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ERRATA  AND  ADDENDA. 

Pkge  33.  note  (a),  for  "2  Stra.  797,*»  read  "  15  Q.  B.  513." 

141.  first  line  of  note  (c),  after  **Exch.  Ch."  insert  "160";  and,  last  line,  after 

«  4  Ho.  L,  Car  insert  "  624." 
246.  marginal  note,  last  line,  for  •*  P.'s  "  read  "  Af.'s." 
373.  marginal  note,  line  II,  for  ** occupier**  read  ** occupiers." 
587.  line  9,  for  •*  the  defendant's  "  read  *'  BowWs:* 
<«    line  10,  for  *<  the  defendant "  read  **  Bowler,** 
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V. 

Dean  &c.  of 
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Volume  XVI L    Blcsscd  Virffin  Mary  of  Rochester.      The  writ  suggested 
1851 

that   Robert    fVhiston,  clerk,   was    duly   qualified    for, 

and     duly    elected,    nominated,    appointed,    licensed, 

R^'hmter!    allowed,   sworn   and  admitted   to   and   into  the   place 

and  oflSce   of  Head    Master  of  the    Grammar   School 

of  BocheMter      q(  qj.  annexed  to  the  said  Cathedral  Church,  created, 

to  their  own 

benefit  and  the  founded,  established  and  endowed  under  and  by  virtue 
injury  of  poor  ttttt     •         t_*  i.     i 

persons  enti-     of  certain  letters  patent  of  Henry  VIIL,  in  which  place 

them,  and  im.  and  office   hc   always  behaved  and  governed  himself 

therTSishopf  ^^11  and  according  to  the  statutes  and  ordinances  made 

of"Sw»^*°  for  the  management,  ordering,  direction   and  govera- 

l^n***uilt^of  ^^^^  ^^  ^^®  Head  Master  for  the  time  being  of  such 

similar  mis-       School :  vet  defendants,  without  any  reasonable  cause, 

conduct  as  . 

Dean,  and  had,  and  contrary  to  the  said   letters  patent,  statutes  and 

as  visitor,  ,  ^      \_  ' -t    -n     rrr  jl. 

culpably,  and  ordmances,  have  unjustly  removed  the  said  R.  n\  from 

ledge  of  the  the   said  place  and  office,   in  contempt  &c.,   contrary 

to^correctitin  ^^  ^^^  Statutes  and  ordinances  for  governing  the  said 

ChaJter°of°^  Grammar  School,  and  to  the  great  damage  &c.  of  the  said 

^oeheMter.  j^  jy  "pj^g  ^,^|.  commanded  the  defendants  to  restore 
The  Dean  and 

Chapter  re-  or  cause  to  be  restored  the  said  R.  W.  to  the  said  place 
moved  W, 

from  his  oflBce    and  office  and  the  full  exercise  and  enjoyment  thereof, 

for  this  publi- 
cation and  the 

reflections  upon  the  Dean  and  Chapter  and  the  Bishop,  therein  contained,  pronouncing  him 
guilty  of  a  grave  offence,  and  unfit  to  be  continued  in  the  office  of  Master.  They,  however, 
under  counsel's  advice,  revoked  the  dismissal,  but  immediately  afterwards  cited  W,  to  answer 
before  them  for  the  same  offence  :  and  they  afterwards  dismissed  him  again  for  the  same 
publication. 

A  mandamus  having  issued  to  restore  IT.,  the  Dean  and  Chapter  made  a  return,  and  W. 
pleaded  several  pleas.  The  facts  appeared  on  the  record  as  above  stated.  The  return 
alleged  that  W,  had  been  removed,  to  wit  for  lawful  cause,  and  had  not  appealed  to  the 
visitor.  W.  pleaded  that  the  Bishop  had  an  interest  in  the  cause  of  removal  which  disqualified 
him  from  acting  as  visitor;  and  by  another  plea  he  justified  the  publication,  and  denied  that 
he  was  lawfully  dismissed.     On  demurrer  to  the  pleas,  Held 

1.  That  the  Bishop  (if  not  interested)  was  the  proper  visitor  in  this  case,  for  that 
Statute  35  did  not  withdraw  it  from  the  general  authority  given  to  the  visitor  by  Statute  38, 
and  the  Dean  and  Chapter  did  not  exercise  a  visitatorial  authority  in  dismissing  the  Master. 

2.  That  the  Bishop  had  not  such  an  interest  as  disqualified  him  from  acting  at 
visitor. 

3.  That  the  prosecutor,  therefore,  should  have  appealed  to  the  visitor,  and  not  proceeded 
by  mandamus  x  And  that,  assuming  the  dismissal  to  have  been  improper,  this  Court  was  not 
authorised  to  interfere  on  the  alle^  ground  that  the  Dean  and  Chapter  were  acting  in 
excess  of  their  jurisdiction. 
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Fohme  xviL  darfes,  and  six  poor  men  to  be  supported  by  the  Royal 

^851^  bounty. 
The  QoEEN  rpijg  return  then  stated  that,  after  the  making  of  the 
Dean^tc.of  letters  patent,  the  King,  in  the  36th  year  of  his 
reign,  by  indenture  then  made  in  pursuance  of  a  pro* 
vision  in  the  said  letters  patent,  made,  specified  and 
declared  divers  ordinances,  rules  and  statutes  of  and 
concerning  the  premises  in  the  said  letters  patent 
mentioned,  to  the  tenor  and  eflTect  following,  viz."  &c. 
The  return  then  set  forth  the  statutes.  Those  material 
to  the  present  case  were  as  follows. 


4.   Officio  Decani, 

Quoniam  decanum  vigilantem  esse  decet,  veluti  oculura 
in  corpore  qui  reliquis  corporis  membris  baud  negligenter 
prospiciat,  statuimus  et  volumus  ut  Decanus  qui  pro 
tempore  fuerit  cum  omni  solicitudine  praesit,  canonicos 
caeterosque  ministros  Ecclcsiae  omnes  moneat,  increpct, 
arguat,  obsecret,  opportune  importune  instet,  tanquam 
excubias  agens  in  reliquum  gregem  suae  curae  commis- 
sum:  curet  autem  ut  divina  officia  cum  decoro  cele- 
brenter,  ut  conciones  praescriptis  diebus  habeantur,  ut 
pueri  cum  fructu  instituantur,  ut  eleemosynae  pauperibus 
distribuantur,  ut  in  universum  concredita  sibi  munera 
singuli  fideliter  obeant.  Praeterea  Decani  interesse  debet 
ut  cum  praesens  fuerit  honestam  et  competentem  familiam 
alat,  pauperibus  panem  frangat,  qua  in  re  ipsius  con- 
scientiam  onei^mus  ut  honestd  et  frugaliter  in  omnibus 
se  exhibeat.  Decanum  autem  insigniter  miserum  casti- 
gabit  Episcopus:  canonicos  vero  insigniter  miseros 
castigabit  Decanus,  qui  etiam  malos  et  in  officio  tardos 
per  statuta  corriget  atque  puniet.     Prasterea  thesaurum. 
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Volume  XV iL    bouae  &m8e  et  pise  vitse,  docendi  facultate  imbutus,  qui 


1851. 


tarn   viginti  illos  Ecclesiae  nostras   pueros  quam   alios 

TbeQuESN    quoscunque  Grammaticam  discendi  gratia  ad  Scholam 

Dean&c.  gf    nostram    confluentcs    pietate    excolat    et  bonis   Uteris 

exomet     Hie  in  Schol&  nostra  primas  obtineat,  et  Arcbi- 

didasculus  sive  praecipuus  informator  esto  

(Direction  is  then  given  for  the  election^  also  by  the 
Dean  and  Chapter^  of  an  under  master.) — Hos  ver6 
informatores  puerorum  volumus  ut  regulis  et  docendi 
ordini  quern  Decanus  et  Capitulum  praescribendum 
duxerint  diligenter  ac  fideliter  obsecundent.  Quod  si 
desidiosi  aut  negligentes  aut  minus  ad  docendum  apt! 
inveniantur,  post  trinam  monitionem  a  Decano  et  Capi- 
tulo  admoneantur,  et  ab  officio  deponantur.  Omnia 
autem  ad  functionem  suam  spectantia  se  fideliter  prse- 
staturos  Juramento  promittent 

35.  De  Corrigendis  JExcessibus, 

Ut  in  Ecclesia  nostra  morum  integritas  servetur, 
statuimus  et  yolumus  ut  si  quis  minorum  canonicorum^ 
clericorum^  aut  aliorum  ministrorum^  in  levi  culp&  deli- 
querit^  arbitrio  Decani  aut,  eo  absente.  Vice  Decani 
corrigatur.  Sin  gravius  fuerit  delictum,  (si  justum  judi- 
cabitur)  ab  iisdem  expellatur  a  quibus  fuit  adroissus.  Si 
quis  autem  canonicorum  in  offensa  aliqu&  aut  crimine 
unde  Ecclesiae  nostras  grave  scandalum  oriri  possit  culpa- 
bilis  inventus  fuerit,  is  per  Decanum  aut,  eo  absente, 
Vice  Decanum,  admoncatur.  Qudd  si  terti6  admonitus 
se  non  emendaverit,  apud  Episcopum  visitatorem  suum 
accusetur,  et  illius  judicio  corrigatur.  Pauperum  verd, 
quoties  deliquerint,  correctionem  Decani,  aut,  eo 
absente.  Vice  Decani,  judicio  reservamus,  qui  si  incor- 
rigibiles  permanserint,  per  Decanum  cum  capituli  Con- 
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FoAmie  xviL  queoilibet  per  juramen turn  Ecclesiae  prsestitum  vcritatein 

|__  dicere  de  omnibus  delictis  et  criminibus  quibuscunque. 

The  QuKfN  Comperta  Qutem  et  probata,  jiixta  delicti  et  criminis 
Dean  &c.  of  mensuram,  puniat  Episcopus,  atque  reformet,  omniaque 
faciat  quae  ad  vitiorum  resecationem  necessaria  vide- 
biintur,  quaeque  ad  Visitatoris  officium  de  jure  pertinere 
dinoscuntur.  Quos  quidem  omnes,  taro  Decanum  quam 
canonicos,  et  alios  Ecclesiae  nostras  ministros,  quoad 
omnia  praemissa  volumus  et  mandamus  ipsi  Episcopo 
parere  et  obedire.  Statuimus  autem,  in  virtute  jura- 
menti  Ecclesiae  nostrae  praestiti,  ut  nemo  contra  Deca- 
num aut  canon icos  aut  aliquem  ministrorum  Ecclesiae 
nostrae  quicquam  dicat  et  enuncict  nisi  quod  veruro 
crediderit,  aut  de  quo  publica  vox  vel  fama  circumlata 
fuerit.  Volumus  praeterea  ut  Decanus,  communibus 
Ecclesiae  nostrae  sumptibus,  Episcopo  yisitanti,  octoque 
personis  comitato,  unam  aut  ad  summam  duas  refectiones 
intra  Ecclesiae  nostrae  aedes  preparet  et  apponat  (Pro- 
vision is  then  made  for  referring  any  dispute  on  the 
construction  of  the  statutes  to  the  Archbishop  of  Can- 
terbury :  and  the  Visitor  and  all  others  are  forbidden  to 
establish  new  or  dispense  with  existing  statutes.)  Inhi- 
bcmus  etiam  Decano  et  Canonicis  Ecclesiae  nostrae  ne 
hujusmodi  statuta  rccipiant,  sub  poena  perjurii  et  amo- 
tionis  perpetuae  ab  Ecclesia  nostra.  Reservamus  tamen 
nobis  et  successoribus  nostris  plenam  potestatem  et 
auctoritatem  statuta  haec  mutandi,  alterandi,  et,  si  vide- 
bitur,  etiam  nova  condendi. 

The  return  then  made  averments  to  shew  that  the 
recited  statutes  were  among  those  statutes  of  Cathedral 
and  Collegiate  churches  which  are  confirmed  by  stat. 
6  Ann.  c.  21.  s.  1.     And  it  stated  that,  from  the  time 
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VohtmXViL  ^  ^f  ^^®y  ^^^  herein  repeated;  each  and  everj  of 
1851.        which  averments,   and  each   and   every  of  the  &cts, 

The  QiTEEN  matters  and  things  averred  by  those  averments,  the  said 
Dean  &c.  of  R.  W.  here  avers  to  be  true.  And  the  said  R.  W.  says 
that  the  matters  and  things  in  the  said  pamphlet  averred, 
meant  and  intended  to  be  implied  and  understood,  were 
and  are  true.  And  that  the  said  cause  of  removal  in 
the  next  succeeding  plea  mentioned,  (viz.)  the  writing, 
jprinting  and  publishing  of  the  pamphlet  therein  men- 
tioned, by  the  said  R.  W.^  in  manner  and  form  as  in  the 
same  plea  mentioned,  is  the  said  cause  of  removal  in  the 
said  return  alleged  as  the  cause  of  removal  of  the  said 
iS.  W.  from  his  said  office  of  Head  Master,  as  in  the 
said  return  mentioned,  and  not  any  other  or  different 
cause  whatsoever.  And  that  there  never  was  any  cause 
for  the  said  removal  of  the  said  R,  W.  other  than  the 
said  writing  and  causing  to  be  printed  and  published  the 
said  pamphlet  by  the  said  iZ.  W.  as  in  the  same  plea 
mentioned.  That  the  Bishop  of  Rochester  mentioned  in 
the  said  pamphlet,  and  the  Bishop  of  R.  mentioned  in 
the  said  plea,  is  one  and  the  same  person,  and  was  at 
the  time  of  the  said  writing,  printing,  &c.,  and  thence 
continually  hitherto  has  been,  and  still  is,  the  Bishop  of 
Rochester  for  the  time  being  to  whom  it  is  alleged  in  the 
said  return  that  it  was  lawful  for  the  said  R,  W.  to  have 
appealed ;  and  the  same  Bishop  of  Rochester  was  formerly 
the  Dean  of  Worcester  in  the  said  pamphlet  mentioned, 
as  and  when  in  the  said  pamphlet  mentioned,  and  is  the 
person  therein  mentioned  as  having  combined  in  his  own 
person  the  offices  of  Dean  of  Worcester  and  Bishop  of 
Rochester :  and  that  all  the  matters  and  things  contained 
in  the  said  pamphlet  which  relate  to  the  alleged  improper 
application  of  the  funds  of  the  said  Cathedral  Church  of 
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I^olume  XVIL 
1851. 

The  Queen 

V. 

Dean  /^c  of 

ROCHBBTEB. 


in  and  with  sach  sense  and  meaning  as  follows,  viz.  &c. 
The  plea  then  recited  the  same  passage  with  innuendoes, 
applying  several  expressions  above  set  forth  (and  among 
others  the  words  "  late  Dean  of  Worcester/*  and  "  one  of 
whom,"  and  "  certain  parties")  to  the  Bishop  of  Rochester. 
It  then  gave,  with  innuendoes,  a  further  extract  from 
the  pamphlet,  in  which,  after  other  reflections  on  the 
Bishop,  statute  38,  De  Visitatione  EcclesicBy  was  recited, 
and  the  writer  proceeded : 

**  Clearly,  then,  Henry  VIII.  did  not  intend  that  the  privilege  and  duty 
of  visitation  should  be  a  name  and  delusion,  but  somcting  real,  practical 
and  substantial,  securing  for  all  wrongs  effectual  and  speedy  redress  in  a 
*  Court  at  home,'  and  providing  against  all  abuses  the  correction  if  not  the 
prevention  of  a  friend,  a  protector  and  a  judge.  But  the  Bishop  of 
Rochester**  (meaning  the  said  Bishop  of  Rochester)  "has  not  been  so;  he 
did  not  interfere  in  1839,  when**  &c. 

The  passage  went  on  to  impute  neglect  of  duty  to  the 
Bishop  as  Visitor  in  several  instances,  and,  among  others, 
in  the  case  of  an  appeal  by  the  defendant  himself; 
adding : 

**  When  a  Visitor  refuses  to  hear  and  determine  an  appeal  duly  made  to 
him,  common  law  points  out  the  remedy,  a  mandamus  of  the  Court  of  Queen's 
Bench,  to  compel  him ;  but  no  one  would  desire  to  extort  a  decision  from 
an  unwilling  judge  **  (meaning  the  said  Bishop  of  Rochester),  **  who  has  him* 
self  been  a  party  to  any  thing  like  what  the  complainant  appeals  against*' 
(meaning  that  the  said  Bishop  of  Rochester  had,  as  the  fact  was,  been 
guilty,  as  such  Dean  of  Worcester,  of  improper  conduct  similar  to  that 
imputed  in  and  by  the  said  pamphlet  to  the  said  Dean  and  Chapter  of 
Rochester).    "  I  do  not  wish  to  do  so,*'  &c. 

The  plea  then  averred  that  defendant  wrote  and 
published  the  pamphlet  with  the  intent  and  for  the 
purpose  of  thereby  shewing,  as  the  fact  was  and  is,  that 
the  Deans  and  Chapters  of  various  Cathedral  churches 
in  this  kingdom,  including  the  Dean  and  Chapter  of 
Rochester^  and  the  Dean  and  Chapter  of  Worcester  durwg 
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1851 
! —  concerning   the   said  Dean   and  Cathedral  Church  of 

V.  Worcester  as  in  the  said  pamphlet  set  forth :    All  which 

RocHBSTER.  matters  and  things,  so  written  &c.,  of  and  concerning 
the  said  Dean  and  Chapter  of  Worcester^  were  true  in 
substance  and  fact,  and  were  so  written,  &c.,  with  the 
intent  and  in  the  manner  in  the  said  next  succeeding 
plea  mentioned ;  of  all  which  the  said  Bishop  oi Rochester 
for  the  time  being,  before  and  at  the  time  of  the  said 
removal  of  the  said  R.  W.  in  the  said  return  men* 
tioned,  and  at  the  time  of  the  making  the  said  return, 
had  notice :  That  divers  passages  in  the  said  pamphlet 
contained  were  written  and  published  with  the  intention 
of  imputing  to  the  said  Bishop,  as  Visitor  of  the  said 
Cathedral  Church  of  Rochester,  a  knowledge  of  the  mis- 
application of  the  funds  and  violation  of  the  statutes 
of  the  said  Cathedral  Church  by  the  said  Dean  and 
Chapter  of  Rochester,  as  well  as  a  community  of  actions 
and  proceedings  with  the  said  Dean  and  Chapter  in  the 
matter  of  the  said  appeal  of  the  said  R.  W. ;  and  that 
the  said  Dean  and  Chapter  have  alleged  and  declared 
under  the  common  seal  of  the  said  Cathedral  Churdi 
that  they  removed  the  said  A  W.  from  his  said  office  in 
consequence  of  his  having  written  and  published  in  the 
said  pamphlet  passages  (untruly  alleged  to  be)  scan- 
dalous  and  libellous,  and  directed  as  well  against  the 
Dean  and  canons  of  the  said  Cathedral  church  as 
against  the  Bishop  of  the  diocese,  and  likewise  against 
the  Deans  and  canons  of  other  Cathedral  churches. 

That,  by  reason  of  the  said  several  premises,  the  said 
Bishop  of  Rochester  for  the  time  being  had  at  the  time 
of  the  said  removal  of  R.  W,y  and  from  thence  hitherto 
continually  has  had,  and  still  has,  such  an  interest  in  the 
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refused  to  do  so:  that  he  thereupon  appealed  to  the 
Bishop  of  Rochester,  requesting  him  to  cause  such  aug- 
mentation to  be  made  (of  which  appeal  he  gave  notice 
to  the  Dean  and  Chapter);  but  that  the  Bishop  "wholly 
neglected  and  refused  to  enter,  enquire  or  adjudge  upon 
or  into  the  matters  referred  to  or  contained  in  the  said 
appeal,  or  other  the  premises:"  And  that,  afterwards, 
viz.  on  26th  May  1849,  he  caused  to  be  printed  and 
published  a  pamphlet  of  and  concerning  the  premises, 
entitled  "  Cathedral  trusts  and  their  fulfilment,"  being 
the  book  referred  to  in  the  two  deeds  poll  after  men- 
tioned, and  which  book  was  in  the  words  and  figures 
following.  The  plea  then  set  out  the  whole  pamphlet, 
and  added  several  averments,  applying  and  verifying  the 
statements  contained  in  it,  and  declaring  that  he  at  the 
time  of  publication  believed  them  to  be  true,  and  still 
believes  so ;  that  they  were  and  are  subjects  of  public  talk 
and  rumour ;  that  he,  at  the  said  time,  believed  that  he 
might  lawfully  and  without  violation  of  the  said  statutes 
or  breach  of  his  duty  as  Head  Master  publish  the  same, 
and  hoped  that  his  doing  so  would  produce  correction 
of  abuses:  And  it  averred  that  the  publishing  of  the 
said  pamphlet  was  for  the  public  good;  and  that  de- 
fendant would  have  forborne  to  publish,  or  would  have 
withdrawn  or  corrected,  any  of  the  statements,  if  he  had 
been  reasonably  informed  that  they  were  inaccurate ;  of 
all  which  &c.  (notice  to  the  Dean  and  Chapter). 

That,  afterwards,  viz.  on  28th  June  1849,  the  said 
Dean  and  Chapter,  at  a  meeting  of  the  said  Dean  and 
Chapter  in  Chapter  then  assembled,  did,  against  the 
will  of  the  said  jR.  Whistoriy  and  by  reason  of  a  sup- 
posed offence  alleged  by  the  said  Dean  and  Chapter  to 
have  been  committed  by  the  said  IL  fV.  by  reason  of 
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their  statutei  and  loosening  the  obligation  of  their  oaths :  this  assertion,  a 
rerj  grave  and  serious  one,  I  shall  prove  in  detail  hereafter  :*  And  at  page 

92,  in  treating  of  the  stipends  of  the  foundation  Scholars,  the  writer  ob- 
serves t  '  In  one  case  only,  that  of  Durham^  has  even  an  approximation 
been  made  to  the  fulfilment  of  this  duty ;  in  all  the  rest  it  has  been  entirely 
disregarded,  and,  in  the  cases  of  Canterbury,  WoreetUr,  Ely  and  Rochester 
(till  1842),  under  aggravated  circumstances  of  malversation:*  And  at  page 

93,  after  stating  that  the  cases  of  Ely  and  Roche$ter  have  been  pre-emi- 
nently bad,  and  quoting  from  a  declaration  said  to  have  been  signed  by  an 
existing  Canon  of  Rochetter  for  his  brethren,  the  writer  proceeds  in  the 
following  terms,  speaking  especially  of  the  Dean  and  Chapter  of  the  said 
Cathedral  church  of  Roeheeter :  '  It  is  not,  I  think,  too  much  to  say  that 
such  acts  with  such  words  are  '  contra  fidem,  contra  jusjurandum,  contra 
rempublicam.'  And,  at  page  100,  the  writer  proceeds  and  alleges :  *such 
was  the  state  of  things  in  1831  and  1834 ;  and  I  feel  that  I  am  not  using 
language  too  harsh  in  affirming  that  the  then  apportionment  of  the  Cathe- 
dral funds  between  the  Chapters  and  their  schoob  displays  (except  at 
Weetmifuter)  a  disregard  of  justice  and  a  preference  of  money  to  principle, 
which  in  ordinary  cases  of  trust  would  be  visited  with  the  severest  reproba- 
tion if  not  with  the  penalty  of  restitution ;  but  the  trustees  in  this  ease  are 
dignified  and  beneficed  clergymen,*'*  &c.  (Tho  deed  recited  more  of  the 
same  passage,  and  another  from  page  102,  the  language  and  imputations 
in  which  were  similar  to  those  in  t6e  passages  above  set  forth.)  **  And 
whereas  the  laws  of  this  realm  provide  a  remedy  for  any  wrong  or  grievance 
that  may  exist,  and  do  not  permit  any  man  openly  to  vilify  the  character  of 
another,  or  to  impute  to  him  wicked  motives  and  intentions :  And  whereas 
the  said  R.  W,,  Master**  &c.,  *'by  writing  and  causing  the  above  pamphlet 
to  be  printed  and  published,  has  been  guilty  of  a  very  grave  oflfence,  and,  in 
the  judgment  of  the  Dean  and  Chapter,  has  proved  himself  to  be  utterly 
unfit  and  unworthy  to  be  any  longer  entrusted  with  the  instruction  and 
superintendence  of  the  foundation  boys  of  their  Grammar  School,  and  the 
said  Dean  and  Chapter  in  Chapter  duly  assembled  have  resolved  that  he  is 
onfit  and  unworthy  to  continue  in  the  office  of  Master  of  the  Grammar 
School  of  the  said  Cathedral  church  of  Roeheetert  and  that  he  hath  by 
such  his  misconduct  as  aforesaid  forfeited  all  the  rights  **  &c  **  of  that 
office,  and  have  resolved  and  ordered  that  he  be  forthwith  amoved,  re- 
moved, deprived  and  displaced  of  and  from  the  office  of  Master  of  the  said 
Grammar  School,  and  of  and  firom  all  houses,  lands,  profits,**  &c.  *'to  the  said 
office  in  anywise  incident,  belonging  or  appertaining  :  Now  know  ye  that 
we,  the  Dean  **  &c.,  "  have,  by  and  with  our  whole  and  mutual  assent, 
consent  and  agreement,  deprived,  amoved,  removed  andtli^laced,  and  by 
these  presents  for  ourselves  and  our  successors  do  deprive,  amove,**  &c.  **  the 
said  R.  W.  of  and  from  the  said  office*'  &c.,  **  and  of  and  from  all  houses, 
lands,  fees,  stipends**  &c.  '*to  the  said  office  and  place  incident,  belonging,** 
Ac.     **  In  witness  *'&c. 
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^J^; Dean  and  Chapter  of  the  said  Cathedral  church  were 

The  Queen     by  the  said  statutes  or  any  of  them,  and  especially  by 

Dean  &c  of     the  Statute  De  corrigendis  excessibus.  or  by  any  other 
Rochester.  ,  . 

power  or  authority  whatsoever,  authorized  or  empowered 

to  inflict,  and  that  he  the  said  R.  W,  had  thereby  proved 
himself  to  be  unfit  and  unworthy  to  be  entrusted  with 
the  instruction  and  superintendence  of  the  foundation 
boys  of  the  said  school,  and  unworthy  to  be  continued 
in  the  said  office  of  Head  Master  of  the  said  school  or  in 
the  receipt  or  enjoyment  of  the  advantages,  privileges 
and  emoluments  of  the  said  office ;  and  the  said  Dean 
and  Chapter,  so  then  in  Chapter  assembled,  did  then, 
without  the  leave  and  licence  and  against  the  will  of  the 
said  jR.   W,^  and  without  any  just,   lawful  or  proper 
process  or  proceeding  issued,  taken  or  pursued  by  the 
said  Dean  and  Chapter  in  that  behalf,  further  adjudge, 
order  and  determine  that  the  said  R.  W.  should  in  due 
course  be  amoved  from  and  deprived  of  the  said  office  of 
Head  Master  of  the  said  grammar  school  of  the  said 
Cathedral  church,  and  the  advantages,  privileges  and 
emoluments    thereof."     And    the    Dean    and    Chapter 
afterwards,  viz.  on  19th  October  1849,  made  and  exe- 
cuted, and  delivered  to  R*  W.^  a  certain  other  deed  poll 
under  their  common  seal,  bearing  the  last  mentioned 
date,  and  in  the  words  and  figures  following  &c.     The 
'  deed  was  then  set  out 

It  began,  "To  all"  &c.  (as  before),  and  recited  that 
i?.  W.  had  been  duly  cited  and  summoned,  by  an  instru- 
ment of  citation  under  the  common  seal  of  the  Dean  and 
Chapter  dated  13th  Auffust  1849,  to  appear  before  them 
in  Chapter  assembled,  on  14th  September  1849,  to 
answer,  in  manner  in  the  said  instrument  expressed. 
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««     Q  and  from  the  office  and  place  of  Upper  or  Head  Master  ••  &c.,  "  and  of  and 

y,  from  all  and  ererj  other  office,  place  or  ministry  in  the  said  Cathedral 

Dean  &c.  of  church,  and  of  and  from  all  houses,  lands,*' &c.    **  In  witness  "  &c 
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ITie  plea  then  averred  that  the  supposed  offence  in 
respect  of  which  the  first  mentioned  resolution  and  the 
secondly  mentioned  deed  poll  were  made  was  the  same 
with  the  offence  mentioned  in  the  first  mentioned  deed 
poll  and  the  secondly  mentioned  resolution,  viz.  the  siaid 
writing,  printing  and  publishing  of  the  said  pamphlet,  and 
is  the  supposed  cause  of  removal  alleged  in  the  retom  of 
the  Dean  and  Chapter,  and  not  other  or  different ;  and 
that  there  never  was  any  other  cause  for  such  removal ; 
that  the  removal  mentioned  in  the  return  is  the  removal 
set  forth  in  the  secondly  mentioned  deed  poll,  and  no 
other  &c :  and  that  the  Bishop  of  Rochester  in  the 
pamphlet  and  deeds  poll  mentioned  was  formerly  the 
Dean  of  Worcester  as  and  when  in  the  said  pamphlet 
mentioned,  and  was  during  all  the  time  aforesaid,  and 
still  is,  the  Bishop  of  Rochester  for  the  time  then  and 
now  being.     Verification. 

Demurrer  to  each  plea,  assigning  causes,  which  it  is 
not  necessary  to  set  forth  here.  (See  p.  24,  note  {e\ 
post)    Joinder. 

The  demurrer  was  argued  in  this  term  (a). 

Sir  F.  Kelly,  for  the  defendants.  First,  the  record 
shews  that  there  is  a  visitor;  an  appeal  lies  to  him;  and 
this  Court,  therefot^,  has  not  jurisdiction  to  enquire 


(a)  April  26th  1851 ;  before  FMttton,  fFigktman,  and  Erie  Js.  (I.i0rd 
Campbdl  C.  J.  was  at  the  Criminal  Conrt  of  Appeal.)  And  April  30th ; 
before  Lord  Campbell  C.  J.,  Patietan,  Wightman  and  Erk  Js. 
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!__  as  to  exclude  the  jurisdiction,  I  apprehend  it  is  clear, 
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Dean  &c.  of   decision  upon  the  point  is  final.     This  is  so  broadly 
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Stated  in  all  the  cases  since  Philips  v.  Bury  {a\  that  it 

cannot  be  necessary  that  I  should  refer  to  authorities  in 

support  of  it     The   case   of  The  King  v.  Bishop  of 

Chester  {b\  shews    that    the  rule    applies  as  well    to 

Cathedral  as  to  other  bodies." 


Sir  F.  Thesiger,  contra.  It  must  be  admitted  that,  if 
the  Bishop  is  visitor  quoad  hoc,  the  prosecutor  cannot, 
after  the  decision  in  Regina  v.  Dean  and  Chapter  of 
Chester  (c),  raise  the  question  of  lawful  cause  in  this 
CourL  But,  if  he  be  not  the  visitor,  then,  there  being 
an  allegation  in  the  return  that  the  prosecutor  was  dis- 
missed for  lawful  cause,  and  the  pleas  denying  such 
cause,  the  question,  whether  or  not  sufficient  cause 
appears,  may,  upon  this  record,  be  open  to  dis- 
cussion {dy 

The  Bishop  is  not  the  visitor  quoad  hoc;  first,  be- 

(a)  Skinn.  447.  (6)  I  W,  Bl.22. 

(e)  \bQ.B.  613. 

(tf)  The  demurrer  to  plea  1.  alleged,  as  to  so  much  as  related  tP  the 
return  of  a  removal  for  lawful  cause, "  that  the  same  plea  traverses  and  denies 
an  averment  which  is  not  traversable,  and  which  is  immaterial  and  stated 
after  *  to  wit  *  and  not  positively  alleged  or  stated ;  that  the  plea  traverses 
and  denies  the  lawful  cause  for  the  said  removal,  which  allegation  of  lawful 
cause  ought  not  to  be  and  cannot  be  by  law  traversed  or  denied  or  put 
in  issue  in  such  pleadings  as  the  present :  that  it  does  not  appear  with 
certainty  whether  the  said  plea  denies  only  the  existence  of  a  lawful 
cause,  or  that  the  removal  was  founded  on  a  supposed  lawful  cause,  or  denies 
both,**  &c.  The  demurrer  to  plea  2.  stated,  as  to  so  much  as  related  to 
the  return  of  an  omission  to  call  in  the  visitor :  that  it  does  not  appear  with 
certainty  how  the  Bbhop  was  disqualified  or  interested ;  that  the  plea  sets 
up  personal  misconduct  as  a  disqualification,  and  sets  it  up  so  that  no  proper 
issue  could  be  taken  upon  it ;  that  the  interest  is  so  stated  that,  if  issue 
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*        tated  to  make  the  first  determination  upon  it     A  Tisitor 

The  QuBBN  cgujjoi;  b^  ^  judge  in  his  own  cause,  unless  that  power 
Dean  &c.  of  ^^  ezpresslj  given  him.  A  founder  indeed  may  make 
him  so,  but  such  an  authority  is  not  to  be  implied;  he 
cannot  visit  himself.  In  the  present  instance  the  Bishop 
of  Ely  claimed  ah  interest,  and  asserted  a  right,  in  the 
appointment  of  the  master ;  and  that  appointment  is  the 
act  complained  of.  The  case  of  The  King  v.  The  Bi$hop 
of  Chester  (a)  is  a  strong  authority  on  this  point :  it  does 
not  indeed  go  the  whole  length  of  this  case ;  but  the  prin- 
'  ciple  of  it  is,  that  the  same  person  cannot  be  the  visitor 
and  the  visited."  The  incapacity  of  the  Bishop  of 
Chester  to  visit,  established  by  the  last  cited  case,  caused 
the  passing  of  stat  2  G.  2.  c.  29.  It  is  laid  down  in 
Brookes  v.  The  Earl  of  Rivers  {b)  that,  <*  where  a  Judge 
has  an  interest,  neither  he  nor  his  deputy  can  determine 
a  cause :"  and  the  same  doctrine  appears  in  fVogd  v.  The 
Mayor  andCommonaUyofLondon(c):  therefore  the  Bishop 
here  could  not  visit  by  his  Chancellor.  It  has  been  said 
that  even  an  act  of  parliament  to  make  a  man  judge  in 
his  own  case  would  be  void  as  against  natural  equity; 
Day  V.  Savadge{d).  Among  the  more  modem  cases  on 
this  point  are  Begina  v.  7%«  Cheltenham  CommiS" 
noners{e\  Regina  v.  The  Justices  of  Hertfordshire  {g)^ 
The  Grand  Junction  Canal  Company  v.  Dimes(h)f  Dimes's 
Case  (t),  and  Regina  v.  Abertffire  Canal  Company  (A). 
The  general  rule  on  this  point  applies  &  fortiori  in  the 

(a)  2  Sira.197.   S.  C.  1  Bam.  K,  B,  52.         (b)  Hardr.  603. 

(c)  1  Salk,  397.  S.  C.  HoH,  396.  (d)  Hob.  85.  87. 

(«)  1  Q.  B.  467.  (y)  6Q.  B.763. 

(A)  12  Beav.  63.    2  Maen,  ^  G.  285.  ' 

(t)  14  Q.  P.  554.  And,  as  to  other  stages  of  the  same  case,  see  the 
notes  14  to  Q.  B,  pp.  555.  567  s  and  IHmeM  v.  ProprUior$  of  the  Grand 
Junetum  Canal,  3  H.  Lordi  Co,  759.  (A)  14  Q.  B.  854. 
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A  further  question  will  be,  if  the  power  of  expelling 
for  ''  gravius  delictum"  be  in  the  Dean  and  Chapter,  and 
they  have  expelled  for  something  which  clearly  is  not 
gravius  delictum,  whether  there  be  not  such  an  excess 
of  jurisdiction  that  the  Court  will  award  a  mandamus, 
irrespectively  of  any  visitatorial  authority.  Was  it  then 
'*  gravius  delictum,"  within  statute  35,  to  publish  a 
pamphlet  merely  imputing  a  breach  of  the  founder's 
regulations  in  the  application  of  the  funds?  [Patteson  J. 
That  was  a  question  of  fact,  which  they  had  jurisdiction 
to  determine.]  They  have  here  expelled  a  second  time 
for  the  same  offence.  [Lord  Campbell  C.  J.  Were  the 
acts  done  in  a  visitatorial  character?]  They  have 
assumed  so  to  do  them ;  nor  could  they  do  them  in  any 
other  capacity;  but  they  have  proceeded  ultra  vires. 
[Lord  Campbell  C.  J.  The  visitor  has  an  original  juris- 
diction in  some  instances ;  most  frequently  it  is  vested 
elsewhere.  It  does  not  follow  from  its  being  so  vested 
that  the  visitor  has  not  the  appellate  jurisdiction.] 
The  existence  of  an  appellate  jurisdiction  is  not  to  be 
assumed,  merely  because  there  is  a  visitor. 


Sir  F.  Kelly  was  not  called  upon  to  reply. 

Lord  Campbell  C.  J.  Not  having  heard  the  whole 
argument,  I  should  wish  the  other  members  of  the  Court 
to  give  judgment  in  the  case. 


Patteson  J.  The  great  question  is.  Who,  in  this 
case,  is  the  visitor  ?  On  the  argument  the  other  day  1 
thought  it  was  almost  conceded  that  the  general  authority 
of  the  visitor  extended  to  this  case,  unless  the  interest 
alleged  in  the  second  plea  excluded  him.     But  a  further 
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VthamXriL   that  case    and   the  present  are   quite   alike,   and  the 

*        statutes  now  before  us  not  distinguishable  from  those 

The  Queen    ^f  Chester.     The  Bishop,  therefore,  has  the  authority, 
Rochbotbb!    ^  visitor,  to   decide  whether   or  not   the  Dean   and 
Chapter  have  done  right. 

A  question  is  then  raised,  whether  this  proceeding  be 
not  such  an  excess  of  jurisdiction  in  the  Dean  and 
Chapter  as  calls  for  an  interference  by  mandamus 
though  there  be  a  visitor.  I  think  not  If  there  be  a 
visitatorial  power,  there  cannot  be  such  an  excess  of 
jurisdiction  in  the  body  to  be  visited  as  ousts  him  of 
jurisdiction;  and  it  has  been  so  laid  down  in  many 
cases. 

If  then  the  Bishop  be,  as  I  think  he  is,  the  visitor  as 
regards  the  school,  the  question  remains,  under  the 
second  plea,  whether  or  not  he  is  excluded  by  reason  of 
interest.  By  that  plea  the  cause  of  removal  appears  to 
be  a  pamphlet  in  which  reflexions  are  made  upon  the 
Dean  and  Chapter,  and  also  upon  the  Bishop,  both  as 
vbitor  of  this  foundation  and  as  Dean  of  Worcester: 
and  therefore  it  is  contended  that  he  has  an  interest 
which  prevents  his  acting  as  visitor.  That  a  man  cannot 
be  judge  in  his  own  cause,  is  a  rule  laid  down  in  Wood 
v.  The  Mayor  §•  Commonalty  of  London  (a),  Rex  v.  2%^ 
Bishop  of  Ely  (4),  Bex  v.  The  Bishop  of  Chester  (c),  and 
in  other  cases,  which  have  been  lately  decided.  The 
only  question  is,  whether  that  principle  be  applicable 
here ;  whether  the  plea  shews  such  an  interest  as  would 
make  the  Bishop,  if  he  acted,  a  judge  in  his  own  cause. 
The  Bishop,  here,  has  no  interest  in  the  appointment 
In  Bex  V.  The  Bishop  of  Ely  (b)  the  case  was  otherwise  ; 
but  there,  too,  the  act  which  the  Bishop  had  assumed  to 

(a)  1  Saik.  397.  (6)  2  T.  R.  290. 

(c)  2  Stra.  797. 
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Volume  xvn:   visitoFS  quoad  hoc,  the  argument  entirely  fails.     Nothing 

'__   here  is  done  by  them  as  visitors;  nor  are   they  autho- 

TheQoEEN     ^jjj^j  ^Q  Jq  anything  in  that  character  by  statute  35. 

Dean  &c.  of    Under  that  statute  they  may  expel  for  certain  offences ; 
Rochester.  ^         ^  j        j       r 

but  in  doing  so  they  do  not  act  as  visitors:  if  they  are 
wrong  in  their  exercise  of  jurisdiction,  the  only  question 
is  to  whom  an  appeal  lies.  The  power,  generally,  in 
such  cases,  is  with  the  visitor ;  and,  where  it  is  so,  this 
Court  has  no  jurisdiction.  Now  nothing  can  be  more 
large  than  the  terms  in  which  authority  is  given  to  the 
Bishop :  '^  Cui  quidem"  ^^  plenam  concedimus  potestatem 
et  auctoritatem  ut  super  singulis  articulis  in  statutis 
nostris  contentis,  et  quibuscunque  aliis  articulis  statum, 
commodum  aut  honorem  Ecclesias  nostrse  concemen- 
tibus,  Decanum,  canonicos,  minores  canonicos,  csete- 
rosque  ministros  et  cogat  et  eorum  quemlibet  per 
juramentum  Ecclesias  praestitum  veritatem  dicere  de 
omnibus  delictis  et  criminibus  quibuscunque.  Comperta 
autem  et  probata,  juxta  delicti  et  criminis  mensuram, 
puniat  Episcopus,  atque  reformet,  omniaque  faciat  quae 
ad  vitiorum  resecationem  necessaria  videbuntur,  quaeque 
ad  visitatoris  oflBcium  de  jure  pertinere  dinoscuntur. 
Quos  quidem  omnes,  tam  Decanum  quam  Canonicos, 
^  et  alios  Ecclesiae  nostrse  ministros,  quoad  omnia   pre- 

missa  volumus  et  mandamus  ipsi  Episcopo  parere  et 
obedire."  If  the  Dean  and  Chapter  commit  a  mistake 
in  the  exercise  of  their  functions,  the  person  who  has 
the  general  supervision  is  the  Bishop.  The  Dean  and 
Chapter  did  not  act  as  visitors  in  removing  the  master. 
That  act  is  an  ordinary  incident  in  the  administration  of 
such  bodies,  and  is  not  visitatorial.  The  case  is  undis- 
tinguishable  from  Regina  v.  Dean  and  Chapter  of  Ches- 
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Detn&e.  of 

ROCRBBTEH. 


roium9xriL   till  my  learned  brothers  had  decided  the  case:   but 

1851  . 
L__  I  think  I  may  now  say  that  I  entirely  concur  with  them. 

The  Queen  j^  ^^  argued  that,  by  virtue  of  statute  35,  the  Dean  and 
Chapter  were  visitors  in  this  case ;  but  I  think  not  All 
they  do  under  that  statute  is  matter  of  appeal  under 
statute  38.  They  have  an  original  jurisdiction  as  to 
amotion,  but  subject  to  appeal  In  this  case,  therefore, 
the  proper  a{qpeal  was  to  the  visitor,  unless  he  was  dis- 
qualified by  interest  The  rule  is,  no  doubt,  that  a  man 
shall  not  be  judge  in  his  own  cause.  But  here  die  Bishop 
is  no  party,  and  has  no  interest  in  the  result  Those 
who  contend  for  the  disqualification  might  as  well  say 
that,  if  the  master  had  been  removed  for  a  libel  on  the 
Judges  of  the  Queen's  Bench,  we  should  for  that  reason 
have  had  no  jurisdiction. 

Judgment  for  the  Crown. 


Wtdmudoft 
May  7i\L 

Trustees  ap- 
pointed, under 
a  local  Act, 
for  tbe  purpose 
of  repairing 
tlieroadsina 
district,  with 
power  to  con- 
tract for  exe- 
cuting sodi 
repair,  are  not 
chargeable 
with  man- 
daughter  if  a 
person,  using 
one  of  such 
roads,  is  acci- 
dentally kiUed 
inconsequence 
for  repairing  it. 


The  Queen  against  Pocock  and  others. 

JT^ATSON,  in  this  term,  obtained  a  rule  to  shew 
cause  why  an  inquisition,  held  on  6th  January 
1851,  before  the  Coroner  for  the  City  of  London  and 
borough  of  Souihwark,  on  the  body  of  WiWaan  Brent^ 
and  brought  into  this  Court  by  oerti(»:ari,  should  not  be 
quashed  for  insuflSciency* 

Tie  inquisition  set  out  that  the  defendants  and  othere 
of  the  said  trough,  on  27th  December  1850,  in  the 
parish  of  SL  George  the  Martyr,  in  the  said  borough, 

of  the  roid  being  out  of  repair  through  neglect  of  the  trustees  to  contract 
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parish  of  SL  George  the  Martyr  in  the  borough  of 
Souihwarky  '^when  and  so  often  as  the  same  shall  be 
necessary,  with  good,  proper  and  sufficient  materials 
and  things,  and  with  such  due  reparation  and  amend- 
ment that  the  liege  subjects  of  our  Lady  the  Queen 
might  go,  return,  pass,  repass,  ride  and  labour  with  their 
horses,  coaches,  carts  and  other  t^arriages  in,  through 
and  along  the  said  road  (the  same  then  and  there 
being  a  public  road)  as  they  ought  and  were  wont 
and  accustomed  to  do :"  that  defendants  and  the  said 
others,  being  unmindful  of  their  duty,  ^'  did  then  and 
there,  contrary  to  their  said  duty,  feloniously  neglect 
and  omit  to  contract  and  agree  for  the  reparation, 
repairing  and  amending  the  said  road,  and  did  also 
then  and  there  feloniously  neglect  and  omit  to  repair 
and  amend  and  to  cause  to  be  repaired  and  amended 
the  said  road,  to  wit  at"  &c. ;  **  whereby  the  said  road 
then  and  there  became  and  then  and  there  was  in  a  very 
ruinous,"  &c.  *^and  decayed  condition  for  want  of  such 
due  reparation  and  amendment  of  the  same :  and  that, 
the  said  William  Brenthemg  then  and  there  riding  upon 
a  certain  barrow  drawn  by  a  certain  pony  which  he  the 
said  W.  B.  was  then  and  there  driving  along  the  said 
road,  the  said"  defendants  and  the  said  others,  *^  by  the 
feloniously  neglecting  and  omitting  to  contract  and  agree 
for  the  reparation,  repairing  and  amending  the  said  road, 
and  the  feloniously  neglecting  and  omitting  to  repair 
and  amend  and  to  cause  to  be  repaired  and  amended 
the  said  road,  and  by  reason  of  the  want  of  such  due 
reparation  and  amendment  of  the  said  road  as  aforesaid, 
did  thereby  then  and  there  feloniously  cause  one  of  the 
wheels  of  the  said  barrow  then  and  there  to  drop  into  a- 
certain  lai^ge  hole  in  the  said  road,  and  the  said  WxUiam 
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Volume  XV I u   inhabitants  generally  of  a  parish  are  bound  to  repair, 

1__   can  they  be  indicted  for  felony  upon  a  death  caused  by 

The  QuBKN  ^i^gjy  jjQ^  repairing?]  It  is  not  necessary  to  go  so  &r; 
PococK.  here  an  express  duty  is  imposed  by  statute  upon  a  parti- 
cular body.  [Lord  Campbell  C.  J.  But  that  duty  is 
the  same  which  lay  originally  upon  the  inhabitants.] 
The  question  is  not  whether  there  are  sufficient 
grounds  for  a  conviction  in  case  of  an  indictment  being 
preferred,  or  what  would  be  the  punishment  in  case  of 
a  conviction ;  but  whether  the  inquisition  is,  on  the  face 
of  it,  bad.  [Lord  Campbell  C.  J.  To  ascertain  that, 
we  must  see  whether,  and  how,  the  duty  alleged  in  the 
inquisition  arose.  Erie  J.  In  order  to  make  the  neg- 
lect of  duty  an  indictable  offence,  must  it  not,  as  in  the 
cases  cited  of  neglect  in  the  management  of  mines,  be 
immediately  connected  with  the  death  ?  Wightman  J. 
In  the  cases  referred  to,  of  neglect  in  managing  mines, 
the  person  killed  was  not  aware  of  such  neglect.  Why 
did  the  deceased  here  go  along  the  road  at  all?] 
There  is  nothing  to  shew  that  he  knew  of  its  being  out 
of  repair. 

WaUon  and  G.  Hayes^  contra,  were  not  heard. 

Lord  Campbell  C.  J.  I  am  clearly  of  opinion  that 
the  inquisition  is  bad,  and  must  be  quashed.  No  doubt 
the  neglect  of  a  personal  duty,  when  death  ensues  as 
the  consequence  of  such  n^lect,  renders  the  party 
guilty  of  it  liable  to  an  indictment  for  manslaughter: 
and  the  cases  which  have  been  cited  in  the  course  of 
the  argument,  and  which  establish  that  doctrine,  are 
good  law.  I  myself  tried  a  prisoner  for  not  taking 
proper  care  in  managing  the  shaft  of  a  mine.  He 
entrusted   the   management  of  it   to   an    incompetent 
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Wedfietday,      The  QuEEN  aqaiTist  The  Inhabitants  of  Llanelly, 

Afay  7th.  ^  ^ 

Brecknockshire. 


A  married  /^N  an  appeal  against  an  order  of  justices,  dated 
chUdrenwere  12th  July   1850,   for  the   removal   of  Margaret 

an  order  of  George  and  her  three  children  from  the  parish  of 
the  perish  Llanelly^  in  Brecknockshire,  to  the  parish  of  Llanelly,  in 
luMlfesided,  Carmarthenshire,  the  Sessions  quashed  the  order, subject 
wonum^ftw^ten  *^  ^^®  opinion  of  this  Court  upon  a  case,  which  was  in 

yewrsccmti-        ^flfect  as  follows, 
nnously.    Two 

^enbefore  The  pauper  had  been  married  ten  years  last  May, 

removal,  her     and  had  resided  within  the  respondent  parish  ever  since. 

hnsbaodhad  /  ^      , 

left  her  and       She  had  three  children  bom  since  her  marriage.    About 

riea.  She  had  two  years  ago  her  husband  left  her  in  a  cottage  in  the 

from  him  lince  respondent  parish,  and  went  to  America,  where  he  then 

and  wm^diSw  ^^^     ^^^  ^^  received  letters  from  him,  one  only  a 

Setoeof **  ^^^  before  the  Sessions,  and  was  in  daily  expectation 

^e  hearing  of  of  receiving  another  letter  from  him,  with  money  for  the 

receive  a  purpose  of  defraying  the  expenses  of  herself  and  her 

letter  from 

him  oonuining  children  over  to  her  husband  in  America. 

money  to 

enable  her  and       The  respondents  cited  Regina  v.  Pott  Shrigley  (a); 

join  him.   The  ^^^  the  appellants  referred  to  Regina  v.  Ea^t  Stone^ 

qnashed  the  "^  house  (b).     The  Justices  were  of  opinion  there  was  no 

JJ]^^  disruption  of  the  five  years'  residence,   and   that   the 

above  facts  in  fiyg  years  were  still  running  on    in    the   respondent 

Court: 

Held :  that  there  was  a  disruption  of  the  husband's  residence,  and  that  such  disruption 
rendered  the  wife  and  children  removeable,  notwithstanding  theii  unbroken  personal 
residence  in  the  respondent  parish. 

(a)  12  Q.  B.  143. 

{b)  12  Q.  B,  72.,  where,  however,  no  decision  took  place  on  the  point 
now  raised. 
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VoiHfM  xviL   from  her  husband  containiDg  the  means  for  her  depar- 

L_  ture  from   the  parish;  but  that  only  shews,  at  most. 

The  Queen  ^^^^^  ^^  husband  had  an  intention  of  changing  his 
^Lla'**l*'  ^'  domicile  at  some  future  time.  Nor  is  there  any  evidence 
that  there  was  such  expectation  on  the  part  of  the  wife, 
or,  consequently,  such  intention  on  the  part  of  the 
husband,  at  the  time  of  the  making  of  the  order,  which 
is  the  date  that  must  be  looked  to  as  materiaL  It  cannot, 
therefore,  be  said  that  the  husband  has  changed  his  resi- 
dence while  the  wife  and  children  remain  in  the  parish 
under  these  circumstances.  [Lord  Campbell  C.  J.  Must 
we  not  consider  that  the  husband's  domicile  is  transferred, 
whatever  may  be  the  legal  effect  of  such  transference? 
Suppose  that  he  were  actually  established  in  a  mercan- 
tile concern  in  America ;  is  his  domicile  still  in  Eiiglandy 
until  his  wife  and  children  join  him  ?]  That  is  a  ques- 
tion of  &ct  as  to  which  a  jury  might  draw  an  inference 
either  way.  [Lord  Campbell  C.  J.  There  might  be  a 
question  as  to  the  operation  of  the  change  of  domicile 
imder  stat.  9  &  10  VicU  c.  66. ;  but  there  could  be  no 
doubt  of  such  change  having  taken  place ;  the  husband's 
personal  property,  if  he  died  in  America^  would  be  admi- 
nistered according  to  the  law  of  that  country.]  Somer^ 
ville  V.  Lard  SamerviUe  (a)  b  an  authority  against  the 
personal  property,  under  circumstances  like  the  present, 
being  administered  according  to  the  lex  loci  rei  sitae. 
The  lex  domicilii  is  to  be  looked  to ;  and,  according  to 
Potkier,  CaiUumeg  d^  Orleans,  Introduction,  c.  1,  s.  20, 
p.  7.  {CEuvregf  voL  6.  ed.  1780, 4to.),  the  wife's  residence 
is  a  material  point  in  ascert^dning  the  disputed  domicile 
of  the  husband.    Moreover,  the  Sessions  having  decided, 

(/i)  5  res.  760. 
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Foiume  xvii.    husband,  which  creates  a  physical  irremoveability  from 

1851 

the  parish,  does  not  create  such  an  irremoveability  as 


The  Qu£EN    ^Q  render   the  wife  irremoveable.     The  question  had 
'liIIJS^y'''  been  raised  in  Regina  v.  St.  Ebbes(a).     [Pattesan  J. 
Suppose  the  man  in  the  present  case  had  been  unmar- 
ried>  and  had  gone  for  a  time  to  America.     If  he  had 
returned  before  the  day  of  the  making  the  order,  he 
would  be  removeable:  you  could  not  incorporate  the 
time  during  which  he  resided  in  the  parish,  before  going 
to  America^  with  the  time  during  which  he  resided  in  the 
parish  after  his  return.     Can  you  contend  that  in  such 
a  case  he  would  be  irremoveable?]     He  would  certainly 
be  irremoveable  in  the  absence  of  any  explanation  of  the 
cause  of  his  absence.      [Lord   Campbell  C.  J.     What 
question   of  law  do  you   say   that  the   Sessions  have 
reserved  ?]     None ;   unless  it  be  the  question,  Whether 
there  was  any  evidence  at  all  for  the  fact  which  they 
decided.     [Pattesan  J.     They  seem  to  find   that  there 
was  no  disruption,  because  the   wife  still  remained  in* 
the  parish.]     The  fidr  inference  of  fact,  upon  the  evi- 
dence,  is,   that  the  husband  was  in  doubt  as   to  his 
return.     But,  at  all  events,  the  question  is  one  of  fact 
only,  and  cannot  be  again  raised  here.     In  Regina  v.  St. 
MaryUhane(b)  this  Court  refused  to  draw  an  inference 
as  to  intention. 

fVilles,  contra,  was  stopped  by  the  Court 

Lord  Campbell  C.  J.  The  argument  has  failed  to 
satisfy  me  that  I  was  wrong  in  the  opinion  which  I 
entertained  at  first,  that,  where  the  husband  is  absent, 

(a)  13  Q.  B,  137.  (6)  16  Q.  B.299, 
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Vohmuxvii.  contended  that  be  must,  primft  facie,  be  presumed  to 

L_«  reside  in  the  parish  where  he  himself  formerly  resided. 

The  QoKKN    j^jjj  where  his  wife  and  children  still  reside.     But,  here, 

^l!mim?/'  there  are   additional  circumstances   which   throw   the 

onus  probandi,  with  regard  to  the  husband^s  residence, 

on  the  other  side ;  for  it  would  appear  from  his  letters 

that  he  had  no  intention  of  returning. 

£rle  J.  The  evidence  is  clearly  in  favour  of  the  con- 
clusion that  there  was  a  disruption  of  the  husband's  re- 
sidence. If  the  unbroken  residence  of  the  wife  is  to  do 
away  with  the  disruption  of  the  residence  of  the  husband, 
the  wife  might  be  irremoveable  even  though  the  husband 
had  been  abroad  for  ten  years,  and  had  never  been 
within  the  parish.  That  is  clearly  not  the  meaning  of 
the  Act.  The  order  of  Sessions  is  bad,  and  must  be 
quashed. 

Order  of  Sessions  quashed. 


The  following  case  was  decided  in  Michaelmat  tenn,  1 85 1. 

NovenAn )  3tb,  '^^  QcTEEN  againtt  The  inhabitants  of  Manchesteb. 

1851.] 

P*^!"  b>d  r\N  appeal  against  an  order  of  justices,  dated  30th  of  Afay  1850,  for 

in  a  Darish  removing  Catherine  Speaknuzn,  widow  of  Jo$eph  Speakmany  and  her 

not  tnat  of  her  five  children,  from  the  township  of  Barton  upon  Irwell  to  the  township  of 

*®^^^®"^^  Manchester,  both  in  the  coontj  of  Lancaster,  the  Sessions  confirmed  the 

came  charge-  order,  subject  to  the  opinion  of  this  Court  upon  the  following  case, 

able  and  an  In  April,  1838,  the  pauper  Catherine  was  married  at  Memehester  to 

for  her  re-  Joseph  Speahman,  who  nerer  acquired  anj  settlement  in  his  own  right, 

moYal.     At 
the  commence- 
ment of  the  five  years  her  husband  resided  with  her  in  the  parish  ;  but  he  left  her,  during 
the  five  years,  and  went  to  live  in  America  without  animus  revertendi.    During  the  five  years 
and  before  the  order  of  removal,  he  died. 

Held  that  the  pauper  was  not  urremoveable  under  stat.  9  &  10  Vict,  c.  66. «.  1.  or  1 1  &  12 
Ficf.  c.  111.S.  1. 
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Voltimt  XVI L   ^  minor,  ceating  to  be  one  of  his  father's  family,  is  emancipated  from  that 

1S51,         time  if  the  separation  continoes  till  he  attains  the  age  of  twenty  one ;  but, 

if  he  returns  home  before  coming  of  age,  his  former  status  renTes*  and 

^,  there  is  no  emancipation ;  Rex ▼.  RotkerJieldGre^i  (^IB.^C,  345. ).   That 

Inhabitants  of   state  of  things  is  analogous  to  the  present 
Mavchesteb. 

Lord  Campbell  C.  J.  The  husband  being  absent  without  animus 
rerertendi,  the  wife  was  removeable  the  moment  she  became  chargeable ; 
as  the  husband  himself  would  have  been  if  he  had  been  alive  and  forth- 
coming. This  being  the  situation  of  the  wife,  his  death  could  not  restore 
her  former  status. 

Patteson,  Colbridob  and  Wightman  Js.  concurred. 

Order  of  Sessions  confirmed. 


M^t^'         The    Queen    against   The    Inhabitants   of 

Shavington  cum  Gbesty. 


Relief  gtfen  to  /AN  appeal  airainst  an  order  of  justices,  dated  26th 

or  on  account      \J  rr         -o  j  » 

of  the  children,  March  1850,  for  the  removal  of  two  pauper  chil- 

under  sixteen,  , 

of  any  widow     dren  from  the  township  of  Manchester  to  the  township 

is,  by  Stat.  4  &  5 

IT.  4.  c.  76.        of  Shavington  ctim    Cfresty  in  the   county  of  Chester, 

sidered  asgiyen  the  Sessions  confirmed  the  order,  subject  to  the  opinion  of 
But°h  'u'^^  '^^  Court  upon  a  case,  which  was  in  substance  as  follows. 
lief^>en  to"  ^^^  ^®®®  Stated  that  the  paupers  resided  in  fact 
the  children      }n    the   township  of  Manchester  for   eight  years  next 

time  during       before  the  application  for  the  order  appealed   against 

which  tbejr  so 

receive  relief     For  the  first  five  years  of  that  period  the  mother  of  the 

eluded  from      paupers  was  a  widow,  residing  with  them,  and  in  the 

ofai^^Teylm  receipt  of  relief  from   the   appellant  township  for  the 

J^^2^?to      support  of  herself   and    the    paupers,   her    legitimate 

bremofM^le     children.      Ever    since    the    death    of   their    mother, 

under  Stat        which  took  place   three  years    before  the   application 

e.  66. 
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Voivme  XVII.  relief  immediately  given  to  the  children  only :  not  of 

[___  making  the  mother  chargeable  instead  of  the  children. 

The  Queen 
▼. 

8HAvi^?oN  (^o^chy  contra.  The  question  turns  on  the  con- 
ccM  Gbebty.  struction  of  stat,  ^  &  5  fV.  ^.  c.  76.  s.  66. ;  and  it 
lies  upon  the  respondents  to  prove  that  the  present 
case  does  not  fall  within  the  general  enactment  of  stat. 
9  &  10  Vict  c.  66.  s.  1.,  but  within  the  proviso.  Now 
the  relief  given  to  the  paupers  must,  for  legal  pur- 
poses, be  considered  relief  given  to  the  widow  alone. 
[Lord  Campbell  C.  J.  The  construction  adopted  by 
the  respondents  would  treat  the  relief  as  given  to  both 
mother  and  children,  so  that  the  mother  would  become 
removeable  by  reason  of  such  relief,  although  she  was 
not  the  party  immediately  relieved.]  That  is  what  the 
respondents  contend.  [Erie  J.  Is  not  the  head  of  the 
family  liable  for  the  relief  afforded  to  the  other  members 
of  it?]  That  is  by  stat.  43  Eliz.  c.  2.  s.  7.;  and  stat 
4  &  5  fFI  4.  c.  76.  s.  56.  contains  a  proviso  that  such 
liability  is  not  to  be  destroyed  by  any  enactment  in  the 
latter  statute. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
paupers  were  removeable,  and  that  the  order  of  sessions 
should  be  confirmed.  The  intention  of  stat.  9  &  10 
Vict.  c.  66.  s.  1.  was  to  make  any  pauper  irremoveable 
after  an  unbroken  residence  of  five  years  in  any  parish, 
unless  (among  other  exceptions)  during  any  part  of  such 
time  he  should  have  received  parochial  relief  from 
any  parish.  Here  it  is  found,  by  the  case,  that  the 
mother,  for  five  out  of  the  eight  jears  during  which  the 
paupers  were  in  the  parish,  was  in  the  receipt  of  relief 
for  the  support  of  herself  and  children.     That  is,  in 
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The  Queen  against  The  Inhabitants  of  Caldk- 

COTE. 


f\^  appeal  agaiDst  an  order  of  justices^  dated  12th 
May  1847,  removing  Thomas  Freer  and  his  three 
children  from  the  parish  or  township  of  Stoke  Golding 
in  Leicestershire  to  the  parish  or  township  of  Caldecote 
in  fVancickshire,  the  Sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  a  case,  by 
which  the  following  facts  appeared. 

The  place  of  the  last  legal  settlement  of  the  paupers 
was  in  the  parish  of  Caldecote^  to  which  place  they 
had  been  removed  in  the  middle  of  May  1845,  under 
an  order  of  justices,  duly  executed  and  unappealed 
against,  bearing  date  22d  April  1845. 

The  case  set  out  the  order,  which  was  for  removal 
from  Stoke  Golding  to  Caldecote^  and  which  adjudicated 
the  last  settlement  to  be  in  Caldecote. 

The   pauper   Thomas  Freer  had   resided    in    Stoke 

Golding  from  the  year  1835  or  thereabouts,  with  the 

exception  of  the  period  of  his  and  his  family's  removal 

under  the  order  of  April  1845,  which  took  place   as 

^,  follows.     At   the   time  of    the   execution   of    the   last 

They  conti- 

nncd  to  reside    mentioned  order,  the  paupers  were  delivered  to  one  of 

■t  S,  under  this     ,  /.  ^  , ,  ,  .     ,  ,  .   , 

arrangement      the  overseers  ot  Caldecote^  at  his  house,  which  was  not 

passing  of         i"  ^he  parish  of  Caldecote^  but  near  thereto ;  and  there 

Stat  9  &  10 

Vict,  e.  66. ; 

after  vvhich  an  order  of  justices  vvas  made  for  their  removal  from  5*.  to  C. 

Held,  on  appeal  against  the  order,  that  the  paupers  were  not  irremoveable  by  reason  of  a 
fire  years*  unbroken  residence  in  S. 


Paupers,  who 
had  resided  in 
parish  S.  ever 
since  1835, 
were  removed 
in  1845,  under 
an  order  of 
justices,  un- 
appealed 
against,  to 
parish  C. 
They  were 
delivered  to 
the  overseer 
of  C.  at  his 
house  in  C, 
remained  there 
a  few  hours, 
and  then  re- 
turned to  S, 
the  Eame  day, 
and  slept  there 
the  same 
night ;  an 
agreement 
having  been 
made  between 
the  officers  of 
the  two  pa- 
rishes, that 
the  paupers 
should  con- 
tinue to  reside 
at  S.,  and 
be  relieved  at 
the  cost  of  C 
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Voivmt  xvii.  under  the  order  did  not  sleep  in  the  parish  to  which 

•       they  were  removed.    But  this  does  not  destroy  the 

The  Queen    evidence  that  the  officers  of  that  parish  acquiesced  in 

luhabitanu  of  the  removal.    Nor  was  there  any  animus  revertendi 
Caldeoote.  "^ ,     , 

in  the  paupers,  to  keep  up  the  continuity  of  residence ; 

any  disposition  they  might  have  to  return  was  subject  to 
the  will  of  the  officers.  Begina  v.  Seend  (a)  is  scarcely 
to  be  distinguished  from  the  present  case.  If  the 
paupers  here  had  returned  to  Stqhe  Gelding  without 
the  agreement  on  that  point  between  the  two  parishes, 
they  might  have  been  treated  by  Stoke  Chiding  as  vagrants, 
[Lord  Campbell  C.  J.  Must  there  not  be  a  pemocta- 
tion  to  create  a  cesser  of  residence?]  A  cesser  of 
inhabitancy  is  all  that  is  necessary  to  destroy  the  irre- 
moveability:  and  the  removal  here  was  sufficient  to 
create  a  cesser  of  inhabitancy  at  all  events.  [Erie  J. 
In  Stat.  13  &  14  C.  2.  c.  12.  inhabiting  and  being 
settled  seem  to  be  treated  as  synonymous.  Lord 
Campbell  C.  J.  Is  there  any  case  where  an  absence  for 
a  few  hours  only  has  been  held  to  have  the  effect  of 
destroying  the  irremoveability  ?]  An  absence  under  an 
order  of  removal,  if  only  for  two  hours,  would  be 
sufficient.  [Erie  J.  Suppose  the  holder  of  a  tenement 
in  a  parish  conveyed  it  away,  and  immediately  after- 
wards walked  out  and  purchased  another  in  the  same 
parish:  I  am  inclined  to  think  that  there  would  be  a 
complete  cesser  of  his  residence  in  the  parish  during 
the  time  between  the  conveyance  and  the  purchase.  I 
do  not  think  the  pemoctation  is  necessary  to  create  a 
cesser.  Certainly  it  is  not  always  sufficient  to  create 
it:  a  mail  coach  guard  may  sleep  out  of  his  parish 
without  ceasing  to  reside  there.] 

(a)  VIQ,B  133. 
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VoimntXViL   Stat.  9  &  10  VxcL  c.  66.  8.  1.  creates  an  irremoveability, 

1851. 
— '_  -    not  by  a  settlement  inferred  from  acquiescence,  but  by 

^  ^  "^^^   a  residence,  in  order  that  a  man  may  not  be  displaced 
•  CaldIcote!  ^^^°^  ^^^  P^^^®  where  he  has  exercised  his  industry  for 
five  years.     The  principle  therefore,  to  which  allusion 
has  been  made,  does    not   apply  to    the   question   of 
irremoveability  under   the   recent   Act.     The  pauper, 
under  the  old  law,  would  return  from  the  parish  of  his 
settlement  in  violation  of  the  law  of  settlement :  here 
the  parish  receiving  him  back  intended  to  renounce  the 
right  of  removal.     l_Patteson  J.     The  revocation,  assum- 
ing that  the  agreement  between  the  parishes  can  be 
treated  as  such,  was  after  the  removal.]     It  is  not  an 
uncommon  practice  to  go  through  the  form  of  removing 
a  pauper  by  an  order  of  justices,  for   the   purpose  of 
ascertaining  his  settlement,  and  then  to  retransfer  him  to 
his  original  parish  by  agreement.     The  question  in  this 
case  really  turns  upon  the  meaning  of  the  word  "  resided* 
in  Stat  9  &  10  Vict.  c.  66.  s.  I.     In  1  Nolan's  Poor  Law, 
p.  465,  the  place  of  residence  is  defined  as  that  place  to 
which  a  party  **  retires  for  the  purpose  of  sleeping  as  the 
place  of  his  ordinary  and  sufficient  rest"    [Erie  J.  Does  a 
residence  of  five  years  mean  a  residence  of  five  times  three 
hundred  and  sixty  five  nights  ?   In  case  of  service  the  set- 
tlement shifts  to  the  last  place  where  the  pauper,  during 
the  service,  sleeps  so  as  to  make  part  of  a  complete  forty 
days'  residence  in  that  place.}     If  an  absence  for  more 
than  one  night  would  not  operate  as  a  break,  it  cannot 
be  contended  that  an  absence  of  one  or  two  hours  during 
one  day  would  have  that  eflPect    To  take  the  illustration 
suggested :  a  forty  days'  residence  by  sleeping  would  not 
be  interrupted  by  a  removal  like  that  in  the  present  case. 
[Lord  Campbell  C.  J.    Suppose  a  question  arose  upon  the 
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Volume  XVI L  pcrlj  Confirmed  by  the  Court  of  Quarter  Sessions.  This 
^^^^'  case  appears  to  us  to  be  governed  by  Regina  v.  Halifax (cl) 
The  Qqeen  and  Regina  v.  Seend  (b\  establishing  the  doctrine  (which 
Inhabitants  of  we  see  no  reason  to  doubt)  that,  in  construing  stat  9  &  10 
Vict.  c.  66.,  an  executed  removal  of  the  pauper  under  a  valid 
order  of  removal  interrupts  the  continuity  of  the  residence 
in  the  removing  parish.  Here  the  paupers  returned  to 
the  removing  parish  the  same  day  on  which  they  left 
it:  but  they  had  been  removed  from  it  under  a  valid 
order  of  removal ;  and  they  had  been  delivered  to  the 
overseers  of  the  parish  of  their  settlement  Not  till 
after  this  removal  was  the  agreement  entered  into 
between  the  overseers  of  the  two  parishes,  respectively, 
that  the  paupers  should  return  to  the  parish  from  which 
they  had  been  removed,  and,  residing  there,  should  be 
maintained  by  the  parish  of  their  settlement.  There 
was  a  period  of  time  during  which  they  had  ceased  to 
reside  in  the  removing  parish,  and  during  which  they 
had  no  power  to  return  to  it.  The  duration  of  this 
period  we  consider  immaterial  The  order  of  removal 
was  valid,  and  was  bona  fide  carried  into  execution. 

We  do  not  see  how  this  decision  is  at  all  contrary 
to  the  policy  or  the  spirit  of  the  Act;  for  the  continuity 
of  residence  cannot  be  thus  interrupted  so  as  to  prevent 
the  irremoveability  from  being  acquired,  unless  the 
pauper  becomes  chargeable;  and  the  Legislature  only 
intended  that  the  irremoveability  should  be  acquired 
by  a  five  years*  residence  without  bringing  any  chaiige 
upon  the  parish.  A  fictitious  chargeability  by  fraudu- 
lent relief  is  guarded  against  by  penalties  (c) ;  and  the 
apprehension  of  such   a  possibility  cannot  afiect   the 

(a)12Q.  i?.  111.  {h)\2Q,B.  133. 

(c)  Stat.  9  &  10  VkL  c.  6*5.  ».  6. 
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Voiumt  XVII.   c.  83.,  and  an  enquiry  by  two  justices  into  the  settle- 

'__  ment  of  the  lunatic,  and   adjudication    by  them    that 

Tbe  QoEKN  p^g^  Huiton,  in  the  Lancaster  Union,  was  the  place  of 
Inh^iunuof  his  last  legal  settlement ;  that  the  lunatic  was  chargeable 
HoTTON.  to  Over  Kellety  and  was  receiving  relief  therefrom ;  and 
that  moneys  had  been  paid  by  Over  Kellet  to  the  trea- 
surer of  the  Lancaster  Asylum  for  the  lodging  &c.  of 
the  lunatic ;  and  it  ordered  the  treasurer  of  the  Lancaster 
Union  to  pay  to  the  guardian  and  overseers  of  Over 
Kellet  201  %s,  Sd.y  being  the  reasonable  charges  of 
lodging,  &c.,  paid  within  twelve  calendar  months  next 
before  the  date  of  the  order,  and  a  weekly  sum  of  7s.  7(L 
fixed  by  the  committee  of  visitors,  and  appearing  to  the 
justices  to  be  reasonable  &c.,  or  such  other  weekly  sum 
as  the  committee  of  visitors  should  thereafter  reasonably 
charge  &c. 

The  case  then  stated  that  J.  B.,  the  lunatic  mentioned 
in  the  order  of  Mat/  4th,  and,  at  the  time  of  such  order, 
duly  confined  in  the  said  asylum  under  the  provisions 
of  the  Acts  relating  to  pauper  lunatics,  was  lawfully 
settled  in  the  township  of  Priest  Hutton  in  the  county 
of  Lancaster,  but  had  been  continuously  resident  in 
the  township  of  Over  Kellet  for  more  than  five  years 
before  the  making  of  the  order,  and  before  becoming 
insane,  and  would,  under  stat.  9  &  1 0  Vict,  c.  66.,  have 
been  irremoveable  from  Over  Kellet  as  a  pauper,  had  he 
continued  sane.  Priest  Hutton  is  a  township  within  the 
Lancaster  Poor  Law  Union  formed  under  the  provisions 
of  Stat.  4  &  5  fV.  4.  c.  76. :  and  Over  Kellet  is  a  town- 
ship within  the  Caton  Union,  which  is  formed  under  the 
provisions  of  stat.  22  G.  3.  c.  83.  No  order  had  been 
made  on  the  Caton  Union  or  the  township  of  Over 
Kellet,  under  sect.  61  of  stat.  8  &  9  Vict.  c.  126.,  for  the 
payment  of  the  charges  of  the   lodging,  maintenance, 
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yohmt  XVIL  apply  only  to  Unions  formed  under  stat.  4&S  fV.4.c,  76. 

__    ^^^^1 In  Stat  11  &  12  Vict  c.  110.  s.  1.  the  costs  of  the  relief 

e  wuBBN    ^^j  burial  of  wandering  poor  are  made  chargeable  to 

^'^plmr''^  the  "common  fund  of  such  Union;"  the  Unions  referred 
HuTTON.     iQ  being,  in  a  previous  part  of  the  same  section,  de- 
scribed as  Unions  "formed  or  to  be  formed  under  the 
provisions  of  the  ^an/ Act,"  namely,  as  the  preamble  shews, 
Stat.  4  &  5  ^  4.  c.  76.    In  sect  3,  which  relates  to  the 
chargeability  of  paupers  rendered  irremoveable  by  stat 
9  &  10  Vict  c.  66.,  the  words  *^suck  Union"  are  still 
used.     Now  stat  12  &  13  Vict  c.  103.,  which  continues 
the  provisions  of  stat  11  &  12  Vict  c.  1 10.  relative  to  the 
liabilities  of  the  common  funds  of  Unions,  further  enacts, 
in  sect.  5,  certain  provisions  for  payment  of  the  ex- 
penses incurred  in  obtaining  orders  of  justices  for  the 
removal  to  the  asylum  of  pauper  lunatics  who,  if  not 
lunatics,   would    have    been    irremoveable   under  stat 
9  &  10  Vict  c.  66.,  and  consequently  within  the  opera- 
tion of  stat.  1 1  &  12  Vict  c,  110.  s.  3.,  just  referred  to. 
The  provisions  of  stat  12  &  13  Vict  c.  103.  «.  5.,  there- 
fore, must  be  considered  as  supplementary  to,  and  in 
pari  materia  with,  those  of  the  preceding  statute ;  and 
then  the  same  interpretation  must  be  given  to  the  word 
^' Union,"  in  those  provbions,  as  attaches  to  the  word 
"such   Union"  in    stat   11  &  12  Vict  c.  110.;    that 
is,  Unions  formed  under  stat.  4  &  5  W.  A.  c.  76.  only. 
In  fact,  sect  5  of  stat.  12  &  13  Vict  c.  103.  originated 
in  the  decision  in  Regina  v.  Leaden  Roothing  (a),  which 
was  a  case  turning  on  the  construction  of,  among  other 
Acts,  stat  9  &  10  Vict  c.  66.    Under  stat  22  G.  3.  c.  83. 
the  contributions  of  the  different  parishes  to  the  Union 

(a)   \2Q.B.  181. 
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words  of  the  latter  Act  their  natural  construction.  1  see 
nothing  to  warrant  us  in  coming  to  a  different  conclu- 
sion. Sect.  109,  the  interpretation  clause,  of  stat  4  &  5 
W,  4.  c,  76.,  which  must  be  taken  to  apply  to  all  sub- 
sequent statutes  in  pari  materia,  declares  expressly  that 
the  word  "  Union"  is  to  include  a  Union  under  GiBerfs 
Act.  The  order  of  sessions  therefore  is  bad,  and  must 
be  quashed. 


Patteson,  Wightman  and  Erle  Js.  concurred. 

Order  of  sessions  quashed  (a). 

(a)  Seethe  late  Lunatic  Act,  16  &  17  Fiet. c.  97.,  which  does  not  repeal 
sut.  12  &  13  Viet.  c.  103.,  but  makes  a  new  provision  (sect.  102)  for  the 
cases  contemplated  in  sect.  5. 


The  Queen  against  John  Dale. 

"P^ECLARATION  in  scire  facias,  on  a  recognizance 
to  keep  the  peace,  against  defendant  as  one  of  the 
sureties.  The  declaration  stated  that  heretofore  &c, 
in  the  County  of  Chester,  to  wit  on  &c.,  "  before  Lee 
P.  Townshend  Esquire  and  J.  H»  Harper  Esquire,  two  of 
our   keepers  of  the  peace  and  justices  assigned'*  &c., 


May  7th. 

Declaration, 
in  scire  facias 
on  a  recog- 
nisance to 
keep  the 
peace,  stated 
that  the  re- 
cognizance 
was  acknow. 
ledged^'be. 
fore  £«e  P. 

Esquire  and  /.  came  Joseph  Molyneuxy  of  &c.,  John  Cawley,  of  &c.,  and 
Esquire/^two  ^^^^  Dale,  of  &c.,  and  then,  before  the  said  two  justices, 
icace^  *HeW  ^'^  '^®  ^^'^  county,  by  a  certain  recognizance,  severally 
on  demurrer,      acknowledffcd  themselves  to  be  indebted  &c.  on  condi- 

that  the  Chns-  ° 

tian  names  of     tion    that   the  said  Joseph  Molyneux  should  keep  the 

the  justices  r  ^  t 

did  not  appear    peace  towards  John    Worsley,  of  &c.,  for  six  months, 
to  be  insuffi- 
ciently stated. 

It  is  not  a  eround  for  demurring  to  such  a  declaration,  that  the  recognizance  is  not  shewn 
to  be  in  compliance  with  the  Crown  Office  Rules,  Hil.  T.  1844. 
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roiumt  XFJi.  "^^^  proceeding  is  itself  vexatious.     [Erie  J.     Is  there 

^^^^'  any  instance  of  such  a  point  being  taken  on  a  recog- 

The  Queen  nizance  to  keep  the  peace  ?]     A  scire  facias  on  such  a 


V. 


Dale.        recognizance  is  not  an  ordinary  proceeding. 

Coxon,  contra^  was  stopped  by  the  Court. 

Lord  Campbell  C.  J.  I  see  no  hardship  upon  the 
defendant  in  bringing  a  scire  facias  upon  such  a  recog- 
nizance. If  the  objection  be  frivolous,  we  must  overrule 
it.  There  is  no  authority  for  holding  the  scire  facias  to 
be  void  for  the  recognizance  not  appearing  to  comply 
with  the  Crown  Office  Rules,  With  respect  to  the  second 
objection,  I  do  not  see  that  there  is  any  reason  for  sup- 
posing that  the  magistrate's  actual  name  is  not  "  J.  H. 
Harper  J*'  The  objections  which  might  be  raised  as  to  this 
point  upon  a  bill  of  exchange  do  not  appear  to  me  to 
apply  to  proceedings  like  these.  Nor  can  I  acquiesce  in 
the  distinction  suggested,  in  Lomax  v.  Landells  (a),  be- 
tween a  consonant  and  a  vowel.  There  is  no  doubt  that 
a  vowel  may  be  a  good  Christian  name ;  why  not  a  con- 
sonant? I  have  been  informed  by  a  gentleman  of  the 
bar,  sitting  here,  on  whose  accuracy  we  can  rely,  that 
he  knows  a  lady  who  was  baptized  by  the  name  of 
"  DJ*  Why  may  not  a  gentleman  as  well  be  baptized 
by  a  consonant  ? 

Patteson  J.  The  first  objection  is  upon  a  mere 
point  of  practice,  which  does  not  aflTect  the  record.  The 
second  also  appears  to  me  to  be  quite  unfounded. 

WiGHTMAN  and  Erle  Js.  concurred. 

Judgment  for  the  Crown  (i). 

(a)  QC,  B.  581. 

ift)   Sec,  as  to  the  first  point,  Begin    v.  Irwin,  9  Irith  Eq.  Rep.  546. 
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1^      award  compensation  in  that  behalf,  are  alleged  on  the 

Edmiwdson    ^^^^  ^^  '^®  ®^^^  order,  nor  were  any  such  notices  ever 
given  or  proceedings  ever  taken." 

The  order,  a  copy  of  which  was  annexed  to  the  aflBda- 
vits  on  behalf  of  the  Company,  recited  a  complaint  made 
13th  September  1850,  wherein  it  was  stated  before  the 
said  justices  that  the  said  James  Edmundson  was,  at  the 
time  &C.,  and  still  was,  the  occupier  of  certain  closes 
and  a  road  adjoining  the  railway  of  the  Company ;  that 
the  Company,  in  exercise  of  their  powers  under  their 
special  Act  (a)  and  the  other  acts  incorporated  there- 
with (6),  in  the  years  1846,  1847,  during  the  formation 
of  the  said  railway  and  the  progress  of  the  works  thereof, 
did  great  damage  and  injury  to  the  said  closes,  and  to 
certain  of  the  fences  &c.  of  the  said  closes,  and  to  the 
surface  &c.  of  the  said  road,  by  throwing  &c.  large 
quantities  of  timber,  wood  and  stone  in  and  on  the  said 
closes  and  road  &c.,  and  by  causing  part  of  one  of  the 
said  closes  to  be  flooded  with  water  &c. ;  for  which 
damage  and  injury,  amounting  to  31{.  15^.,  the  said 
J.  E,  had  not  received  any  compensation:  that  the 
amount  of  the  said  compensation  could  not  be  settled  by 


(a)  Stat.  8  &  9  Ftcf.  e.  xxxtiil,  local  and  personal,  public,  *<For 
enabling  The  Leeds  and  Bradford  Railway  Company  to  make  a  railway 
from  Shipley  to  Cohte,  with  a  branch  to  Haworth,"  Sect  2  incorporates 
The  Lands  Clauses  Consolidation  Act,  IB45,  and  (except  so  far  as  relates 
to  tolls)  The  Railways  Clauses  Consolidation  Act,  1845  ;  and  enacU  that 
the  provisions  of  sUt  7  &  8  Vici.  c.  lix.  (except  so  far  as  repealed  or 
altered)  shall  operate  as  if  reenacted. 

(b)  The  other  Act  mentioned  in  the  argument  was  7  &  8  Vict,  c.  lix., 
local  and  personal,  public ;  *<  For  making  a  railway  from  Leeds  to  Brad- 
ford, with  a  branch  to  The  North  Midland  Railway," 
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Volume  XV 11,    magistrates^  no  other  objection  appearing  on  the  face  of 

! the  order;  Regijia  v.  Bolton  («). 

Edmundbon.  ^"^j  further,  stat,  11  &  12  Vict  c.  43.  8.  11.  does  not 
apply.  It  refers  only  to  the  recovery  of  forfeitures  and 
penalties.  Here  the  order  is  an  adjudication  between  the 
parties,  made  at  the  request  of  both.  If  the  section  were 
held  applicable  to  cases  like  the  present,  the  result  would 
be  that  the  time  for  laying  the  complaint  would  be  limited 
only  where  the  amount  is  under  50/.,  and  the  claim 
consequently  within  the  jurisdiction  of  the  magistrates, 
by  sect.  22  of  The  Lands  Clauses  Consolidation  Act. 
[Lord  Campbell  C.  J.  What  is  the  complaint  referred 
to,  in  Stat.  11  &  12  Vict  c.  43.  s.  11.,  as  "such  com- 
plaint?"] It  is  described  in  sect  1,  as  a  complaint  "  made 
to  any  such  justice  or  justices  upon  which  he  or  they 
have  or  shall  have  authority  by  law  to  make  any  order 
for  the  payment  of  money  or  otherwise."  This  is  not 
an  order  to  pay  money,  in  the  sense  contemplated  by 
that  section :  the  essence  of  this  order  is  the  justices' 
approval  of  the  amount  [Lord  Campbell  C.  J.  All 
judicial  orders  for  payment  of  money  must  be  pre- 
ceded by  an  adjudication  as  to  the  matter  in  dispute.] 
Sect  2  of  the  same  statute,  which  empowers  justices 
to  issue  their  warrant  for  the  apprehension  of  the  party 
against  whom  the  complaint  has  been  made,  and 
sect.  19,  which  empowers  them,  in  certain  cases,  to 
imprison  such  party,  if  convicted,  with  hard  labour,  shew 
that  the  statute  was  not  intended  to  apply  to  a  claim  of 
a  civil  nature,  but  only  to  complaints  and  informations 
partaking  of  the  character  of  criminal  proceedings.  It 
cannot  apply  to  the  case  of  a  claim  against  a  corporate 
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that  their  lands  have  been  taken,  and  whose  lands  have 
afterwards  been  injuriously  affected  through  such  taking : 
that  is  clear  from  the  words  of  sect.  22.  The  present 
case  is  that  of  a  neighbouring  land  owner,  whose  property 
has  been  damaged  by  the  works  of  the  Company.]  It 
has  been  decided,  in  Regina  v.  Eastern  Counties  Raihoay 
Company  (a),  that  compensation  may  be  claimed,  under 
clauses  of  a  special  Act  not  substantially  differing  from 
the  clauses  under  discussion,  for  injury  done  to  lands 
which  have  not  been  taken  by  the  Company.  [Erie  J. 
Sect  68  of  The  Lands  Clauses  Consolidation  Act,  1845,  is 
the  clause  corresponding  to  the  clauses  there  decided  upon.] 
Sect  6  of  The  Railways  Clauses  Act  clearly  includes 
the  present  case.  It  enacts  that  compensation  is  to  be 
made,  by  the  Company,  to  the  owners  and  occupiers  of 
*^  and  all  other  parties  interested  in  any  lands  taken  or 
used  for  the  purposes  of  the  railway,  or  injuriously 
effected  by  the  construction  thereof,*^  '^for  all  damage 
sustained  by  such  owners,  occupiers,  and  other  parties, 
by  reason  of  the  exercise,  as  regards  such  lands,  of  the 
powers"  by  this  Act,  or  the  special  or  any  incorporated 
Act,  vested  in  the  company  ;  the  amount  of  such  com- 
pensation, except  where  it  is  otherwise  provided  by  this 
or  the  special  Act,  to  be  ascertained  and  determined 
according  to  the  provisions  of  The  Lands  Clauses  Act 
Now  the  order  itself  here  states,  on  the  face  of  it,  that 
the  acts  in  respect  of  which  compensation  is  claimed 
were  acts  done  in  pursuance  of  the  powers  vested  by 
statute  in  the  Company.  They  clearly  amounted  to  a 
temporary  occupation  under  sect.  32  of  The   Railways 


(a)  2  Q.  B,  347. 


See  Glovtr  ▼.  North  Stafford*hire  Railway  Compamp, 
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Volume  xviL    decisioDs  by  justices   for  which   The   Lands   Clauses 

! Act  provides  in  cases  of  disputed   compensation,   by 

Edml^dson.  ^^^^  22,  24.  Sect  140  of  The  Railways  Clauses  Act 
speaks  of  the  sums  awarded  in  such  cases  as  "  ordered 
to  be  paid"  by  the  justices;  who,  in  default  of  payment, 
may  issue  their  warrant  of  distress.  It  has  been 
contended  that  such  an  order  amounts  only  to  an 
award;  but  it  is,  at  all  events,  an  award  under  a 
statutory  power,  which  power  enables  the  referee  to 
order  payment  of  the  sum  awarded,  and  to  issue  a 
warrant  of  distress  in  default  of  payment  That  is 
clearly  an  order  within  stat  11  &  12  Vict  c.  43.  s.  11. 
Mr.  Addison  contends  that  the  machinery  of  stat  11  & 
12  Vict.  c.  43.  does  not  apply  to  a  corporation :  there 
is,  however,  enough  in  that  Act  to  bring  a  corporation 
within  its  scope,  inasmuch  as  it  comprehends  a  power  of 
distress  for  raising  suras  which  the  raagistrate  orders  to 
be  paid.  The  order,  therefore,  as  it  is  not  in  accordance 
with  the  provisions  of  that  section,  is  bad. 

Patteson  J.  The  question  in  this  case  is  whether 
stat  11  &  12  Vict  c.  43.  s.  11.  applies  to  an  order  of 
justices  under  the  provisions  of  the  Railways  Clauses 
Consolidation  Act,  1845.  Sect  1  of  the  former  Act 
defines  the  orders  to  which  sect  11  refers,  as  "any 
order"  by  justices  "  for  the  payment  of  money  or  other- 
wise." I  was  in  some  doubt  uiider  what  particular 
section  of  The  Railways  Clauses  Act,  or  The  Lands 
Clauses  Act,  with  which  the  former,  as  regards  cases 
of  disputed  compensation,  is  incorporated,  the  order  in 
the  present  case  was  made.  It  appears,  I  think,  to  have 
been  under  sect  6  of  the  former  Act,  which  provides  for 
cases  of  disputed  com{>ensation  to  parties  whose  lands 
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■    *        That  being  so,  there  can  be  no  doubt  that  it  is  bad  by 

K«  reason  of  the  complaint  having  been  made  more  than 

six  calendar  months  after  the  cause  of  complaint 


Erle  J.  It  seems  to  me  that  this  order  has  been 
made  under  sect  24  of  The  Lands  Clauses  Conso- 
lidation Act  And  if  it  is  within  stat.  11  &  12  Fict. 
c.  43.  it  is  bad,  not  being  within  the  restrictions  of 
sect.  11  of  that  Act  I  think  that  a  decision  by  the 
justices  of  the  sum  that  is  to  be  paid  amounts  to  an 
order  to  pay  that  sum :  and  the  language  of  sect.  140 
of  The  Railways  Clauses  Act  clearly  shews  that 
it  is  treated  by  that  statute  as  such;  consequently 
the  order  in  question  is  within  stat.  11  &  12  Fict 
c,  43.»  and  is  therefore  bad,  for  the  reason  I  have 
stated.  It  is  of  great  importance  that  it  should  be 
known,  as  magistrates  have  exclusive  jurisdiction  in 
cases  like  these,  where  the  amount  claimed  is  under 
50/.,  that  the  time  for  making  the  complaint  is  limited 
to  six  months  after  the  cause  of  coniplaint  arises ;  and 
that,  where  the  amount  is  above  50L,  the  time  is  either 
unlimited,  or  is,  at  all  events,  not  limited  by  s|at  II  & 
12  FicL  0.43.8.  11. 

Rule  absolute. 
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the  sale  of  an  estate  belonging  to  him,  called  Owebank 
and  Fellendy  in  the  first  mentioned  township,  the  two 
justices  did  order  and  authorize  the  said  overseers 
to  take  and  receive  so  much  of  the  annual  rents  and 
profits  of  the  said  lands  and  tenements,  "  and  to  seize  so 
much  of  the  said  money  so  in  the  possession  of  the  said 
Edward  Longhom  as  aforesaid,  as  may  be  necessary"  to 
pay  the  charges  of  enquiring  into  the  insanity  &c.,  and 
of  the  removal,  and  the  maintenance,  clothing,  medicine 
and  care  of  the  lunatic,  incurred  or  to  be  incurred  &c. 
The  order  also  recited  proof  given  to  the  justices  of  the 
several  sums  making  up  the  expense  incurred  as  above 
mentioned ;  and  it  ordered  and  directed  the  said  over- 
seers to  seize  so  much  of  the  money  so  in  possession  &c, 
and  to  receive  and  take  so  much  of  the  annual  rents  &c., 
as  might  be  necessary  to  pay  the  several  specified  sums, 
making  in  the  whole  134/.  \%s,  6d.  One  of  the  over- 
seers served  a  copy  of  the  order  upon  Longhom^  and 
required  him  "  to  pay  "  to  the  said  overseer  "  so  much  of 
the  money  so  in  the  hands  of  the  said  E.  L.  as  aforesud 
as  would  be  necessary  to  pay  the  said  several  sums 
aforesaid,  making  in  the  whole"  &c.  Longhom  referred 
the  matter  to  his  attorney,  who  answered  that  Longhom 
could  not  safely  pay  over  the  said  sum  of  134/.  18*.  6rf. ; 
and  it  was  not  paid. 

Longhom  himself  made  aflSdavit  that,  in  1842,  he  lent 
600/.  to  Simpson ;  who,  to  secure  payment  thereof,  with 
interest,  gave  him  a  mortgage,  dated  February  12th  1842, 
of  a  messuage  &c.  called  Owebank  and  Fellend^  with 
proviso  for  redemption  by  payment  at  a  day  named  (the 
day  following),  and  power,  on  default,  to  sell,  receive  the*' 
purchase  money,  and,  after  retaining  the  debt,  interest 
and  costs,  to  pay  the  overplus,  if  any,  to  the  use  of 
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Crampton  now  shewed  cause  on  behalf  of  Longham{d). 
{A.  W,  Hoggins  appeared  on  behalf  of  the  bankers.) 
The  powers  given  by  stat  3  &  4  Vict  c.  54.  sects.  1,  2, 
in  the  case  of  insane  persons  imprisoned  for  criminal 
offences,  having  been  exercised  in  respect  of  Simpson  as 
stated  in  the  affidavit,  the  present  application  is  made 
under  sect  2  (a),  which  empowers  two  justices  to  make 
orders  for  the  maintenance  &c.  of  any  such  prisoner, 
and,  if  it  appear  that  he  has  property,  to  direct  the 
overseers  to  seize  the  money,  or  seize  and  sell  the  goods 
and  chattels,  or  receive  the  rents,  to  the  amount 
requisite  for  payment  of  the  charges.  Longhom  has 
offered  payment  under  an  indemnity :  without  it  he  is 
unsafe ;  for  he  would  not  be  secure,  as  magistrates  now 
are  by  statute  (i),  in  obeying  an  order  of  the  Court  This 
sum  has  been  deposited  in  the  bank  subject  to  a  trust 
which  is  valid  unless  it  can  be  shewn  that  Simpson  was 
insane  when  he  executed  the  deed.     The  application  to 


(a)  Stat.  3  &  4  Vict,  e.  54.  «.  2.  (not  affected  by  stat.  16  &  17  Fid, 
c,  97. ;  see  sect  133  of  the  latter  statute)  enacts  that,  **  if  it  shall  appear, 
upon  inquir/,  to  the  said  or  any  other  two  justices  of  the  county"  &c., 
**  where  such  person  is  imprisoned,  that  any  such  person  is  possessed  of 
property,  such  property  shall  be  applied  for  or  towards  the  ezpenoet 
incurred  or  to  be  hereafter  incurred  on  his  or  her  behalf,  and  they  shall 
from  time  to  time,  by  order  under  their  hands,  direct  the  overseers  of  any 
parish  where  any  money  or  securities  for  money,  goods,  cbatteU,  lands,  or 
tenements  of  such  person  shall  be,  to  seize  so  much  of  the  said  money,  or 
to  seise  and  sell  so  much  of  the  said  goods  and  chattels,  or  rccehre 
so  much  of  the  annual  rent  of  the  lands  or  tenements  of  such  person, 
as  may  be  necessary  to  pay  the  charges,  if  any,  of  inquiring  into  such 
person's  insanity,  and  of  removal,  and  also  the  charges  of  maintenance**  &c. 
"  of  any  such  insane  person,  accounting  for  the  same  at  the  next  special 
petty  sessions  of  the  division"  &c.  "in  which ^ such  order  shall  have  been 
made,  such  charges  having  been  first  proved  to  the  satisfaction  of  such 
justices,  and  the  amount  thereof  being  set  forth  in  such  order." 
(6)  11  &]2Vict,  f.  44.«.  5. 
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1_  justices  can  authorize  the  overseers  to  deal  with  debts 

The  QuBEN  o^ing  jQ  tijg  lunatic]  The  debt  is  within  the  words 
LoNGHOBN.  «money,''«goods''and«chattel8''in8tat  3&4  Victc.54. 
s.  2.  [Lord  Campbell  C.  J.  You  must  contend  that,  if 
the  debt  had  been  for  goods  sold  and  delivered,  or  on  a 
bill  of  exchange,  the  overseers  might  have  been  ordered 
to  recover  it  Can  the  justices  try  the  validity  of  the 
debt  ?]  Perhaps,  if  that  were  doubtful,  they  could  not 
make  the  order.  [Lord  Campbell  C.  J.  It  is  a  matter 
of  great  dispute  here,  whether  Ijmghom  was  debtor. 
Patteson  J.  As  a  debt  follows  the  person  of  the  debtor, 
it  would  seem  to  result  from  the  argument  that  there 
might  be  an  order  of  this  kind  upon  the  overseers  of 
any  parish  where  he  might  happen  to  be.  Or,  if  the 
alleged  debtor  had  property  in  different  parishes,  there 
might  be  several  orders  under  the  statute.]  The  con- 
sequence from  the  debt  following  the  person  must  be 
admitted.  [Patteson  J.  Where  do  you  find  any  words 
authorizing  the  overseers  to  sue  a  debtor  of  the  lunatic  ? 
Lord  Campbell  C.  J.  That  is  the  point :  what  makes 
the  debtor  liable  to  such  an  action?]  At  least  the 
Court  may  grant  a  mandamus  to  try  this  qaestion. 
[Lord  Campbell  C.  J.  It  would  be  a  great  hardship  on 
the  defendant.]  The  overseers  also  are  under  a  hard- 
ship. Decisions  relating  to  the  duty  of  a  sheriff  do  not 
apply  to  this  case. 

Lord  Campbell  C.  J.  The  case  is  not  brought 
within  the  enactment  relied  upon.  We  cannot  grant 
a  mandamus.  Whether  or  not  there  be  any  other 
remedy  it  is  unnecessary  to  say. 

Patteson  J.     The  fair  construction  of  the  statute  is 
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VoiutM  XV 11.    were  brought  up  by  certiorari  by  the  appellants  without 

L_  the  privity  or  sanction  of  the   respondents,  who  had 

e  ^uBKN  determined  not  to  dispute  the  judgment  of  the  Sessions. 
^^-^"^^ov  This  Court  affirmed  the  judgment  of  the  Sessions  upon 
Company.  ^U  the  points  (a).  The  appellants,  upon  bringing  up 
the  case  by  certiorari,  had  entered  into  the  recognizance 
required  by  stat.  5  G,  2.  c,  1 9.  s.  2. :  and  the  respondents, 
after  the  judgment  of  this  Court,  confirming  that  of  the 
Court  below,  obtained  a  side  bar  rule  for  their  costs 
under  the  same  statute. 


C  Saunders,  in  this  term,  obtained  a  rule  nisi  to  set 
aside  this  rule. 

SetoeU  now  shewed  cause.  The  respondents  are  en- 
titled to  costs.  Stat.  5  G.  2.  c.  19.  s.  2.  enacts  that  the 
parties  prosecuting  the  certiorari  shall,  by  their  recog- 
nizance, bind  themselves,  under  the  penalty  of  50il, 
^^to  prosecute  the  same  at  his  or  their  own  costs 
and  charges  with  effect,*^  ^^  and  to  pay  the  party  or 
parties,  in  whose  favour  and  for  whose  benefit"  the 
order  or  judgment  of  sessions  was  given,  ^^  within 
one  month  after  the  said  judgment  or  order  shall  be 
confirmed,"  their  full  costs  and  charges.  The  law 
therefore  is  that,  where  the  judgment  of  the  sessions  is 
confirmed,  the  party  impeaching  it  is  to  pay  the  costs  of 
the  other;  and  that,  where  the  judgment  is  reversed, 
each  party  pays  his  own  costs.  Here  the  judgment  has 
been  confirmed ;  but  the  appellants  are  the  parties  im- 
peaching it;  for  the  affidavits  of  the  respondents  shew 
that  the  case  was  brought  up  by  certiorari  without  their 
knowledge  or  sanction,  they  having  previously  resolved 
not  to  contest  the  judgment  of  the   Sessions.     It  is 

(a)  Rtgina  ▼.  SoMampUm  Dock  Company,  14  Q.  B.567, 
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Finney  against  Beesley. 


Under  stat 
1  r.  4.  c.  22. 
«.  4.,  the  ge- 
neral rule  of 
practice  is  that 
a  commission 
to  examine 
witnesses  in  a 
cause  shall  not 
be  granted 
before  issue 
joined.     But  a 
commission 
may  be  so 
granted  in  an 
extreme  case 
and  where, 
without  it, 
justice  would 
be  defeated, 
hj  the  exclu- 
sion of  mate- 
rial evidence. 

As  where 
the  plaintiff  in 
an  action  of 
promises  ap- 
plied for  a 
commission 
immediately 
after  action 
brotight  and 
before  decla- 
ration, in- 
tending to 
try  at  the 
next  assizes ; 
and  the  party 
whom  it  was 
proposed  to 
examine  was  a 
witness  to  ac- 
tual promises, 
and  was  to  sail 
in  five  days  for 
South  Africa, 
purposing  to 
remain  there 
eighteen 
months. 


TXTlLLESy  in  this  term,  on  behalf  of  the  defendant, 
obtained  a  rule  nisi  to  rescind  an  order  made 
by  Wightman  J.  on  summons,  that  one  of  three  bar- 
risters named  should  be  at  liberty  to  examine  John 
GaUowatfy  of  RusseU  Street,  Stratford,  near  Manchester, 
a  witness  on  behalf  of  the  plaintiff  in  this  cause,  viva 
voce ;  that  defendant  should  be  at  liberty  to  select  the 
examiner,  and  to  join  in  the  examination;  that  the 
depositions  should  be  returned  to  the  Judge  at  Cham- 
bers ;  and  that  ofSce  copies  might  be  read  in  evidence 
at  the  trial. 

The  action  was  on  promises :  copy  of  a  writ  of  sum- 
mons in  the  cause  was  served  on  April  3d  1851  :  on  the 
4th,  defendant's  agents  gave  notice  of  being  instructed  to 
appear  in  the  cause :  on  the  same  day  they  were  served 
with  a  summons,  for  the  purpose  of  obtaining  an  order  for 
a  commission  to  examine  as  above  mentioned ;  but  the 
hearing  unavoidably  stood  over.  On  a  second  summons 
the  parties  were  heard,  Monday,  April  7  th  1851 ;  when 
it  was  stated  on  aflSdavit,  as  ground  for  making  the  order, 
that  Galloway  was  a  material  and  necessary  witness,  with- 
out whose  evidence  the  plaintiff  could  not  safely  proceed 
to  trial ;  that  Galloway  was  going  abroad  on  April  9th, 
to  reside  at  Port  Natal,  in  South  Africa,  and  therefore 
would  not  be  able  to  attend  the  trial ;  that  he  had  lately 
returned  to  England  from  that  place ;  that  he  "  intends 
to  continue  to  reside  at  Port  Natal  aforesaid  for  about 
eighteen  months  ensuing :"  and  that  the  plaintiff  pro- 
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examination  could  be  taken  under  the  statute ;  but  that 
case  ended  in  an  arrangement^  the  rule  for  an  examina- 
tion being  made  absolute  on  an  undertaking  not  to 
proceed  till  after  issue  joined.  And  it  was  stated  there 
by  Rolfe  B.  that  the  practice  in  Chancery  was  'Uo 
allow  interrogatories  to  be  taken  the  moment  a  bill  is 
put  upon  the  file."  [Lord  Campbell  C.  J.  There  a  party 
may  have  a  bill  .to  perpetuate  testimony,  even  when 
there  is  no  suit  depending.]  The  a£Bdavits  here  shew 
ground  for  departing  from  the  ordinary  practice,  if  there 
be  not  an  inflexible  rule.  [Lord  Campbell  C.  J.  I 
should  be  sorry  to  find  that  there  was.] 


WiUeSy  contra,  was  called  upon  by  the  Court  There 
is  certainly  no  absolute  authority  beyond  that  derived 
from  the  statute.  But,  for  a  commission  to  go,  the 
proceedings  should  be  in  such  a  state  that  perjury  could 
be  assigned  on  the  depositions;  and  that  cannot  be 
without  an  issue  joined,  to  which  the  matter  sworn 
would  be  material.  [Lord  Campbell  C.  J.  The  ques- 
tion, on  indictment  for  perjury,  would  be,  whe- 
ther the  evidence  was  material  at  the  time  of  the 
trial]  If  the  Court  refuse  a  commission  until  issue  is 
joined,  they  will  substantially  follow  the  precedent  of 
Mondel  v.  Steele  (a);  and,  if  inconvenience  results,  it  is 
better  that  the  Legislature  should  remedy  it  than  the 
Courts  give  conflicting  decisions.  {Wighiman  J.  Sects. 
40,  44,  of  Stat.  13  G.Z.  c.  63.  do  not  require  that  issue 
shall  be  joined  before  a  mandamus  is  granted  to  examine 
witnesses  in  /ndftia.]  That  is  so;  and  it  appears  that, 
in  Spalding  v.  Mure  {b\  a  mandamus  was  awarded, 
under  sect.   44,   before   issue   joined.     But   this  is   a 


(a)  8  Af.  $•  W.  300. 


(6)  2  TiddM  Prac.  814,  9th  ed. 
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adhered  to.  But  the  exigency  of  a  particular  case 
may  require  us  to  make  an  exception  where  justice 
would  be  defeated  unless  a  commission  were  at  once 
issued.  And  the  practice  in  Chancery,  of  allowing 
interrogatories  before  answer,  affords  an  analogy.  The 
object  of  the  late  Act  was  to  obviate  the  necessity 
of  going  to  the  Court  of  Chancery  for  a  commission^ 
and,  for  that  purpose,  to  give  the  same  benefit  as  might, 
independently  of  the  Act,  be  had  there.  I  do  not 
admit  that,  on  a  deposition  taken  as  now  proposed, 
peijury  could  not  be  assigned*  With  proper  averments 
I  think  it  might  At  all  events  we  will  not  set  aside  the 
commission.  The  defendant,  if  so  advised,  may  dispute 
the  evidence  when  adduced  on  the  trial. 


Patteson  J.  I  am  of  the  same  opinion:  but  our 
decision  is  not  to  be  taken  as  an  authority  for  saying 
that,  as  a  matter  of  course,  a  commission  to  examine 
witnesses  may  be  granted  before  issue  joined.  The 
general  rule  remains  unaltered:  a  case  like  this  is  an 
exception. 

WioHTMAN  J.  (a).  I  thought  the  case  was  one 
of  necessity,  or  at  least  of  extreme  urgency  :  and 
there  was  no  express  enactment  or  rule  against  granting 
a  commission  under  any  circumstances,  before  issue 
joined,  though  the  general  rule  of  practice  undoubtedly 
is  that,  until  there  is  an  issue,  it  should  not  be  done. 

Lord  Campbell  C.  J.  I  agree  that  the  rule  hitherto 
acted  upon  must  be  considered  as  the  governing  rule ; 


(a)   Coleridge  J.  was  absent  on  account  of  ill  health. 
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Staffordshire  were  agreed  to  be  sold  and  conveyed  to 
plaintiff^  and  to  which  lands  &c.  defendants  have  fuled 
to  shew  a  good  title  (a).  Plea,  by  each  defendant, 
Non  assumpsit.     Issues  thereon. 

On  the  trial,  before  Patteson  J.,  at  the  Stafford  Spring 
Assizes,  1851,  it  appeared  that  the  premises  in  question 
were  put  up  for  sale  by  auction  on  January  2d,  1849, 
under  certain  conditions,  and  were  bought  in,  but  were 
immediately  afterwards  purchased  on  behalf  of  the 
plaintiff  (who  paid  492i  16*.  deposit),  subject,  by  an 
agreement  which  the  purchaser  signed,  to  the  above 
conditions  of  sale.  The  defendants  Hide  and  Cope,  the 
vendors,  were  trustees  under  a  settlement  made  on  the 
marriage  of  Rupert  Haym  CJiaumer,  since  deceased, 
with  Judith  Hide,  dated  16th  and  17th  September,  1816, 
whereby  the  premises  in  question  were  limited  to  the  use, 
after  K  H  Chaumer's  decease,  of  the  said  Judith  for  life ; 
remainder  to  the  defendants  Hide  and  Cope  and  their 
heirs,  during  the  life  of  Judith,  in  trust  to  preserve 
contingent  remainders;  remainder  to  the  use  of  Hide 
and  Cope  and  their  heirs,  upon  trust,  as  soon  as  conve- 
niently might  be,  to  sell,  and  to  stand  possessed  of  the 
purchase  money  in  trust  for  all  and  every  the  children 
of  the  said  marriage,  to  be  divided  equally  amongst 
them,  and  to  be  payable  on  their  attaining  twenty  one 
years  of  age,  as  to  sons,  and,  as  to  daughters,  on  attaining 
that  age,  or  marriage. 

There  were  three  children  of  this  marriage  living  at 
the  time  of  the  trial,  all  having  attained  the  age  of 
twenty  one,  and  two  of  them,  Elizabeth  and  Mary, 
married  women,  who,  before  their  respective  marriages. 


(a)  There  was  a  further  particular,  for  which  see  p.  96,  post. 
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1_  covenant  for  title  than  that  they  have  not  respectively 

MosLEY       incumbered  the  said  premises." 

Hide.  gy  ^jj^  13^1^  condition,  an  agreement  for  conBrming 

the  sale  under  these  conditions  was  to  be  prepared  and 
executed  by  the  vendors  and  purchaser  within  a  given 
time;  and,  in  de&ult  thereof,  either  party  might  cause  a 
stamp  to  be  put  upon  a  form  of  contract  which  was 
annexed  to  the  conditions.  The  contract  was  stamped 
accordingly :  but  an  agreement  was  afterwards  prepared 
(dated  February  1st,  1849),  and  executed  by  the  plain- 
tiff; and  it  embodied,  in  two  of  its  clauses,  the  fourteenth 
condition  of  sale.  It  contained  also  a  stipulation :  ^^  That, 
in  case  the  said  Sir  O.  Mosley^  or  any  person  or  persons 
on  his  behalf,  shall  object  to  the  vendors'  title,  or  require 
any  act,  matter  or  thing  to  be  done,  procured  or  exe- 
cuted for  completion  thereof,  notice  in  writing  of  the 
particular  objection  or  matter  required  shall  be  given  to 
the  said  Edward  John  Blair  ^  (solicitor  to  the  vendors) 
"  on  or  before  the  2d  day  of  March  next ;  and  that,  in 
de&ult  of  such  notice,  the  sidd  Sir  O.  M.  and  all  persons 
claiming  under  him  shall  be  considered  as  having  ac- 
cepted the  title  unconditionally ;  and  that  every  objection 
or  requisition  not  taken  or  made  and  so  communicated 
in  writing  within  such  period  as  aforesaid  shall  be  con- 
sidered as  waived;  and  that  in  this  respect  time  shall 
be  considered  as  part  of  the  contract." 

An  abstract  of  title  was  delivered  to  the  plaintiff's 
attorneys  with  the  draft  of  agreement:  and,  on  March 
1st,  1849,  they  wrote  to  the  defendants'  attorneys :  "  We 
return  you  this  abstract  with  the  opinion  of  Mr.  Vincent 
Smith  upon  the  title,  to  which  we  request  your  atten- 
tion, and  regret  to  add  that,  after  a  careful  perusal  of 
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and  assure  to  the  plaintiff  a  good  and  marketable  title 

MosLXY  ji^  f^Q  simple  to  the  messuage  and  premises  agreed  to  be 
Hide.  conveyed,  during  the  lifetime  of  Judith  Chawnery  who, 
at  the  date  of  the  contract,  was,  and  still  is,  living. 

'^  That  the  children  of  the  marriage  between  R.  H. 
Chaumer  and  Judith  Hide  were  not  legally  able  to  join 
in  the  conveyance  of  the  said  property  to  the  plaintiff. 

^^  That  the  assignees  and  trustees  of  such  of  the 
children  of  the  said  marriage  who  have  aliened  or  settled 
their  estates  and  interests  were  not  legally  able  to  join 
in  such  conveyance. 

^*  That,  in  consequence  thereof,  the  defendants  could 
not  and  did  not  fulfil  their  agreement,  and  were  unable 
to  make  and  convey  such  a  title  as  they  had  undertaken 
to  give  to  the  plaintiff.** 

The  objection  was  urged  at  the  trial,  on  behalf  of  the 
plaintiff.  The  defendants  relied  on  the  14th  condition 
of  sale,  and  contended,  further,  that  specific  notice  of 
the  objection  had  not  been  given  within  the  time 
required  by  the  agreement  of  February  Isl,  1849.  The 
learned  Judge  ruled  in  favour  of  the  plaintiff  on  both 
points;  and  a  verdict  was  returned  for  him  (a).  In  this 
term,  Whateley  on  behalf  of  Htde^  and  Keating  on  behalf 
of  Cope^  obtained  rules  nisi  for  a  new  trial,  on  the  ground 
that  the  jury  ought  to  have  been  directed  to  find  for  the 
defendants.     CorraU  v.  CatteU  (4)  was  cited. 

JV.  J.  Alexander^  Peacock  and  Phipson  now  shewed 
cause.  The  plaintiff  is  not  precluded  from  this  objection 
by  the  14th  condition.     He  does  not  insist  that  the  sale 

(<i)  A  bill  of  exceptions  was  tendered,  but  not  proceeded  upon. 
{h)  AM.^  W,  734. 
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of  March  1st,  1849,  which  is  within  the  period  limited, 

M08LEY      states,  simply,    "that  a  sale  cannot  be  made  in  Mrs. 

Hide.         Chaumer's  lifetime :"  thi^  of  itself,  might  be  insufficient ; 

but  the  opinion  of  counsel,  forwarded  at  the  same  time, 

discloses  the  whole  ground  now  taken  by  the  plaintiff. 

Whateley,  Kecding  and  J.  Gray,  contra.    The  defend- 
ants do  not  assert  that  they  have  made  a  good  title,  but 
that  the  agreement  on  their  part  is  performed.     The 
stipulation  in  the  14th  condition  was  intended  only  to 
limit  the  chances  of  objection  by  precluding  the  trustees 
who  might  join  in  the  conveyance  from  alleging  at  a 
future  time  that  it  was  made  during  Mrs.   Chawner's 
life.      It    was   not    meant    that    the    trustees    should 
warrant  the  title:   such  a  provision  would  have  been 
nugatory ;  for,  in  equity,  no  good  title  could  be  made  in 
Mrs.  Chaioner^a  lifetime.     [Lord  Campbell  C.  J.     Does 
not   the  condition  mean   that   the   trustees  shall  join 
effectually  ?]     They  are  to  join  only  if  required,  which 
is  at  the  option  of  the  purchaser.     [Lord  Campbell  C«  J. 
Their  joining,  under  these  circumstances,  would  be  no 
safety  to  him.]     That  was  never  contemplated.      He 
would  be  secure  against  the  children  of  Mrs.  Chatoner, 
and  their  trustees,  but  could  not  be  secure  against  the 
children  of  two  of  those  children.     To  that  extent,  but 
not  farther,  the  vendors   undertake  to  give   title:  the 
plaintiff  might,  if  he  thought  proper,  take  the  chances 
of  purchasing  with  such  a  title.    If  it  was  intended  that  a 
perfectiy  good  title  at  law  and  in  equity  should  be  made, 
or  if  it  had  been  certain  that  such  a  title  could  be  made, 
it  would  have  been  idle  to  stipulate  against  the  equitable 
objection  arising  from  the  continuance  of  Mrs.  Chawner*B 


100  Q.   B.   EASTER  TERM. 

FoiuHuXVlL   till  the  death  of  Mrs.  Chawner;  but  it  was  effected  in 

!_   her  lifetime;  and  the  14th  condition  of  sale  is:  "There 

MosLBY  being  three  such  children"  (of  the  marriage  of  Rupert 
^^^^'  Hayne  Chawner  and  Judith  Hide),  «  all  of  whom  have 
attained  their  respective  ages  of  twenty  one  years,**  it  is 
stipulated  that  such  children,  or  the  assigns  or  trustees 
of  such  of  them  who  have  aliened  or  settled  their  estates 
and  interests,  shall,  if  required,  join  in  the  conveyance 
to  the  purchasers/'  The  question  is,  what  is  meant  by 
that  stipulation.  The  defendants  contend  that  it  is 
enough  if  the  trustees,  without  having  the  complete 
power,  agree  to  execute  the  conveyance*  But  I  think 
the  meaning  must  be  that  they  shall  join,  and  have 
power  to  join  effectually :  not  that  they  shall  so  join  as 
to  commit  a  breach  of  trust.  They  have  no  power  on 
behalf  of  the  children  of  Elizabeth  and  Mary;  and 
therefore  they  cannot  join  in  the  sense  of  the  condition : 
and  I  think  that  is  an  objection  which  the  plaintiff  is 
entitled  to  take.  As  to  the  time  at  which  the  objection 
was  taken:  I  think  the  letter  of  March  1st,  and  the 
opinion,  taken  together,  raised  it  sufficiently,  and,  there- 
fore, that  it  was  in  time. 

Pattbson  J.  The  argument  I  have  heard  confirms 
the  opinion  I  entertainied  at  the  trial.  The  trustees 
under  Mrs.  Chavmer*8  settlement  were  entitled  to  sell 
the  property  and  divide  the  proceeds,  at  her  death ;  and 
they  could,  then,  have  made  a  good  title :  but,  choosing 
to  sell  in  her  lifetime,  they  make  known  that  feet  by  the 
conditions  of  sale.  They  could  not  but  know  how  the 
estate  stood  when  they  published  the  conditions.  By 
them  they  disclosed  that  there  were  children  of  the 
marriage  of  Judith  and  Rupert  Hayne  Chawner,  but  not 
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! the  2d  of  Marchf  and  that  the  only  objection  taken  by  the 

MosLEY  gpecified  time  was  that  from  which  the  purchaser  was 
Hide.  precluded,  namely,  that  Mr&  Chaumer  was  living.  But 
that  is  not  so.  In  truth  the  point  taken  is  hardly  an 
objection  to  the  title,  but  rather  an  insisting  on  per- 
formance of  the  condition,  namely  that  the  children,  or 
the  assigns  or  trustees  of  those  who  had  aliened  or  set- 
tled, should  join  in  the  conveyance.  The  clause  must 
have  been  intended  to  obviate  that  defect  of  title  which 
was  evident,  and  must  be  taken  to  have  implied  that  the 
assigns  or  trustees  were  in  a  capacity  to  join. 

Rule  discharged. 


RND    OF    EASTER    TERM. 
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Foiumt  xvif.       The  cause  was  tried  before  Lord  Campbell  C  J.  at 

1851 
L__  the  sittings  in  London  after  Michaelmas  term,  1860. 

SiEVEWBioBT  ipjjg  pleadings,  the  manner  in  which  they  were  amended, 
Abchibald.    and  jjjg  points  reserved,  arc  fully  stated  in  the  judgment 
•mended,  wou^^  ^^  Campbell  C.  J.  (a). 

contonlct  uTto        WaUon^  in  the  ensuing  term,  obtained  a  rule  Nisi  to 
delWer  Seouh    enter  a  verdict  for  the  defendant  pursuant  to  the  leave 

iron ;  and  toe  *■ 

jury  foinul        reserved. 

that  the  de- 
fendant bad 
ratified  the 
contract  con.         Bovill,  in  Easier  term  (b\  shewed  cause;  and  Watson 

bought  note.  B^d  Howkms  were  heard  in  support  of  the  rule.     The 

plaintiff.  ^^  alignments  used  and  cases  cited  will  appear  sufficiently 

e'Sje^alrnil^t  by  the  judgments. 

^""^itYrS"* '  Cur.  adv.  vult 

Lord  Qxmp- 
beaCJ.Md 

PdttetoH  and         In  this  term  (June  17th),  the  (/ourt  being  divided  in 

that  the  vari.     opmion,  the  learned  Judges  delivered  separate  judg- 

ance  between 

the  bought  and  mcntS. 

sold  notes  wu 

material;  and 

no  sufficient  **  Erle  J.     In  this  case  it  appeared,  by  the  evidence  of 

ST^JU^r  ^^®  broker  at  the  trial,  that  he  agreed  with  the  defend- 

g^»^yhe  ant   to  sell   to  him  500   tons  of  Dunlop's  iron;   that 

Frauds  29  c.  Dunhp^s  iron  was  Scotch ;  that  he  delivered  to  the  de- 

2.C.  3.#.  17.  ^ 

Held,  also,  fendant  a  bought  note,  in  which  the  thing  bought  was 
no  evidence,  on  named  Scotch  iron,  and  to  the  plaintiff  a  sold  note,  in 
amid  acf,  of^  which  the  thing  sold  was  named  Dunlop^s  iron :  and  it 
o/tbeTOntract.  ^"^ber  appeared  that  the  defendant  had  repeatedly 
senUiiff  upon*  ^"^^'^  ^bc  existence  of  some  contract  by  requesting 
both  points.      the  plaintiff  to  release  him  therefrom  upon  terms. 

The  plaintiff  had  declared  for  not  accepting  Dunlop'a 

(a)  Post,  p.  120. 

{h)  April  16th.    Before  Lord  Campbell  C.  J.,  I\at€90ih  ffightman  and 
B^rh  Js. 
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Foimme  xvii   Wlitthar  bought  and  sold  notes,  withoat  other  evidence 
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of  intention,  are  by  presumption  of  law  a  contract  in 


SiEVEWRioHT  ^ting?  I  think  they  are  not.  If  bought  and  sold 
Abchibald.  notes  which  agree  are  delivered,  and  accepted  without 
Erk  J.  objection,  such  acceptance  without  objection  is  evidence 
for  the  jury  of  mutual  assent  to  the  terms  of  the  notes: 
but  the  assent  is  to  be  inferred  by  the  jury  from  their 
acceptance  of  the  notes  without  objection,  not  from  the 
signature  to  the  writing,  which  would  be  the  proof  if 
they  constituted  a  contract  in  writing.  This  seems  to 
me  to  be  the  effect  of  the  evidence  of  mercantile  usage 
relating  to  bought  and  sold  notes,  given  in  Hawe$  v. 
Forster  (a)  mentioned  below ;  and  this  is  the  ground  on 
which  the  verdict  in  that  case  is  to  be  sustained,  accord- 
ing to  the  opinion  of  Parke  '&.  expressed  in  Thcmten  v. 
Charles  (&).  The  form  of  the  instruments  is  strong  to 
shew  that  they  are  not  intended  to  constitute  a  contract 
in  writing,  but  to  give  information  from  the  agent  to 
the  principal  of  that  which  has  been  done  on  his  behalf: 
the  buyer  is  informed  of  his  purchase,  the  seller  of  his 
sale;  and  experience  shews  that  they  are  varied  as 
mercantile  convenience  may  dictate.  Both  may  be 
sent,  or  one,  or  neither;  they  may  both  be  signed  by 
the  broker,  or  one  by  him,  and  the  other  by  the  par^; 
the  names  of  both  contractors  may  be  mentioned,  or 
one  may  be  named  and  the  other  described ;  they  may 
be  sent  at  the  time  of  tlie  contract,  or  after,  or  one  at 
an  interval  after  the  other.  No  person,  acquainted  with 
legal  consequences,  would  intend  to  make  a  written 
contract  depend  on  separate  instruments,  sent  at  separate 
times,  in  various  forms,  neither  party  having  seen  both 
instruments :  such  a  process  is  contrary  to  the  nature  of 

(a)  I  Moo.  ^  Rob.  368.  37X  (6)  9  M.  ^  W.  802. 
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Volume  XV IL  point.     In    Thornton  t.  Kempster  (a)  the  bought  and 
1       sold   notes   could    not   be   reconcUed,    and   no    other 


&BVEWBIOHT  evidence  appears  to  have  been  offered  of  the  contract, 
Archibald,  and  the  plamtiff  did  not  adopt  the  note  delivered 
ErkJ.  ^  ^^  defendant;  and  he  was  nonsuited.  As  the 
case  stands  in  the  reports,  there  was  no  evidence  of 
mutual  assent  to  the  contract  alleged  by  the  plaintiff. 
The  point  was  not  raised  whether  other  evidence  of  the 
contract  was  admissible.  In  Cumming  v.  Roebuck  {h) 
the  statement  is,  that  the  bought  and  sold  notes  varied; 
and  Gibhs  C.  J.  is  reported  to  have  ruled  that,  if  the 
broker  delivers  a  different  note  of  the  contract  to  each 
party  contracting,  there  is  no  valid  contract;  and  he 
nonsuited  the  plaintiff.  In  this  case  also  it  does  not 
appear  that  any  other  evidence  of  the  contract,  besides 
the  notes,  was  offered ;  and  if  not,  this  ruling  is  in  the 
same  way  irrelevant  to  the  present  question.  The 
learned  Judge  is  reported  to  have  added  that  a  case, 
which  states  the  entry  in  the  broker's  book  to  be  the 
original  contract,  has  been  since  contradicted.  The 
facts  in  relation  to  which  this  opinion  was  expressed  are 
not  given  :  if  it  was  intended  to  be  unqualified  there  is 
authority  and  principle  against  it.  In  Heyman  v.  Neale(c) 
an  entry  was  made  in  the  broker's  book,  and  bought  and 
sold  notes  were  delivered,  and  the  defendant  returned 
the  bought  note,  and  contended  that  there  was  no  con- 
tract till  the  note  delivered  was  assented  to.  Lonl 
EUenborough  held  that  neither  party  could  recede  from 
a  contract  afler  it  was  entered  in  the  book,  that  the 
bought  and  sold  note  is  not  sent  on  approbation  nor  does 
it  constitute  the  contract,  it  is  only  a  copy  of  the  entry, 

(a)  5  Taunt.  786.  (6>  Holt  N.  P.  C.  172. 

(c)  2  Otmp,  337. 
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Vohane  xvu.  the  case,  so  as  to  nonsuit  the  plaintifis  thereon^  but  the 
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trial  proceeded,  and  the  plaintifis  were  nonsuited  on 


SiEFEWBioHT  auother  ground ;  and  therefore  there  was  no  opportunity 
Archibald,  jq  review  the  ruling  in  banc :  and  both  the  last  cases  are 
BrU  J.  expressed  as  if  a  contract  in  writing  was  necessary  for  a 
contract  of  sale  of  chattels.  In  Hatoes  v.  Forster  (a)  the 
contract,  as  stated  in  the  bought  and  sold  notes,  varied 
bom  the  contract  as  stated  in  the  broker's  book.  On  the 
first  trial  the  plaintifis'  note  only  was  in  evidence  and  the 
broker's  book  was  excluded.  On  the  second  trial,  the 
plaintifis  relied  on  both  the  notes,  with  the  evidence  of 
some  merchants  stating  that  they  always  looked  to  the 
bought  and  sold  notes  as  the  contract,  and  that,  if  the 
note  was  not  consonant  to  their  direction  to  the  broker, 
they  returned  it ;  the  defendants  relied  on  the  entry  in 
the  broker's  book:  the  jury  were  directed  to  find  for 
the  plaintifis  if  the  bought  and  sold  notes  in  their  opinion 
constituted  the  contract ;  and  they  found  for  the  plaintifis. 
This  case  ought  not  to  be  taken  to  establish  the  general 
proposition  of  law,  that  the  notes  in  all  cases  constitute 
the  contract  The  verdict  may  well  be  supported  upon 
the  facts  of  the  case,  as  the  acceptance  of  the  notes 
without  objection  was  evidence  for  the  jury  of  mutual 
assent  to  a  contract  upon  the  terms  expressed  in  those 
writings,  which  agreed.  This  view  is  explained  by 
Parke  B.  in  Thornton  v.  Charles  (6),  where  he  says, 
speaking  of  Hawes  v.  Forster  (a) :  "  The  jury  found  that 
the  bought  and  sold  notes  were  evidence  of  the  contract, 
but  on  the  ground  that  those  documents,  having  been 
delivered  to  each  of  the  parties  after  signing  the  entry 
in  the  book,  constituted  evidence  of  a  new   contract 

(a)  1  Af.  ^  R6b,  368.  (6)  9M,^W.  804.  807. 
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Fetmmt  xvii.   tion,  and  as  stated  in  the  defendant's  note.    The  broker 

I  or  I 

1__  who  made  the  contract  appears  to  have  so  understood 

SisvEWBioHT  it,  as  he  so  expressed  it  at  the  time;  the  defendant, 
Archibald.  ^Jth  whom  he  made  it,  probably  so  understood  it,  as 
ErU  J.  ^®  ^^P^  ^^  °^^  ^^  ^^^  f<^>™  without  objection,  and 
treated  for  a  compromise  on  the  assumption  that  he  was 
bound  thereby,  and  produced  it  at  the  trial  as  the  con- 
tract The  plaintiff  might  well  so  understand  it ;  for, 
as  Dunlop'a  iron  was  a  Scotch  iron,  the  article  which  he 
intended  to  deliver  was  the  article  which  the  defendant 
intended  to  buy.  There  is  no  evidence  that  Scotch  iron 
made  by  Dunlop  was  better  than  any  other  Scotch  iron : 
on  the  contrary,  it  is  probable  firom  the  conduct  of  the 
parties  that  the  mention  of  Dunhp's  name  was  an  im- 
material accident,  not  affecting  the  substance  of  Obe 
baigain.  As,  in  the  case  of  the  purchase  of  wheat  or 
other  article  of  usual  supply  by  its  known  denomination, 
if  the  dock  where  it  was  stored,  or  the  ship  in  which  it 
was  brought,  was  mentioned  in  one  note  and  omitted  in 
another,  the  omission  of  the  place  would  I  presume  be 
held  immaterial,  so  the  omission  of  the  manu&cturer  of 
Scotch  iron  in  the  defendant's  note  ought  to  be  held 
immaterial  if  the  subject  of  his  purchase  was  intended  to 
be  Scotch  iron ;  and  his  conduct  is  good  evidence  of  such 
intention.  If  the  evidence  was  that  the  defendant  had 
proposed  to  buy  Scotch  iron,  and  that  the  plaintiff  had 
proposed  to  sell  him  the  article  he  wanted,  namely  Duu' 
lop\  and  the  defendant  had  described  his  contract  to  be 
a  purchase  of  Scotch  iron  in  a  memorandum  made  at  the 
time,  the  jury  would  infer  that  Scotch  iron  was  of  the 
substance  of  the  contract.  The  evidence  now  in  the  case 
appears  to  me  to  warrant  the  same  conclusion.  If  the 
substance  of  the  contract  was  as  alleged  in  the  defendant's 


Erie  J. 
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v^tfume  xviL    contract  was  as  alleged  in  the  declaration,  and  expressed 

^^^^\        in  the  bought  note:  but,  if  not,  this  objection  would  not 

SiEVEWRiGHT   waiTaut  the  entry  of  a  verdict  for  the  defendant,  which 

Ar(!hibald.    is  the  present  rule ;  if  the  point  can  be  resorted  to  at 

all,  it  goes  to  a  new  trial  only.     For  these  reasons  my 

opinion  is  against  the  defendant  on  this  second  ground 

also :  and  I  think  his  rule  ought  to  be  discharged. 

Patteton  J.  Patteson  J.,  after  stating  that  it  was  unnecessary  to 
recapitulate  the  facts,  as  he  adopted  the  full  statement 
in  the  judgment  of  Lord  Campbell  C.  J.,  proceeded  as 
follows. 

The  Statute  of  Frauds  (a)  requires  that  some  note  or 
memorandum  in  writing  of  the  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or 
their  agents  thereunto  lawfully  authorized.  The  ques- 
tion is.  Whether  in  this  case  there  was  any  such  note  or 
memorandum  in  writing  signed  by  the  defendant  or  his 
agent?  If  there  was,  I  take  it  to  be  clearly  immaterial 
whether  there  was  any  such  note  or  memorandum 
signed  by  the  plaintiff  (see  Egerton  v.  Mathews  (ft), 
where  the  memorandum  was,  signed  by  the  defendants 
themselves,  not  by  a  broker  or  agent,  and  none  was 
signed  by  the  plaintiff,  yet  it  was  held  that  the  statute  was 
satisfied);  for  I  consider  that  the  memorandum  need  not 
be  the  contract  itself,  but  that  a  contract  may  be  made 
without  writing ;  and,  if  a  memorandum  in  writing  be 
afterwards  made,  embodying  that  contract,  and  be  signed 
by  one  of  the  parties  or  his  agent,  he  being  the  party  to 
be  charged  thereby,  the  statute  is  satisfied.  Still  it  is 
plain  that,  if  the  original  contract  was  itself  in  writing 
signed  by  both  parties,  that  would  be  the  binding  instru- 

(fl)  29  C.  2.  c.  3.  1.  17.  {h)  6  Eatt,  307. 
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Voittme  XFii,   randum  signed  iu  the  broker's  book ;  there  were  also 
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bought  and  sold  notes,  tallying  with  each  other,   but 


SiKVBWEiGHT  varying  from   the    book.      On   the    first   trial  of   that 
Archibald,    case,   Lord   Denman  held  that  the  bought  note,  pro- 
PmtMHi.     duced   by   the    buyer    (the   plaintiflF),    was    sufficient, 
and  was  the  proper  evidence  of  the  contract,  and  not 
the    book,   and   that   no    notice   to   produce   the  sold 
note  need  be  given  to  the  defendant.     The  Court,  on 
motion,  granted  a  new  trial,  holding  that  this  evidence 
was  not  the  proper  evidence  of  the    contract,   unless 
there    was   a  custom    of   trade    in  London    that    the 
bought   and   sold  notes,  and  not  the   signed  broker's 
book,   were,  the   contract,   and   considering   that  such 
custom  had  not  been  sufficiently  inquired  into.     The 
case    is    so   explained    by   Parke  B.   in    Thornton  v. 
Charles  {a\  Viudi  again  in  Pitts  v.  Beckett  {b);  and  my 
own  note  of  the  case  (I  having  been  a  member  of  the 
Court  which  granted  the  new  trial  {c))  is  in  entire  con- 
formity with  that  explanation.     On  the  new  trial,  the 
jury  found  the  custom  that  the  bought  and  sold  notes 
constituted  the  contract  and  not  the  broker's  book:  a 
bill   of  exceptions  was   tendered  ;    but   the  defendant 
did   not  persist,  and  submitted   to  the   verdict.     Pos- 
sibly, if  he   had,  it   might   have   been   held   that   the 
bought  and    sold  notes,   acquiesced   in,  constituted  a 
new  contract ;   but  that   they   could   ever  be   treated 
under  such  circumstances  as  the  original  contract  seems 
to  me  impossible. 

(a)  9  Af.  ^  W.B02,  (b)  13  M. ^  fT, 743. 746. 

(c)  The  esse  was  argued,  before  Denman  C.  J.,  Littkdalt,  Parkt  and 
PatUion  Ji  ,  on  May  30th  and  June  3rd,  1833,  by  Sir  Jamtt  Searklt, 
D.  Pollock  and  R.  Gumey,  for  the  plaintifis,  and  Sir  John  CampbeO,  Solicitor 
General,  and  Blaekbume,  for  the  defendants.  Denman  C  J.  delireied 
judgment  on  June  1 2th.  No  decision  having  been  pronounced  on  the 
question  of  law,  the  case  was  not  reported. 


XIV.    VICTORIA. 
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Si  EVE  WRIGHT 
V. 

Aechibalj>. 


Pkttt€§am  J. 


However,  in  the  present  case,  there  was  no  signed   Queen^M  ihnch, 
memorandum  in  the  broker's  book :  therefore  the  bought  ^  ' 

and  sold  notes  together,  or  one  of  them  separately,  must 
be  the  memorandum  in  writing  signed  by  the  defendant's 
agent,  or  there  is  none  at  all,  and  the  statute  will  not 
be  satisfied. 

If  the  bought  and  sold  notes  together  be  the  memo- 
nmdum,  and  they  differ  materially,  it  is  plain  that  there 
is  no  memorandum :  the  Court  cannot  possibly  say,  nor 
can  a  jury  say,  which  of  them  is  to  prevail  over  the 
other;  read  together  they  are  inconsistent,  assuming 
the  variance  between  them  to  be  material :  and,  if  one 
prevails  over  the  other,  that  one  will  be  the  memorandum, 
and  not  the  two  together. 

If,  on  the  other  hand,  one  only  of  these  notes  is  to  be 
considered  as  the  memorandum  in  writing  signed  by  the 
defiendant's  agent  and  binding  the  defendant,  which  of 
them  is  to  be  so  considered,  the  bought  note  delivered 
to  the  defendant  himself,  or  the  sold  note  delivered  to 
the  plaintiff?  I  have  already  stated  that  I  cannot  think 
that  either  of  them  by  itself  can  be  so  treated.  In  no 
one  of  the  cases  has  the  Court,  or  a  Judge  at  Nisi  prius, 
held  that  it  could :  all  that  Lord  Denman  held  in  Hawes 
V.  FoTster  (a),  on  the  first  trial,  was  that  proof  of  one  was 
sufficient  without  notice  to  produce  the  other,  thereby 
holding  only  that  the  other  must  be  taken  to  correspond 
with  that  produced,  until  the  opposite  party  produced 
the  other  and  shewed  the  variance.  But  on  the  second 
trial  notice  to  produce  the  other  was  given,  and  it  was 
produced,  and  the  two  corresponded.  In  Goom  v. 
Afidlo{h)  there  was  no  variance  at  all;  and  the  only 
qocation   was   whether,  as  there  was  an  unsigned  me- 


*)  1  M.  4-  Rob.  368. 


(h)  6  B,ifC.  117. 
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FoiwmtXFii.   iDorandum  in  the  broker's  book,  the  bought  and  sold 
1 0ff  1 

'       notes  could  be  treated  as  a  memorandum ;  and  the  Court 

SiBVEWRiGHT  hcld  that  they  couW.  All  three  corresponded  in  that  case- 
Abchibald.        If  this  were  res  int^a,  I  am  strongly  disposed  to  say 
p^^gfg^^  J     that  I  should  hold  the  bought  and  sold  notes  together  not 
to  be  a  memorandum  to  satisfy  the  Statute  of  Frauds ; 
but  I  consider  that  point  to  be  too  well  settled  to  admit 
of  discussion ;  yet  there  is  no  case  in  which  they  have 
varied,  in  which  the  Court  has  upheld  the  contract; 
plainly  shewing  that  the  two  together  have  been  consi- 
dered to  be  the  memorandum  binding  both  parties :  the 
reason  of  which  is  to  my  mind,  I  confess,  quite  unsatis- 
factory ;  but  I  yield  to  authority. 

I  do  not  go  through  and  examine  all  the  cases  on 
this  subject:  they  are  collected  in  the  last  edition  of 
Smith's  Mercantile  Law  by  Mr.  Dawdenoell ;  and  they 
shew  that  it  has  invariably  been  held  that,  where  the 
bought  and  sold  notes  are  resorted  to  as  the  contract, 
or  as  the  memorandum  of  the  contract,  and  they  vary 
in  any  material  point,  there  is  no  writing  to  satisfy  the 
statute. 

It  seems  to  me,  therefore,  that  the  only  question  to  be 
determined  in  this  case  is,  Do  the  bought  and  sold  notes 
differ  in  any  material  point  ?  Now  the  one  is  ^^  Jhmkp^s 
Scotch  iron,**  the  other  *^  Scotch  iron"  generally:  the  one 
would  be  complied  with  by  delivery  of  Scotch  iron  of 
any  person's  manufacture,  possibly  greatly  inferior  to 
that  of  Messrs.  Dvnlop :  the  other  ties  the  parties  down 
to  Dunlap^8 ;  possibly  again  that  may  be  inferior  to  some 
other  Scotch  iron.  How  is  it  possible  to  read  the  two 
notes  together,  and  say  that  they  mean  the  same  thing, 
or  to  say  that,  if  you  incorporate  the  one  note  with  the 
other,  that  which  specifies  Dunlop's  iron  will  not  imme- 
diately prevail  over  that  which  does  not?     I  cannot  but 


120  Q.   B.   TRINITY  TERM. 

Volume  XV ji,   regarding  the  Statute  of  Frauds,  without  overturning 
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decided  cases,  and  without  danger  of  introducing  un- 
SiKVEWRiGHT  ccrtaiutj  and  confusion  into  the  rules  for  enforcing 
AacuiBALo.    mercantile  contracts  of  buying  and  selling. 

^^rd  The  plaintiff  in  bis  declaration  set  out  the  following 

<^''V^<^'^'  written  document,  stated  to  be  a  "sold  note"  of  cer- 
tain goods  agreed  to  be  purchased  from  him  by  the 
defendant. 

«  26  Lombard  Street^  London,  February  26th,  1849. 

"Sold  Charks  Dickson  Archibald  Esq.,  48  Upper 
Harley  Street,  for  Messrs.  Sievewrighty  Watson  ff  Co., 
Glasgow,  500  tons  Messrs.  Dunlop,  Wilson  §•  Co's.  pig 
iron,  3-5ths  No.  1  and  2-5ths  No.  3,  at  52  shillings  per 
ton,  free  on  board  at  Troon,  payment  cash  within  one 
month  from  this  date  against  orders  of  delivery."  This 
professed  to  be  signed  by  "  Wm.  Richardson,  broker." 

The  declaration  in  the  usual  form  averred  that  the 
iron  was  duly  tendered  to  the  defendant,  but  that  he 
refused  to  accept  or  to  pay  for  it.  The  only  material 
plea  was  Non  assumpsit.  William  Miller,  being  called  as 
a  witness,  swore  as  follows.  "I  am  a  metal  broker  in  the 
City :  plaintiff  carries  on  business  at  Glasgow  under  the 
firm  of  Sievewright,  Watson  ff  Co,  I  received  instruc- 
tions from  him  to  sell  500  tons  of  Dunlop,  Wilson  jr 
Co's.  pig  iron.  I  sold  it  to  the  defendant  I  saw  the 
defendant  in  London  ;  he  gave  me  a  verbal  authority  to 
make  the  purchase  for  him.  I  agreed  with  him  that  he 
was  to  be  the  purchaser  of  500  tons  of  Dunlop,  Wilson 
Sf  Go's,  iron.  The  name  of  Sievewright,  Watson  jr 
Co.  was  mentioned  as  the  sellers.  On  the  26th  of 
February  I  wrote  a  contract  and  sent  it  to  the  defendant 
in  a  letter. **    (The  bought  note   being  called  for,  it  was 
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produced  by  the  defendant ;  and  it  corresponded  with  Qmch'i  Benck. 

the  Bold  note  aet  oat  in  the  declaration,  except  that, ' 

instead  of  "500  tons  Messrs.  Dunlap,  Wilson  ^  Go's.   8'ev«^iiioht 
pig  iron,**  it  stated   « 500   tons  of  Scotch  pig  iron."    AacHiiALD. 
The  bought   note   being  read,  the  witness  continued)         i^^,^ 
"This  was  inclosed  m  a  letter  of  26th  February y  and  ^^»"VW/C.  J, 
lent  to  the  defendant  in  Upper  Harley  Street     I  sent 
to  the  plaintiff  the  same  day  a  sold  note"  (a  copy  of 
it  was  admitted  and  read  as  set  out  in  the  declaration). 
*•  Dunlap,   fVUson  ff  Co.  are  manufacturers  of  iron  in 
Seoiland  ;  and  their  iron  is  Scotch  iron." 

The  defendant's  counsel  insisted  that  there  was  do 
binding  contract  between  the  parties,  there  being  a 
material  variance  between  the  bought  and  sold  notes  ; 
fin*,  according  to  the  bought  note,  the  seller  would 
perform  his  obligation  by  tendering  500  tons  of  pig  iron 
made  by  any  manufacturer  in  any  part  of  Scotland^ 
whereas  by  the  sold  note  the  buyer  might  demand  500 
tons  of  pig  iron  made  by  Dunlop,  Wibon  Sf  Co. ;  which 
might  be  of  a  peculiarly  good  quality  and  of  superior 
reputation  in  the  market.  I  intimated  an  opinion  that 
the  variance  was  material,  and  that,  as  there  was  no 
entry  in  the  broker's  book  signed  by  him,  and  the 
plaintiff  had  proposed  to  prove  the  contract  by  the 
booght  and  sold  notes,  the  variance  was  fatal.  The 
plaintiff  8  counsel  then  said  that  he  had  clear  evidence 
to  prove  that  the  defendant  had  subsequently  ratified 
the  contract ;  and,  objection  being  made  that  he  could 
not  have  ratified  the  contract  as  set  out  in  the  declara- 
tion, I  permitted  the  declaration  to  be  amended  according 
to  the  terms  of  the  bought  note. 
Milkr,  the  broker,  beiug  recalled,  after  stating  that  he 
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foiume  xvn,   had  the  delivery  orders  for  the  500  tons  of  iron  ready  to 

1^  be  handed  over  to  the  defendant  on  the  26th  of  March, 

SiEVEWEiGHT  gaij.  «« J  g^w  the  defendant  about  the  end  of  March.  On 
Archiealh.  ^g  4^1j  Qf  jprii  ^g  agreed  that  I  should  propose  to  the 
I^rd  plaintiff  to  take  a  bill  at  four  months,  and  the  delivery 
CkmpbtU  C.  J.  Qf^pj-g  ^  {jg  lodged  as  a  security  at  the  Union  Bank. 
The  price  of  iron  had  then  fallen  5s.  a  ton.  Before  the 
29th  of  March,  the  defendant  had  given  me  unlimited 
authority  to  get  the  transaction  settled  as  I  thought  fit** 
There  were  read  a  letter  from  the  defendant  to 
Richardson  of  5th  April,  saying :  '*  You  must  manage 
the  iron  speculation  as  you  think  fit  f  a  letter  written 
by  Richardson  to  the  plaintiff,  saying  that  "  Mr.  Archi- 
bald  agreed  to  give  a  bill  at  four  months ;"  the  plaintiff's 
answer  refusing  to  take  a  bill  at  four  months,  but  offering 
to  take  one  at  three  months;  another  letter  written 
about  the  same  time  by  the  defendant  to  Richardson, 
saying:  ^'I  hope  you  will  conduct  it  to  a  successful 
issue;"  and  further  letters  between  the  parties,  con- 
tinuing the  negociation  till  27th  October  1849,  when 
the  defendant  denied  his  liability.  I  lefl  the  question 
to  the  jury.  Whether  the  defendant  had  ratified  the 
contract  sent  to  him,  contained  in  the  bought  note? 
The  jury  found  that  he  had;  whereupon  a  verdict  was 
entered  for  the  plaintiff  for  125/.  damages,  with  liberty 
for  the  defendant  to  move  to  enter  the  verdict  for  him 
if  the  Court  should  be  of  opinion  that  there  was  not 
evidence  to  prov^  the  declaration  as  amended. 

Having  heard  the  rule  obtained  for  this  purpose  learn- 
edly argued,  I  do  not  think  that  there  was  any  sufficient 
evidence  of  ratification.  Nothing  having  such  a  tendency 
was  done  by  the  defendant  before  the  26th  of  March,  the 
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Volume  XVII.  Sent  it  to  the  defendant     I  sent  a  sold  note  the  same 
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L_  day  to  the  plaintiflF.*'     Again,  the  memorandum,  under 

SiEVBWRioHT  ^^^^  jy^jj  section  of  the  Statute  of  Frauds,  must  be  signed 

Archibald,    by  ^i^g  p^^^ty  to  be  charged,  or  his  agent     But,  assuming 

Xxwd         ^b&(  the  parol  agreement  was  the  contract,  and  that, 

•      when  Miller  wrote  the  bought  note,  it  was  only  to  tell 

his  principal  what  he  had  done,  there  is  a  difficulty  in 

saying  that,  being  functus  officio  as  far  as  making  the 

bargain  was  concerned,  he  had  any  authority  to  sign  the 

memorandum  as  the  defendant's  agent,  and  thereby  to 

charge  him.     But,  if  he  had,  can  this  be  said  to  be  a 

true   memorandum  of  the   agreement?     We  are  here 

again  met  by  the  objection  of  the  variance^  which  is  as 

strong  between  the   parol  agreement   and   the  bought 

note  as  between  the  bought  note   and  the  sold  note. 

If  the  bought  note  can  be  considered  a  memorandum  of 

the  parol  agreement,  so  may  the  sold  note ;  and  which 

of  them  b  to  prevail  ?  It  seems  to  me,  therefore,  that  we 

get  back  to  the  same  point  at  which  we  were  when  the 

variance  was   first  objected,   and   the   declaration  was 

amended.     I   by  no   means  say  that  where  there  are 

bought  and  sold  notes  they  must  necessarily  be  the  only 

evidence  of  the  contract :  circumstances  may  be  imagined 

in  which  they  might  be  used  as  a  memorandum  of  a 

parol  agreement     Where  there  has  been  an  entry  of 

the  contract  by  the  broker  in  his  book  signed  by  him, 

I  should  hold  without  hesitation,  notwithstanding  some 

dicta,   and  a  supposed  ruling  of  Lord    Tenterden  in 

Thornton  v.  Meux  (a)  to  the  contrary,  that  this  entry  is 

the  binding  contract  between  the  parties,  and  that  a 

(a)  M.  4*  M.  43. 
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nuBtake  made  by  him,  when  sendioff  them  a  copy  of  it   Qiimm**  Bench. 

1851 
in  the  shape  of  a  bought  or  sold  note,  would  not  affect 1_ 

its  validity.     Being  authorized  by  the  one  to  sell,  and   Sieveweight 
the  other  to  buy,  in  the  terms  of  the  contract,  when  he    Archibald. 
has   reduced    it  into   writing  and   signed  it  as  their         Lord 
common  agent,  it  binds  them  both,  according  to  the  ^^""vWi   .   . 
Statute  of  Frauds,  as  if  both  had  signed  it  with  their 
own  hands;   the  duty  of  the  broker  requires  him  to  do 
•0 ;  and,  till  recent  times,  this  duty  was  scrupulously 
performed  by  eveiy  broker.     What  are  called  the  bought 
and  sold  notes  were  sent  by  him  to  his  principals  by 
way  of  information  that  he  had  acted  upon  their  in- 
structions, but  not  as  the  actual  contract  which  was  to 
be  binding  upon   them.      This  clearly  appears  from 
the    practice    still    followed    of    sending    the    bought 
note  to   the  buyer,  and   the  sold   note  to  the  seller; 
whereas,  if  these  notes  had  been  meant  to  constitute 
the  contract,  the  bought  note  would  be  put  into  the 
hands  of  the  seller,  and  the  sold  note  into  the  hands 
of  the  buyer,  that  each  might  have  the  engagement  of 
the  other  party  and  not  his  own.     But  the  broker,  to 
save  himself  trouble,  now  omits  to  enter  and  sign  any 
contract  in  his  book,  and  still  sends  the  bought  and  sold 
notes  as  before.     If  these  agree,  they  are  held  to  consti- 
tute a  binding  contract;  if  there  beany  material  variance 
between  them,  they  are  both  nullities,  and  there  is  no 
binding  contract     This  last  proposition,  though  com- 
bated by    the   plaintiff  s  counsel,  has  been  laid  down 
and  acted  upon  in  such  a  long  series  of  cases  that  I 
could  not  venture  to  contravene  it,  if  I  did  not  assent  to 
it;  but,  where    there   is  no  evidence  of  the  contract 
unless  by  the  bought  and  sold  notes  sent  by  the  broker 
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Fohm*  XVII.  to  the  parties,  I  do  not  see  how  there  can  be  a  binding 

'        contract  unless  they  substantially  agree ;  for  contracting 

SiBVBWRioHT    pmfties  must  consent  to  the  same  terms;  and  where 
Abchibau).    th^  terms  in  the  two  notes  diflfer  there  can  be  no  reason 
Lof^         why  faith  should  be  given  tp  the  one  more  than  the 
"■"vWrc.J.   Q^gr.      This  is  certainly  a  most  inconvenient   mode 
of  carrying  on  commercial  transactions;  from  the  care- 
lessness of  brokers  and  their  clerks  mistakes  not  unfre- 
quently    arise,   of   which    unconscientious    men    take 
advantage;  and  no  buyer  or  seller  can  be  safe  unless 
he  sees  the  sold  or  bought  note  as  well  as  his  own ;  a 
precaution  which  the  course  of  business  does  not  permit 
to  be  taken.     But  these  inconveniences  can   only  be 
remedied  by  the  Legislature  enforcing  upon  the  broker 
the  faithful  performance  of  his  duty  in  entering  and 
signing  the  contract  in  his  book. 

In  the  present  case,  there  being  a  material  variance 
between  the  bought  and  sold  note,  they  do  not  con- 
stitute a  binding  contract;  there  is  no  entry  in  the 
broker's  book  signed  by  him ;  and,  if  there  were  a  parol 
agreement,  there  being  no  sufficient  memorandum  of  it 
in  writing,  nor  any  part  acceptance  or  part  payment, 
the  Statute  of  Frauds  has  not  been  complied  with ;  and 
I  agree  with  my  brother  Fatteson  in  thinking  that  the 
defendant  is  entitled  to  the  verdict 

My  brother  H^htman,  who  heard  the  argument,  but 
is  now  engaged  elsewhere  in  the  discharge  of  a  public 
duty,  has  authorized  me  to  say  that  he  has  read  this 
judgment  and  that  he  entirely  concurs  in  it.  But,  the 
Court  being  divided,  instead  of  making  the  rule  absolute 
to  enter  the  verdict  for  the  defendant,  we  think  that  a 
nonsuit  should  be  entered,  so  that  the  plaintiff  may 
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Volume  XV u.  forth,  describing  the  required  make,  weight  and  compo-  * 
sition  of  the  chairs,  and  that  "  the  quantity  of  chairs 
required  was  to  be  900  tons  of  joint  and  3000  tons  of 
&c  ^Rafltay  i^^^rm^diate  chairs,  and  which  were  to  be  delivered  at 
Companj  guch  places  and  in  such  proportions  as  hereinafter 
described;  to  wit  to  be  delivered  out  of  barges  and 
placed  upon  a  wharf  at  Radcliffe  upon  Trent''  &c,  (other 
places  of  delivery  for  various  quantities  were  then 
stated);  "in  the  month  o{ February y  a.d.  1847,  60  tons 
at  the  Grantham  Canal  Wharf*  &c.  (naming  quantities 
and  places  {a)  ),  "  in  the  month  of  March  in  the  year 
aforesaid''  &c.:  the  specification,  as  recited,  then  went 
on  to  require  further  deliveries  at  places  and  in  quan- 
tities named,  in  Aprils  and  from  thence  monthly  till 
November y  1847,  inclusive,  and  again  from  January  to 
May^  1848,  inclusive.  The  tender  was  to  state  a  price 
per  ton ;  payments  to  be  made  by  the  directors  of 
the  Company  one  month  after  delivery,  on  produc- 
tion of  a  certificate  ft'om  the  person  appointed  by  the 
Company  to  receive  and  inspect  the  chairs  that  the 
contract  (for  the  portion)  had  been  duly  performed: 
the  engineer  to  "  have  full  power  to  alter  the  de- 
liveries in  any  way  or  proportion  to  the  different 
places  before  specified,  by  sending  information  to  the 
contractor  from  time  to  time  of  the  manner  in  which 
such  deliveries  were  to  be  made"  (i):  the  contractor  to 
be  paid  according  to  the  prices  set  forth  in  his  tender. 
The  declaration  then  averred  that  plain  tifis,  having 
notice  of  the  premises,  did  thereupon  afterwards,  viz.  on 

(ci)  The  quantities  were  to  be  firom  100  to  356  tons  in  the  whole,  per 
month :  places  of  deliTery,  Grantham  Canal  Wharf,  BoUegford  Wharf, 
BadeHffk  Wharf  High  Bridge  Wharf,  and  Boettm. 

(6;  These  words  were  taken  nearly  verbatim  from  the  specification. 
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daced  such  written  certificates  as  aforesaid  to  the 
defendants  in  respect  of  the  quantities  of  chairs  so 
delivered  as  aforesaid,  nevertheless  defendants  have  not 
paid  &c.>  and  a  large  sum,  viz.  12,100/1,  is  due  and 
unpaid  from  them  to  plaintiffs  for  and  in  respect  of 
the  said  chairs  so  delivered  &c. 

And  plaintiffs  further  say  that,  although  they  were 
always,  from  the  time  of  the  making  of  the  said  con- 
tract until  such  refusal  and  wrongful  discharge  by 
defendants  as  hereinafter  mentioned,  and  thence  hither- 
to, ready  and  willing  to  execute  and  perform  the  said 
proposal  according  to  the  conditions  and  stipulations  in 
that  behalf  aforesaid,  and  subject  to  the  said  specification, 
and  to  perform  and  frilfil  the  said  contract  in  all  things 
on  their  part  and  behalf  to  be  performed  and  fulfilled, 
whereof  &c.  (notice  to  defendants),  and  although  de- 
fendants, in  pursuance  and  part  performance  of  the  said 
contract  on  their  part,  have  accepted  and  received  of 
and  from  plaintifis  a  certain  quantity  of  the  said  chairs, 
to  wit  1787  tons  thereof,  and  although  the  time  so 
limited  and  appointed  for  the  execution  and  performance 
of  the  said  contract  by  plaintifis  as  aforesaid  hath  long 
since  elapsed,  nevertheless  defendants  afterwards,  to  wit 
during  the  time  so  limited  and  appointed  for  the  execu- 
tion and  performance  of  the  said  contract  by  plaintiffs 
as  aforesaid,  to  wit  the  3lst  January  1848,  wrongfully 
and  injuriously  and  wholly  refused,  and  have  thence 
hitherto  wholly  refused,  to  accept  or  receive  of  or  fix)m 
plaintiffs  the  residue  of  the  said  chairs  so  agreed  to  be 
supplied  to  and  received  by  defendants  as  aforesaid,  or 
any  part  thereof,  according  to  the  form  and  effect  of  the 
said  contract  or  otherwise  howsoever,  and  then  and 
have  thence  hitherto  wholly  and  wrongfully  prevented 
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discharged  the  plaintifis  from  supplying  the  said  residue, 
and  from  the  further  execution  and  performance  of  the 
said  contract  by  them  the  plaintiffs,  defendants  say  that 
they  did  not  during  the  said  last  mentioned  time  refuse 
to  accept  or  receive  the  said  residue,  nor  did  they  pre- 
vent or  discharge  the  plaintiffs  from  supplying  the  said 
residue  and  from  the  further  execution  and  performance 
of  the  said  contract  by  the  plaintiffs  in  manner  and  form 
&c.     Conclusion  to  the  country.     Issue  thereon. 

Replication  to  plea  1.  That  defendants  did  not  pay 
&C.,  nor  did  plaintiffs  accept  &c.,  in  manner  and  form 
&c.     Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Coleridge  J.,  at  the  Nottingham 
Spring  Assizes,  1851,  it  appeared  that  the  plaintiffs, 
after  the  agreement  declared  upon,  bought  premises, 
made  contracts  for  iron,  and,  at  considerable  expense, 
and  by  incurring  various  liabilites,  put  themselves  in  a 
situation  to  supply  the  3900  tons  of  iron  chairs.  The 
supply  was  begun:  but  in  September y  1847,  when  the 
plaintiffB'  bookkeeper,  Smithy  called  upon  the  Company's 
engineer  for  money,  the  engineer,  who  used  to  give 
directions  on  their  behalf  as  to  the  delivery  of  the  chairs, 
requested  that  the  plaintiffs  would  go  on  very  slowly 
with  the  supply,  as  he  did  not  know  how  to  do,  the 
calls  not  being  paid,  and  he  did  not  know  how  far  the 
line  would  be  carried  out.  Part  of  the  line  for  which 
the  chairs  had  been  ordered  (ending  at  Boston)  was 
ultimately  abandoned.  In  January ,  1848,  the  engineer 
stopped  the  supply  for  a  time,  saying  he  would  let  the 
plaintiffs  know  when  more  chairs  were  wanted.  The 
plaintiffs'  establishment  for  manufacturing  the  chairs  was 
kept  up  during  the  suspension,  which  continued  till 
August     Then  the  engineer  said  the  Company  could 
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Volume  XV I L    tiffs  in  the  declaration,  of  readiness  and  willingness  to 

! perform  their  contract,  was  not  borne  out,  inasmuch  as 

v!^^  the  plaintiffs  had  not  offered  to  deliver,  nor  had  ever 
it^^Railway  raade,  the  residue  of  the  chairs;  nor  was  it  proved  that 
Company,  ^.j^g  defendants  had  prevented  and  discharged  plaintift 
from  supplying  such  residue,  since  it  did  not  appear  that 
the  Company  had  impeded  the  delivery  by  any  active 
interference,  or  had  countermanded  it  under  their  seal 
or  by  any  authoritative  communication.  On  the  first  of 
these  points,  Coleridge  J.  said :  There  is  no  evidence  of 
any  refusal  to  accept ;  no  evidence  of  their  having  said, 
for  example,  "  We  insist  upon  your  completing  the  con- 
tract, and,  if  you  do  not,  we  shall  bring  an  action."  There 
is  no  offer  to  send  the  chairs,  and  no  refusal  to  accept ; 
nor  is  there  the  slightest  ground  for  believing  that  the 
plaintiffs  have  ever  made  these  chairs :  but  I  think  the 
law  is  not  so  unreasonable  as  to  compel  parties  to  be  at 
the  expense  of  making  these  chairs  if  those  who  con* 
tracted  to  purchase  have  in  truth  told  them  they  would  not 
accept  them ;  and  I  think  the  defendants  had  given  very 
effective  notice  that  they  were  not  to  be  made.  On 
the  second  point  his  Lordship  said,  after  reading  the 
material  statements  of  the  witnesses:  Upon  this  evi- 
dence you  are  to  say  whether  or  not  the  directors  refused 
to  accept  Why,  they  certainly  have  not  in  form ;  but 
do  they,  by  any  intervention  on  their  part,  cause  the 
plaintiffs  not  to  go  on  to  complete  the  delivery?  If 
you  think  that  they  did,  then  that  issue,  like  the  former, 
should  be  found  for  the  plaintiffs ;  but,  if  you  think  not, 
then  that  issue  should  be  found  for  the  defendants. 
With  respect  to  the  authority  of  the  engineer  to  suspend 
and  stop  the  work,  and  the  responsibility  of  the  Com- 
pany for  his  directions,  though  not  warranted  under 
their  seal,  the  learned  Judge  observed:  This  contract 
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vuume  XV IL  were  shewn  to  have  concurred  in  the  stopping  of  their 
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: work.      He  cited   West  v.   Blahetoay  {a\  PhiOpcUs   v. 

^°f^  Evans  (A)  and  Ripley  v.  McClure  (c).  And  he  con- 
&^  R^liwI?  tended  that  the  damages  were  excessive,  inasmuch  as 
^^**"P"y'  the  verdict  was  given  in  respect  of  all  the  chairs, 
whereas  some  had  been  undelivered  on  the  appointed 
days,  before  the  final  stoppage,  and  without  any  com- 
pulsion upon  the  plaintifis  not  to  deliver  them.  A  rule 
nisi  was  granted. 

Humfrey  and  WiUmore  now  shewed  cause  (rf).  The 
plaintifis  proved  that  they  were  ready  and  willing  to 
deliver  all  the  chairs,  if  the  defendants  had  not  prevented 
them.  There  could  be  no  obligation  to  tender  them» 
after  the  Company  had  said  that  they  would  not  be 
received.  The  defendants  will  be  obliged  to  contend 
that  their  contract  could  not  be  broken  but  by  an  order 
under  seal.  [Lord  Campbell  C.  J.  That  it  could  not 
be  altered  but  under  seal.  Patteson  J.  The  argument 
will  apply  only  to  the  discharging.]  The  plaintifis  bad 
no  means  of  obtaining  a  discharge  under  seal.  Dischaige 
of  the  plaintifis,  or  refusal  to  fulfil  their  own  contract, 
are,  for  the  present  purpose,  the  same  thing.  To  say 
that  a  seal  was  necessary  to  the  discharge  is  to  extend 
the  law  as  to  the  making  of  contracts  by  a  Company  to 
the  breaking  of  them,  and  to  require  a  formal  contract 
for  both.  But,  further,  the  averment  put  in  issue  here 
is  that  the  defendants  **  refiised  to  accept"  the  residue 
of  the  chairs,  and  *' prevented  and  discharged"  plaintifis 
from  supplying  them.     It  is  enough  if  the  refusal  and 

(a)  2  Man.  ^  G.  729.  (6)  5  M.  ^  W,  476. 

(e)  4  Bxck.  345.     See  Meattrtv.  Riplty,  in  Exch  Ch., 5 Exch,  140. 
{d)  Before  Lord  CompMl  C.  J.,  Aif^eMm,  Coleridgt  and  ErU  Jt. 
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Foiums  xvih    Company  (a)  is  an  authority  for  the  plaintifis  on  this 

I  Qff  I 

'___  point      As   to  damages,   the   learned  Judge   did   not 

dictate  to  the  jury  any  particular  mode  of  estimating 
them,  but  only  laid  down  as  matter  of  law  that 
the  plaintiffs  should  be  put  into  the  same  situation 
as  if  the  contract  had  been  fulfilled;  which  was 
correct 


CORT 

▼. 

Ambergate 

&c.  Railway 

CoBpaay. 


Macaulay  and  Deniton^  contra.  The  plaintifis,  in 
order  to  recover,  were  bound  to  prove  a  delivery  or 
something  equivalent;  the  equivalent  relied  upon  was 
a  discharge  or  prevention,  which  appear  to  have  been 
treated  at  the  trial  as  the  same  thing.  That  a  mere 
dispensation  by  parol  would  not  suffice  is  clear  firom 
West  V.  Blaheway  {b)i  and  the  only  modes  in  which 
the  plaintifis  could  exonerate  themselves  firom  the  con- 
dition precedent  were  either  a  competent  dispensation 
or  an  actual  prevention  by  the  covenantee.  '^Dis- 
charge," in  pleading,  is  taken  to  mean  a  discharge 
legally  operative;  that  is,  where  the  obligation  is  by 
deed,  a  discharge  by  deed ;  Brymer  v.  Thames  Haven 
Dock  Sf  Railway  Company  (c).  What  amounts  to  legal 
prevention  is  shewn  in  Com.  Dig.  Conditiouy  (L  6.).  "  So 
the  performance  of  a  condition  shall  be  excused  by  the 
obstruction  of  the  obligee :  as  if  a  condition  be  to  build 
an  house ;  and  he,  or  another  by  his  order,  hinders  his 
coming  upon  the  land."  Other  instances  are  then 
given ;  and  it  is  added :  **  But  it  ought  to  be  an  ob- 
struction which  disables  the  performance."  What  would 
or  would  not  amount  to  a  disability  appears  by  (M  5.) 
of  the  same  title.     [Lord  Campbell  C.  J.     The  examples 


(a)  5  Exch.  66. 


(b)  2  Mam.  ^  G,  729. 


(c)  2  ExcA.549. 
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V.  McGure  (a).  Lord  Campbell  C.  J.  According  to 
your  argument^  even  a  notice  under  the  common  seal  of 
the  Company  to  send  no  more  chairs  would  have  been 
insufficient.]  That  would  be  a  discharge^  not  a  pre- 
vention; and  the  proper  mode  of  doing  such  act  is 
pointed  out  by  The  Companies  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict  c.  16  (*>  In  Ripley  v. 
McClure  (a)  the  point  of  time  at  which  the  breach  of 
contract  took  effect  was  held  to  be  the  time  when  the 
ship  arrived  at  Belfast,  and  the  cargo  was  to  be  delivered 
and  accepted,  no  intermediate  act  remaining  to  be  done. 
A  previous  refusal,  unless  the  evidence  had  shewn  that 
it  continued  down  to  that  time,  would  have  been  unim- 
portant The  same  conclusion  may  be  drawn  from 
Fhillpotts  V.  Evans  (c).  [Lord  Campbell  C.  J.  Accord- 
ing to  your  view,  if  the  party  who  contracted  to  purchase 
were  to  say,  *'I  am  insolvent,  and  your  finishing  the 
article  will  be  of  no  use,"  the  vendor  could  not  recover 
unless  he  finished  and  tendered  it.  Erie  J.  Suppose 
the  contract  was  that  plaintiff  should  send  a  ship  to  a 
certain  port  for  a  cargo,  and  defendant  should  there  load 
one  on  board ;  but  defendant  wrote  word  that  he  could 
not  furnish  a  cargo :  must  the  ship  be  sent,  to  return 
empty?  Lord  Campbell  C.  J.  If  it  were  law,  it 
could  not  be  sense  (rf).]  In  Flanchi  v.  Colbum  (e)  the 
defendants  had  engaged  the  plaintiff  to  write  a  work  for 
publication,  but  abandoned  the  publication  when  the 
work  was  partly  completed ;  and  the  Court  of  Common 


(a)  4  Exeh,  345.  (fr)  See  sect.  92,  et  seq. 

(c)  6  Af.  ^  IT.  475. 

(d)  Cook  V.  Jtnn%ng$,  7  T.  R,  381,  was  here  oited;  but  Lord  Campbell 
C.J.  said  :  That  has  nothing  to  do  with  this  case. 

(e)  HBing.  14. 
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Volume  XVII.  MayoT  of  Ludlow  V.  Charlton  (a)  and  Paine  v.  Strand 
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Union  {b) ;    and  Ridley  v.  Plymouth  Grinding  Sf  Baking 
^^^^         Company  (c)  shews  how  strictly  the  Courts  will  examine 
Ambergate    the  authority  of  individuals  to  bind  a  joint  stock  corpo- 

&c.  Railway 

Company,  ration  instituted  for  the  purposes  of  a  special  Act  of 
Parliament.  [Lord  Campbell  C.  J.  It  appears  here 
that,  according  to  the  course  of  the  Company's  business, 
it  was  left  to  the  engineer  to  manage  the  affairs  in 
question;  and  that  iu  those  they  were  represented  by 
him.]  Cox  y.  Tlie  Midland  Counties  Railway  Com- 
pany (d)  is  another  authority  for  the  defendants  on  this 
point.  [Lord  Campbell  C.  J.  There  never  was  a  case 
reported  which  admitted  of  less  doubt] 

As  to  the  damages.  Until  the  first  actual  stoppage, 
in  January  1848,  the  plaintiffs  might  have  delivered  the 
chairs  on  the  days  specified ;  if  any  remained  on  hand 
by  reason  of  their  omission  to  do  so,  it  was  their  own 
fault :  and  damages  ought  not  to  have  been  awarded  to 
them  for  loss  of  profit  on  the  whole  amount  finally  unde- 
livered, but  only  on  that  which  they  were  prevented  by 
express  prohibition  firom  deUvering  on  the  stated  days. 
(They  also  contended  that,  on  the  amount  for  which 
damages  might  be  claimed  consistently  with  this  objec- 
tion, the  assessment  was  not  justified  by  the  evidence). 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.,  on  a  later  day  of  the  term 
{June  4th),  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  verdict  found  for  the 
plaintiffs  ought  not  to  be  disturbed.  As  to  the  supposed 
misdirection:  the  learned  Judge  at  the  trial  did  not 

(a)  6  Af.  4-  H^.  815.  (6)  8  Q.  B.  326. 

(e)  2  ExcK  711.  (<l)  3  Exek.  268. 
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Foiume  xvit.    they  had  broken  and  thenceforward  renounced  the  con- 

'        tract,  the  plaintiffs,  if  they  wished  to  have  any  redress, 

Co»T        ^ere  bound  to  buy  the  requisite  quantity  of  the  peculiar 

A^*g^ATB  sort  of  iron  suited  for  these  railway  chairs,  to  make  the 
Companjr.  whole  of  them  according  to  the  pattern,  with  the  name 
of  the  Company  upon  them,  and  to  bring  them  to  the 
appointed  places  of  delivery  and  tender  them  to  the 
defendants,  who,  from  insolvency,  had  abandoned  the 
completion  of  the  line  for  which  the  chairs  were  intended, 
desiring  that  no  more  chairs  might  be  made,  and  declar- 
ing, in  effect,  that  no  more  should  be  accepted  or  paid  for. 
We  are  of  opinion,  however,  that  the  jury  were  fully 
justified  upon  the  evidence  in  finding  that  the  plaintifib 
were  ready  and  willing  to  perform  the  contract,  although 
they  never  made  and  tendered  the  residue  of  the  chairs. 
In  common  sense  the  meaning  of  such  an  averment  of 
readiness  and  willingness  must  be  that  the  noncompletion 
of  the  contract  was  not  the  fault  of  the  plaintifis,  and 
that  they  were  disposed  and  able  to  complete  it  if  it  had 
not  been  renounced  by  the  defendants.  What  more 
can  reasonably  be  required  by  the  parties  for  whom 
the  goods  are  to  be  manufactured  ?  If,  having  accepted 
a  part,  they  are  unable  to  pay  for  the  residue,  and  have 
resolved  not  to  accept  them,  no  benefit  can  accrue  to 
them  from  a  useless  waste  of  materials  and  labour, 
9  which  might  possibly  enhance  the  amount  of  damages  to 

be  awarded  against  them. 

Upon  the  last  issue,  was  there  not  evidence  that 
the  defendants  refused  to  accept  the  residue  of  the 
chairs  ?  If  they  had  said,  **  Make  no  more  for  us, 
for  we  will  have  nothing  to  do  with  them,**  was  not 
that  refusing  to  accept  or  receive  them  according 
to  the  contract  ?     But  the  learned  counsel  for  the  de- 
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VoUmexriL   of  the  residue  of  the  chairs  not  beioe  delivered,  and  of 
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. *        the  contract  not  being  further  executed  or  performed. 

ORT        Taking   the    language    employed    in   its   natural   and 
fta^Rautv   '^^'^^l^'c  sense,  there  was  abundant  evidence  to  sup- 
Comptny.     p^^t  the  finding  of  the  last  issue  for  the  plaintifis. 

It  is  averred,  however,  that  there  are  express  autho- 
rities to  shew  that  there  could  be  no  readiness  and 
willingness  to  perform  the  contract  unless  all  the  chairs 
were  finished  and  tendered;  that  to  prevent  must  be  by 
positive  physical  obstruction,  and  that  there  can  be  no 
dUseharffinff  unless  by  instrument  under  seal  The  first 
case  relied  upon  was  fFest  v.  Blakeway  (a),  in  which, 
an  action  being  brought  by  lessor  against  lessee  on  a 
covenant  to  yield  up  at  the  expiration  of  the  term  all 
erections  and  improvements  set  up  or  made  during  the 
term,  assigning  for  breach  the  removal  of  the  sashes  and 
framework  of  a  greenhouse  erected  during  the  term,  it 
was  held  to  be  a  bad  plea  that  there  was  a  subsequent 
parol  agreement  between  the  parties  that  if  the  lessee 
would  erect  a  greenhouse  he  should  be  at  liberty  to  puU 
it  down  and  remove  it  But  this  merely  illustrates  the 
well  known  rule  that  a  covenant  under  seal  cannot  be 
varied  by  parol :  Vnumquodque  Ugamen  dUsohitur  eodem 
hgamine  quo  ligatur.  It  has  no  application  to  a  case 
where  the  covenantor  is  prevented  firom  performing  the 
covenant  by  the  covenantee.  In  1  RoU.  Ab.  453,  and  in 
5  Vm.  Abr.  242,  3,  tit  Condition  (M.  c),  will  be  found 
various  instances  of  a  covenant  being  discharged  without 
deed  by  the  act  of  the  covenantee. 

The  next  case  relied  on  by  th^  defendants'  counsel 
was  Phittpotts  V.  Evans  (i).     That  was  an  action  of 

(a)  2  Man.  ^  G.  729.  {I)  5  Af.  ^  IT.  476. 
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Vofume  xrn.  whereby  the  plaintiff  agreed  to  sell  and  the  defendant 

^^^^'  to  buy,  on  arrival,  certain   goods,  to  be  delivered  at 

CoRT  Belfast  at  a  certain  price,  payable  on  delivery,  it  was 

Ambfrgate  held  that  a  refusal  by  the  defendant  before  the  arrival  of 

&C.  Railway       •_  /.  i  r  •      tr 

Companj.  the  cargo  to  perfomi  the  contract  was  not  of  itself  ne- 
cessarily a  breach  of  it,  but  that  such  refusal,  unretracted 
down  to  and  inclusive  of  the  time  when  the  defendant 
was  bound  to  receive  the  cargo,  was  evidence  of  a  «m- 
tinuing  refusal  and  a  waiver  of  the  condition  precedent 
of  delivery,  so  as  to  render  the  defendant  liable  for  the 
breach  of  contract  But,  in  the  case  at  bar,  the  refusal 
never  was  retracted;  and  therefore  there  was  a  conti- 
nuing breach  down  to  the  time  when  this  action  was 
commenced. 

Upon  the  whole,  we  think  we  are  justified,  on  prin- 
ciple and  without  trenching  on  any  former  decision,  in 
holding  that,  when  there  is  an  executory  contract  for  the 
manufacturing  and  supply  of  goods  from  time  to  time,  to 
be  paid  for  after  delivery,  if  the  purchaser,  having  accepted 
and  paid  for  a  portion  of  the  goods  contracted  for,  gives 
notice  to  the  vendor  not  to  manufacture  any  more  as  he 
has  no  occasion  for  them  and  will  not  accept  or  pay 
for  them,  the  vendor  having  been  desirous  and  able  to 
complete  the  contract,  he  may,  without  manufacturing 
and  tendering  the  rest  of  the  goods,  maintain  an  action 
against  the  purchaser  for  breach  of  contract;  and  that  he 
is  entitled  to  a  verdict  on  pleas  traversing  allegations 
that  he  was  ready  and  willing  to  perform  the  contract, 
that  the  defendant  refused  to  accept  the  residue  of 
the  goods,  and  that  he  prevented  and  discharged  the 
plaintiff  from  manufacturing  and  delivering  them. 

We  are  likewise  of  opinion  that,  in  this  case,  the 
damages  are  not  excessive,  as  the  jury  were  justified 
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The  Qu££N 

V. 

Guardians  of 
St.  Mabtim*8. 


It  appeared^  on  affidavit  in  support  of  the  rule,  that  the 
administration  of  the  Poor  laws  in  St  MartirLS  parish, 
and  the  goTemment  of  the  workhouse,  were  placed  in 
the  hands  of  twenty  four  Guardians  by  an  order  of  the 
Poor  Law  Commissioners,  under  stat  4  &  5  W.  4.  c.  76., 
acoonnu  qnar.  dated  29th  Aprili  1835.  And  that  the  Commissioners, 
Guardians,  and  by  a  Subsequent  order  (30th  May^  1835),  directed  that 
dlrectrons^as  to  ^^  Guardians  should  appoint  a  fit  and  proper  person  to 
U^^iSteliUi    ^^  Clerk  to  the  Board  of  Guardians;  also  a  treasurer 

other  parishes 
or  unions.     9. 
To  transmit 
periodical 
statements  of 
relief  had  by 
non-settled 
poor  to  the 
parishes  or  . 

count  of  which    treasurer  or  relieving  officers  should  be  submitted  to  the 

it  was  given. 

10.  To  com* 

Se°i!^n^       By  the  same  order  it  was  directed  that  such  Clerk  should 

engaged  in 
the  relief  of 

the  poor  within  and  directions  of  the  Board  of  Guardians,  and  likewise 

the  parish  all 

orders  and        the  rules,  orders  and  regulations  of  the  Commissioners. 

directions  of 
the  Commis- 
sioners or 
Guardians, 
give  instruc- 
tions for  the 
prompt  and 
correct  exe- 
cution of  such 
orders,  and 

report  defaults,  also  to  assist  the  churchwardens  and  overseers  in  their 

11.  To  con- 
duct all  ap-       duties :  his  attendance  at  the  workhouse  shall  be  from" 
plications  DY 

the  Guardians    &c.  (fixing  hours) :  the  salary  of  200/.  per  annum,  attached 
to  justices  in 
special,  petty 

or  ffeneral  sessions,  and,  if  an  attorney,  execute  the  legal  business  of  the  parish  or  Guardians, 
with  certain  exceptions,  making  no  charge  except  for  disbursements.  12.  To  prepare  and 
transmit  all  reports,  answers  or  returns,  required  by  the  Commissioners,  to  questions 
relative  to  the. administration  of  the  Poor  law  in  the  parish.  13.  To  conduct  duly  and 
impartially,  and  in  strict  conformity  with  the  regulations  in  force  at  the  time,  the  annual 
or  any  other  election  of  Guardians.  14.  To  ol^erve  and  execute  all  lawful  orders  and 
directions  of  the  Guardians  applicable  to  the  office. 


and  a  relieving  officer;  and  that,  when  any  person 
so  appointed  should  die  or  resign  or  be  removed,  the 
Board  of  Guardians  should,  as  soon  afterwards  as  con- 
veniently might  be,  proceed  in  like  manner  to  a  new 
appointment;  and  that  the  salaries  of  such  Clerk, 
treasurer  or  rel 
Commissioners  from  time  to  time  for  their  approvaL 
By  the  same  order  it  was  directed  that  such  Clerk  should 
(amongst  other  things)  observe  and  fulfil  all  lawful  orders 


A  Clerk  was  accordingly  elected  (June,  1835);  and  his 
salary  was  fixed  at  200/.  a  year.  In  a  report,  presented  to 
the  Board,  May  23d,  1836,  and  adopted,  his  duties  were 
described  as  follows.  "  The  duties  of  this  office  shall 
be  those  laid  down  by  the  Poor  Law  Commissioners: 
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Volume  xviL   meeting  for  his  signature.     No.  2.  To  keep^  check  and 
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.* .  examine  all  accounts^  books  of  accounts,  minutes,  books 

The  Queen  ^qJ  other  documents,  as  required  of  him  by  the 
Guardians  of  regulations  of  the  Commissioners,  or  relating  to  the 
business  of  the  Guardians;  and  from  time  to  time  to 
produce  all  such  books  and  documents,  together  with 
the  necessary  vouchers,  and  the  bonds  of  any  officers, 
with  any  certificates  relating  thereto  which  may  be 
in  his  custody,  to  the  auditor  of  the  parish,  at  the  place 
of  audit  and  at  the  time  and  in  such  manner  as  may 
be  required  by  the  regulations  of  the  Commissioners. 
No.  3.  To  peruse  and  conduct  the  correspondence 
of  the  Guardians  according  to  their  directions,  and  to 
preserve  the  same,  as  well  as  all  orders  of  the  Commis- 
sioners, and  letters  received,  together  with  copies  of  all 
letters  sent,  and  all  letters,  books,  papers  and  documents 
belonging  to  the  parish,  or  intrusted  to  him  by  the 
Guardians,  and  to  make  all  necessary  copies  thereof. 
No.  4.  To  prepare  all  written  contracts  and  agreements 
to  be  entered  into  by  any  parties  with  the  Guardians, 
and  to  see  that  the  same  are  duly  executed;  and  to 
prepare  all  bonds  and  other  securities  to  be  given  by  any 
of  the  officers  of  the  parish,  and  to  see  that  the  same  arc 
duly  executed  by  such  officers  and  their  sureties.  No.  5. 
To  receive  all  requisitions  of  Guardians  for  extraordinary 
meetings,  and  to  summon  such  meetings  accordingly; 
and  to  make,  sign  and  send  all  notices  required  to  be 
given  to  the  Guardians  by  this  or  any  other  order 
of  the  Commissioners.  No.  6.  To  countersign  all 
orders  legally  made  by  the  Guardians  on  overseers 
for  the  payment  of  money,  and  all  orders  legally  drawn 
by  the  Guardians  upon  the  treasurer.  No.  7.  To 
ascertain,  before  every  ordinary  meeting  of  the  Board, 
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KohniM  xvir,   aasuav  actions  at  law,  suits  in  equity,  at  parliamentary 
1__  budness,  without  charge  for  any  thing    beyond  dia- 


TheQiJEBN  buraements.  No.  12.  To  prepare  and  transmit  all 
GtiwdiaM  of  reports,  answers,  or  returns,  as  to  any  question  or  matter 
connected  with  or  relating  to  the  administration  of  the 
laws  for  the  relief  of  the  poor  in  the  parish,  or  to  any 
other  business  of  the  parish,  which  are  required  by  the 
regulations  of  the  Commissioners,  or  which  the  Commis- 
sioners, or  any  Assistant  commissioner,  may  lawfully 
require  from  him.  No.  13.  To  conduct  duly  and 
impartially,  and  in  strict  conformity  with  the  regu- 
lations in  force  at  the  time,  the  annual  or  any  other 
election  of  Guardians.  No.  14.  To  observe  and  exe- 
cute all  lawful  orders  and  directions  of  the  Guardians 
applicable  to  his  office." 

On  February  24th,  1851,  the  Clerk  to  the  Guardians 
having  resigned,  a  meeting  of  the  Board  was  held,  at 
which  Charles  Robertson  Griffiths  was  elected  Clerk,  the 
offices  of  Clerk  and  assistant  having  been  consolidated 
by  resolution  of  the  Board  on  a  former  day.  The 
election  was  approved  by  the  Poor  Law  Commissioners. 
Some  of  the  Guardians,  however,  objected  that  the  reso- 
lution to  consolidate  had  been  irregularly  passed;  that 
Griffiths  was  not  qualified  for  the  office ;  and  that  the 
vote  was  not  taken  according  to  law:  and  on  these 
grounds  the  election  was  impeached,  and  application 
made  for  a  mandamus. 

Sir  F.  KeUy  and  Pashley  now  shewed  cause.  [Lord 
Campbell  C.  J.  An  answer  to  this  motion  seems  to 
be  that,  according  to  Barley  v.  The  Queen  (a),  a  Quo 
Warranto  information  would  lie  for  the  office.]     The 

(a)  12  a  §•  Fim,  520. 
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Volume  XVII,   siOTk,  OD  the  subject  of  relief  to  a  pauper^  if  not  rebutted. 


1851. 


binds  a  parish  in   the  Union;   Regina  v.  Wigan  (a). 

The  QuBEN    ^Patteson  J.     In  Rex  v.  Hall  (i),  which  related  to  the 

Gttardians  of   office  of  Register  and  Clerk  of  the  Court  of  Requests  at 
St.  Martin*!.  °  ^ 

Bristol^  no  question  seems  to  have  been  raised  as  to  the 

remedy  by  Quo  warranto  until  the   taxation  of  costs, 

when  the  defendant  was  held  not  entitled  to  them  under 

Stat  9  Ann.  c.  20.  s.  5.]     There  have  been  conflicting 

decisions  as  to  the  remedy  in  cases  of  this  kind :  in  a 

case  cited  in  Rex  v.  Beedle  (c)  a  Quo  warranto  appears 

to  have  been  granted  for  the  office  of  guardian  of  the 

poor;  and  in  the  principal  case  that  authority  was  acted 

upon.     It  was  over-ruled  in  the  subsequent  case.  Re 

Aston  Union  (d)^  but  must  be  considered  as  re-established 

by  Darley  v.  The  Queen  {e),      [^Coleridge  J.     If  Quo 

warranto  does  not  lie  for  the  office  of  Guardian  it  may 

yet  lie  for  that  of  Clerk.] 

Sir  F.  Thesiger  and  Bramtoell^  contr^  were  then  called 
upon  by  the  Court  as  to  this  point.  If  the  Court  does  not 
dearly  see  that  this  is  an  office  for  which  Quo  warranto 
lies,  a  mandamus  ought  to  be  granted;  Rex  v.  The 
Rector  Sfc,  of  Birmingham  (g),  IPatteson  J.  There  we 
proceeded  on  the  ground  that  there  was  no  other  remedy, 
taking  it  for  granted  that  Quo  warranto  did  not  lie  for 
the  office  of  Churchwarden.]  It  is  assumed  here  that 
the  office  is  a  public  one,  emanating  from  the  Crown, 
because  created  under  an  Act  of  Parliament  But  stat 
4  &  5  fV.4.c,  76.  s.  46.  only  enables  the  Commissioners 
*'  as  and  when  they  shall  see  fit"  to  direct  the  overseers 

(a)  14  Q.  S.  287.  (6)  \  B.  ^  C.  123.  237. 

(e)  3A,^E.  467.  476.  (rf)  6  A.  ^  E.  784. 

(r)  12  a  Sr  Fin,  520.  {g)  7  A.  ^  E.  254. 
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VdmmxriL  wts  Dot  OOF  gfouiid  of  decision  m  the  cases  last  cited. 


I80I 


The  office  of  a  Mayor  is  temporary.  It  certainly  was 
The  QoBEN  jjjy  opmffo,  and  that  of  Lord  Tenterdm  and  Mr.  Justice 
l^J^"j]2^^jJ!^  Taunianf  and  we  oniformly  acted  upon  it,  that  Quo 
warranto  was  not  the  remedy  unless  there  were  an 
usurpation  actually  upon  the  Crown.  That,  however, 
seems  over-ruled  by  Darky  v.  The  Quern  (a).]  It  is 
now  decided  that  the  remedy  extends  to  offices  of  a 
public  nature.  [Lord  Campbell  C.  J.  Unfortunately 
Ae  line  of  demarcation  there  is  more  doubtful]  It  is 
very  difficult  to  define  what  is  an  office  of  a  public  nature. 
[Lord  Campbell  C.  J.  Whether  it  was  on  behalf  of  one 
parish  or  several  united,  would  not,  I  should  think,  make 
any  difference.]  The  office  may  be  deemed  public  if  con- 
nected with  the  administration  of  justice.  [PaUesan  J. 
Hiat  might  be  a  ground  of  distinction  in  Rex  y. 
Hall  (ft).]  The  same  remark  may  apply  to  some  offices 
in  the  new  County  Courts.  Quo  warranto  does  not  lie 
for  the  office  of  churchwarden ;  Rex  v.  Dawbeny  (c) ;  nor 
for  that  of  Clerk  to  Commissioners  of  land  tax ;  Rex  t. 
"ituitcher  {d) ;  diough  they  are  appointed  under  a  statute, 
and  their  clerk  has  public  duties.  [Ccleridge  J.  men- 
tioned Rex  V.  Badooek  (e).]  It  is  clear  fix>m  Darky  ▼. 
The  Queen  (a)  that  an  office,  to  be  the  subject  of  Qu« 
warranto,  most  be  of  a  substantive  and  independent 
character:  here,  if  no  Clerk  were  appointed,  the  ibnc- 

(c)  \2CL^  Tui.  520.  (£)  \  B.  ^  C.  123. 237. 

(e)  2  Stra.  1196.  S,  C^  more  fullj,  I  But.  P.  L,  347,  pi.  358.  6th 
ed.,  where  H  is  said:  *<But  the  Court  denied  the  motion"  (for  Qno 
warmito)  *<  a  churchwarden  not  being  luch  a  pnblic  oflBoer  againit  whom 
an  information  woold  lie;  for  it  was  no  usurpation  upon  the  Crown,  and 
thej  might  as  well  apply  for  an  information  against  a  constable  or  orer- 
scer.**  id)  1  DmO.  ^  R,  426. 

(e;  6  Bam,  359.     Cited  in  R*x  ▼.  7%e  Corporaium  of  Bt^brd  Level, 
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tions  of  that  office  must  be  performed  by  the  Guardians  QveM*«  Bench. 

themselves.     He  is  only  their  assistant     [Lord  Campbell       ^^^^' 

€•  J.     Does  not  he  countersign  documents?]    If  there    T'**^^"^ 

be  such  an  officer  appointed,  he  does.     The  officers    GoardiMigof 

mentioned  in  the  order  of  December^  18479  need  not 

aD  separately  exist:  two  offices  may  be  consolidated. 

The  duties  of  the  Clerk  are  different  according  as  he 

18  or  is  not  an  attcvney.     In  Darley  v.  The  Queen  {a) 

the  office  was  substantive  and  independent ;  here  it  is 

neither.     If  this  question  be  a  doubtful  one,  it  may  be 

fidy  aigued  on  demurrer  to  a  return. 

Lcrd  Campbell  C.  J.  This  rule  must  be  discharged, 
because  mandamus  is  not  the  proper  course  of  proceed- 
ing. A  person,  other  than  the  prosecutor,  has  been 
elected;  the  office  is  full;  therefore,  according  to  the 
fwNiblished  and  convenient  rule,  if  Quo  warranto  lies, 
the  proceeding  ought  to  be  in  that  form.  Then,  does 
Quo  warranto  lie  for  the  office  of  Clerk  to  the  guardians? 
If  this  question  had  arisen  before  the  decision  in  Darley 
f.  The  Queen  (a),  I  should  have  been  perplexed  by  the 
contrariety  of  opinions  in  former  cases :  but  that  lays 
down  that  the  writ  lies  if  the  office  be  a  substantive  one 
and  of  a  public  nature,  held  under  a  statute,  though  the 
assumption  oCit  be  not  otherwise  an  usurpation  upon  the 
Crown.  It  was  formerly  held  in  this  Court  that,  unless 
there  were  a  direct  usurpation  upon  the  Crown,  a  Quo 
warranto,  or  an  information  in  the  nature  of  it,  would 
not  lie ;  but  Darky  v.  The  Queen  (a)  alters  that  doctrine. 
Here  the  office  is  held  as  under  a  statute,  the  Commis- 
sionerB  being  empowered  by  statute  to  order  its  creation : 

(a)  12  CL  ^  Fin.  320. 
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VdunuXViL   it  has  express  duties  prescribed;   and  the   tenu{e   is 

'        during  good  behaviour;  for,  although,  under  the  Com- 

The  Queen  miggioners'  oT^ev  oi  December^  1847,  the  oflBcer  is  to  hold 
Sr^MAariN^.  ^^^  "°^'^  ^®  "'^  removed,  the  removal  must  be  on 
some  grounds.  Then,  is  the  office  of  a  public  nature  ? 
We  must  look  to  the  functions,  and  compare  them  with 
those  which  were  held  to  constitute  such  an  office  in  Dar- 
ley  V.  The  Queen  (a).  The  House  of  Lords  laid  down  no 
criterion  in  that  case;  but  they  held  that  the  office  there 
in  question  was  public  within  the  rule  they  laid  down : 
and  I  think  the  present  office  is  not  distinguishable. 
Whether  the  district  for  which  it  is  exercised  be  a  parish, 
or  a  hundred,  or  several  parishes  in  a  Union,  appears  to 
me  to  form  no  ground  of  distinction,  if  it  be  an  office 
in  which  the  public  have  an  interest  I  do  not  regret 
coming  to  this  decision,  because  the  rights  may  be  tried 
more  easily  and  directly  by  means  of  an  information 
than  if  a  mandamus  were  granted. 

Patteson  J.  Before  the  case  oiDarley  v.  TheQueen{a) 
^|lhought,  and  Lord  Tenterden  and  Mr.  Justice  Taunton 
were  strongly  of  the  same  opinion,  that  the  remedy  by 
Quo  warranto  was  limited  to  the  case  where  there  was 
an  usurpation  simply  upon  the  Crown:  my  brother 
Parke  differed  (i) ;  and  so  did  Lord  Denman  (c), 
though  on  a  subsequent  occasion  {d)  he  gave  way  to 
the  authorities  against  granting  the  writ.  And  there 
had  been  instances  in  which  the  writ  had  been  granted 
against  persons  acting  as  Commissioners  under  statutes^ 

(a)  13  a  ^Fm.  520. 

(6)  Rtx  ▼.  Ramtdtn,  3  A.  ^  E.  456.  464.     Rex  ▼.  Han/cy,  3  A,  ^  E. 
463,  note  (6).  (c)  Rex  ▼.  Beedle,  3  A.^  E.  467. 

(if)   Re  AeUm  Unumt  6  A.  ^  E,  784. 
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FohimeXVii.   Bristol  Poor  v.  Wait  (a).     But  the  question  here  is  not 

^^^^'        whether  the  body  for  which  the  oflScer  acts  is  public; 

The  Queen    j^  jg  whether  his  duties  are  of  a  public   nature :  and, 

Guardians  of    ^g  ^hg  exercise  of  them  materially  affects  a  great  body 
St.  Martin's.  -^  . 

of  persons,  I  think  they  are  so.     Therefore,  according 

to  Darley  v.    The  Qneen  (b),   Quo   warranto  lies,  and 

consequently  a  mandamus  ought  not  to  be  granted. 

Coleridge   J.      The   decision    in    Darley  v.    The 
Queen  (b)  not  only  broke  down  the  previously  conceived 
opinion  (though  different  ones  had  prevailed),  but  es- 
tablished a  rule,  which  is  difficult  of  application.     We 
must  however  apply  it  as  we  can  to  each  case  that  comes 
before  us.     I  had  some  doubt  here;  but  I  think  the 
question  may  be  satisfactorily  answered  under  the  two 
or  three  heads   to   which  it  reduces  itself.     First,  the 
nature  of  the   office,   and   secondly  its  tenure,  brings 
it  within  the  rule:   the    Clerk   is  removeable    by   the 
Commissioners;  but    that  must    be    on   cause  shewn. 
Thirdly,  as  to  the  duties,  it  is  difficult  to  define  what  are 
«f  a  public  nature :  but  the  Clerk  here  is,  among  other 
things,  to  communicate  to  the  persons  engaged  in  the 
relief  of  the  poor  throughout  the  parish  all  orders  and 
directions  of  the  Commissioners  and  Guardians,  and  to 
give  instructions  for  the  execution ;  to  conduct  the  elec- 
tions of  Guardians ;  to  be  the  channel  of  communication 
between  the  Board  and  parish  officers  and  the  Com- 
missioners upon  questions  which  may  arise  respecting 
the  administration  of  the  Poor  law  or  other  parochial 
business;  and  to  manage  the  communications  also  be- 
tween  his  board   and    all    other  poor   law   boards   or 

<c)  5  A,  Sc  E.  I.  (6)  12  a.  Sf  Fin.  520. 
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Folume  XVII. 
1851. 


[Monday, 
Jwu  16th.  J 


By  an  order 
of  the  Poor 


Law  Coinmig- 
tioners  regu* 
lating  the 
proceedings 
of  Guardians 
of  the  .Poor 
in  the  parish 
of  Af.the 
election  of 
officers  was  to 
be  by  a  ma- 
jority of  the 
Guardians 
present  at  a 


The  Queen  against  Griffiths. 


A  FTER  the  decision  in  the  last  case,  Sir  F.  Thesiger 
obtained  a  rule  nisi  for  a  Quo  warranto  information 


against  Griffiths  for  exercising  the  oflBce  of  Clerk  to  the 
Guardians. 

It  appeared  on  affidavit  that  the  38th  article  of  the 
order  of  the  Poor  Law  Commissioners  (referred  to  in 
the  last  case)  dated  8th  December y  1847,  was  as  follows: 
"  Every  question  at  any  meeting  consisting  of  more 
than  three  Guardians  shall  be  determined  by  a  majority 
Wd^Bv***  of  the  votes  of  the  Guardians  present  thereat,  and 
voting  on  the  question  ;  and,  when  there  shall  be  an 
equal  number  of  votes  on  any  question,  such  question 
shall  be  deemed  to  have  been  lost."  And  that  Article 
155  was:  "Every  officer  and  assistant  to  be  appointed 
under  this  order  shall  be  appointed  by  a  majority  of  the 
Guardians  present  at  a  meeting  of  the  Board,  consisting 
of  more  than  three  Guardians,  or  by  three  Guardians 
if  no  more  be  present".  The  election  of  Griffiths 
took  place  at  a  meeting  of  twenty  two  Guardians.  The 
Chairman  of  the  Guardians  informed  them,  as  soon 
as  they  were  assembled,  that  he  intended  not  to  vote  for 


Board.     By 
sUt.  12  &  13 
Vict.  e.  103. 
f.  19.,  in  case 
of  an  equality 
of  votes  upon 
any  question 
at  a  meeting 
of  Guardians 
of  any  Union 
or  parish,  the 
Chairman  has 
a  *'  second  or 
casting  vote.** 
At  an  elec- 
tion of  Clerk 
to  the  Guar- 
dians of  M. 
twenty  two 
Guardians 
attended.  On 
their 


bling,  the 

chairman  said  he  should  not  vote  for  any  candidate,  but  merely  preside  at  the  meeting  as 
chairman.  He  did  so,  and  took  the  votes,  of  which  there  were  eleven  for  one  candidate  and 
ten  for  another.  The  former  was  declared  elected,  and  entered  upon  the  office.  On  motion 
for  a  Quo  warranto^ 

Held  that  the  Chairman  could  not  be  considered  as  having,  for  the  purpose  of  the 
election,  withdrawn ;  and  that  such  election  was  void,  as  not  having  been  (^termined  by  a 
m^ority  of  the  Guardians  present. 
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Vohtm*  xrn,   case  tht  Chairman  was  a  Guardian  present ;  and  there- 
fore the  eleven  did  not  constitute  a  majority. 


The  Queen 

V. 

Orifftthb. 


Patteson,  Coleridge  and  Erle  Js.  concurred. 

The  rule  was  made  absolute ;  it  being  under- 
stood that  no  information  should  issue, 
and  that  Griffiths  would  resign  within 
a  week,  performing  the  duties  of  Clerk 
only  until  a  new  election. 


Friday, 
MapWth. 


John  Doe  against  Thomas  Challis. 


profits.     Plea:  Not  Guilty. 


In  an  action  of 
trespass  for 
inesno  profitSt 
it  appeared 
on  the  trial 
that  the  de- 
fendant had 
been  let  in  to 
defend  an 
ejectment, 
under  a  con- 
sent rule  in 
which  he  was 
described  as 
'<  mortgagee 

and  landbrd ;"  question  in  this  cause,  be  made  defendant  instead  of  the 
m  other  res-         * 
pects  in  the 
usual  form ; 
and  that  the 
lessor  of  the 
plaintiff  re- 
covered in  that 
ejectment. 
The  defendant 
was  mort- 
gagee ;  but  it  appeared  that  he  nerer  was  in  possession,  the  profits  being  in  ftct  taken  by  a 
receiver  appointed  by  the  Court  of  Chancery. 

Held  that  defendant  was  concluded  by  having  become  defendant  in  the  ejectment  under 
the  consent  rule,  and  could  not  allege  on  this  trial  that  he  was  out  of  possession  after  the 
time  of  the  service  of  the  declaration. 


T^RESPASS  for  mesne 
Issue  thereon. 
On  the  trial,  before  Erie  J.,  it  appeared  that  ChalUs 
had  been  made  defendant  in  an  ejectment  for  the  pre- 
mises, under  a  consent  rule,  and  that  the  lessor  of  the 
plaintiff  had  recovered  in  that  action.  The  consent  rule 
ordered  that  *^  Thomas  ChalUs,  the  mortgagee  and  land- 
lord of  the  tenants  in  possession  of  the   premises  in 


now  defendant  Richard  Roe,^  It  was  in  all  respects  in  the 
ordinary  form  of  the  consent  rule  made  where  a  landlord 
becomes  defendant,  except  that  ChalUs  was  described 
throughout    as   ^*  mortgagee    and    landlord,"  and    not 
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Dob 
▼. 

Challib. 


VohnMXVii  tenant?  And  is  there  any  hardship  in  saying  thai,  as 
the  lessor  of  the  plaintiff  is,  in  consequence  of  this, 
deprived  of  his  remedy  against  the  tenant,  the  man 
who  takes  such  a  step  is  bound  by  it?  Pattesan  J. 
The  person  who  causes  another  to  occupy,  is  himself 
liable  for  mesne  profits ;  Doe  v.  Harlow  (a).]  In  the 
present  case  he  does  not  come  in  as  landlord,  but  as 
mortgagee  and  landlord ;  these  words  have  been  intro- 
duced to  shew  that  he  merely  defends  on  the  ground  of 
title,  and  does  not  conclusively  admit  possession. 


Lord  Campbell  C.  J.  For  the  reasons  thrown  out 
in  the  course  of  the  argument,  I  think  there  should  be 
no  rule. 

Patteson  J.  Mr.  Hoggins  seems  rather  to  rest  his 
case  on  the  word  "  mortgagee "  introduced  into  the 
consent  rule.  But  the  essence  of  the  rule  is  that 
he  comes  in  as  landlord ;  it  is  only  as  landlord  that  he 
can  defend  under  stat.  II  (?.  2.  c.  19.  s.  13. 

Coleridge  J.  Justice  requires  that  he  who  comes 
in  as  landlord  to  defend  an  ejectment,  on  the  ground 
that  the  person  against  whom  it  is  brought  is  his  tenant, 
should  be  in  the  position  which  the  tenant  would  have 
been  in  had  he  defended.  Now  the  tenant  himself 
could  not,  after  having  entered  into  the  consent  rule, 
dispute  his  possession.  Formerly  it  was  otherwise :  the 
consent  rule  did  not  require  the  defendant  to  admit 
possession ;  and  the  lessor  of  the  plaintiff  was  liable  to  be 
turned  round  on  that  ground.     But  the  form  of  the 
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is  concluded  by  the  judgment,  and  cannot  controvert  the 
title.  Consequently,  he  cannot  controvert  the  plaintiff's 
possession ;  because  his  possession  is  part  of  his  tide." 
All  this  is  applicable  to  all  actions  in  ejectment  in 
which  there  has  been  judgment.  But  AsUn  v.  Par^ 
kin  (a)  was  a  case  in  which  the  judgment  had  been 
by  default  against  the  casual  ejector;  and  Lord  Mans- 
field adds :  '^  As  to  the  length  of  time  the  tenant  has 
occupied,  the  judgment  proves  nothing.''  These  words 
are,  I  apprehend,  applicable  only  to  a  judgment  by 
default:  but  at  all  events  the  altered  form  of  the  consent 
rule  alters  this  if  it  was  applicable  to  a  judgment  after 
the  defendant  appeared.  The  defendant  now  at  least 
admits  he  was,  by  himself  or  his  tenant,  in  possession  at 
the  time  of  the  service  of  declaration.  With  respect  to 
value,  the  demise  and  consent  rule  prove  nothing ;  but 
in  this  case  the  value  was  proved  by  independent 
evidence. 

Rule  refused  {b). 


(a)  2  Burr,  665.  {b)  Reported  by  C.  BUuMntm,  Esq. 

See  Stat.  15  &  16  Viet.e.  76.  m.  207. 
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Voiumtxvu,  (in  the  said   cause   described  as   Her   Most  Christian 
Majesty  Dofla   Isabel   Segundar    Queen   of    Spain)  is 


Wadsworth   defendant,  and   wherein    the    above   named   deponent 
Queen  of      Joaquin  Scheidnagel  is   garnishee,  and   also  the   above 
named    deponent    George   Stone,    together    with    John 
Martin^  James  Martin  and  Robert  Martin^  are  garnishees, 
in  two  certain  attachments  issuing  out  of  the  said  Court. 
That  the  cause  of  action,  as  appears  by  an  affidavit  filed 
in  the  said  Court  by  T,  P.  Wadsworth  on  30th  December, 
1850,  is  for  10,000/.  sterling  for  interest  alleged  to  be 
due  to  him  from  Her  said  Catholic  Majesty  upon  certain 
bonds  or  certificates  dated  respectively  the  10th  December 
1834,  and  stated  by  Wadsworth  to  have  been  duly  made 
and  entered  into  by  or  on  behalf  of  Her  Majesty  the 
then  Queen  Regent  of  Spain,  in  the  name  of  her  august 
daughter  the  said  Donna  Isabel  &c.  the  defendant,  by 
virtue  of  the  law  decreed  by  the  Cortes  and  sanctioned 
by  Her  said  Majesty  the  said  Queen   Regent  in   the 
name  of  her  said  daughter    the   Queen  of  Spain,  on 
16th  November,  1834;  and  of  the  alleged  treaty  between 
the  Minister,  Secretary  of  State  for  the  Finance  depart- 
ment of  Spain,  and  Mons.  Ardoin,  banker,  of  Paris,  on 
6th  December,  1834. 

The  deponent  George  Stone  stated  that,  on  30th  December, 
1850,  he  and  his  partners,  John  Martin,  James  Martin 
and  Robert  Martin,  who,  with  deponent,  carry  on  busi- 
ness as  bankers  in  the  City  of  London,  were  served  with 
the  following  document,  addressed  to  them  and  dated 
December  30th,  1850. 

•*  Take  notice  that,  by  virtue  of  an  action  entered  in 
the  Lord  Mayor's  Court,  London,  against  Her  Most 
Christian    Majesty   DoHa   Isabel    Segundar   Queen   of 
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L_-  large  number  thereof  had  not,  at  the  time  of  the  service 

ADswoRTH  ^£  ^jjg  g^jj  ^^^  attachments,  presented  such  coupons, 
^a^iN°'  ^^  ^"  *"y  other  manner  applied  for  payment  of  the 
dividends  or  interest  in  respect  thereof;  and  the  residue 
of  the  said  moneys,  amounting  to  7456il  19^.  6d  or 
thereabouts,  so  remitted  as  aforesaid,  and  applicable  to 
the  payment  of  the  same,  have  therefore  remained  under 
the  controul  of  the  said  Commission,  awaiting  the  pre- 
sentation of  the  said  coupons,  and,  at  the  time  of  the 
service  of  the  attachment,  were  in  the  hands  of  the  said 
Jo.  Martin^  G.  Stone,  Jos.  Martin  and  R,  Martinj  as  the 
bankers  of  the  said  Financial  Commission :  And  that, 
some  time  previous  to  the  days  appointed  for  the  pay- 
ment of  such  respective  half  yearly  dividends  or  coupons, 
and  subsequent  to  the  receipt  of  the  remittances  for 
such  respective  payments,  the  said  Financial  Commis- 
sion, in  conformity  with  the  directions  given  by  the 
said  Director  general  of  the  said  Kingdom  of  Spam, 
caused  advertisements  to  be  from  time  to  time  inserted 
in  the  English  newspapers,  naming  the  day  on  which 
such  respective  payments  would  be  made  of  the  interest 
due  upon  the  said  bonds:  And  that  deponent  had 
not,  at  the  time  of  the  service  of  the  said  attachments 
respectively,  nor,  as  he  verily  believes,  had  the  said 
Jo.  Martin,  G.  Stone,  Jas.  Martin  and  R.  Martin,  or 
either  of  them,  in  their  possession  or  power  any 
moneys,  goods  and  effects  of  the  said  Queen  of 
Spain  as  her  private  property  and  unconnected  with 
the  government  of  Her  said  Kingdom:  And  that 
Her  said  Catholic  Majesty  Doila  Isabel  was,  at  the 
time  of  the  commencement  of  the  said  action,  and  now 
is,  the  reigning  Sovereign  of  the  Kingdom  of  Spain, 
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Volume  xvii.    Coiirt.    He  further  deposed  :  That  he  hath  been  advised 
'        and  verilj  believes  that,  in  the  event  of  the  said  T.  P. 

Wadswobth  Wadsworth  proving  upon  the  trials  of  the  said  attach- 
Queen  of  ments  that  the  said  garnishees  respectively  have  moneys 
in  their  hands  as  aforesaid,  he  will  be  immediately  after- 
wards entitled  to  sue  out  process  to  levy  and  take  into 
execution  the  amount  so  proved  to  be  in  the  hands  of  the 
garnishees  respectively,  unless  special  bail  be  given  for 
Her  said  Catholic  Majesty  for  the  amount  sought  to  be 
recovered  by  the  said  T.  P.  W. :  That,  on  29lh  January 
last,  application  was  made  by  counsel  to  the  Recorder  of 
the  Lord  Mayor's  Court  to  dissolve  the  said  attachments 
on  common  bail  being  filed  on  behalf  of  the  Queen 
of  SpaiTiy  on  the  ground  that  a  foreign  independent 
Sovereign  could  not  be  held  to  bail :  but  the  Recorder 
refused  to  dissolve  the  attachments ;  and  the  same  now 
remain  in  full  force :  And  deponent  hath  been  advised, 
and  verily  believes,  that,  by  the  laws  and  customs  of 
the  City  of  London,  no  plea  upon  the  trial  of  the  said 
attachments  can  be  entered  on  the  part  of  Her  said 
Catholic  Majesty  the  Queen  of  Spain,  or  demurrer  or 
other  proceeding  tendered  or  put  in  by  the  garnishees, 
whereby  the  question  of  jurisdiction  of  the  said  Lord 
Mayor's  Court  to  call  upon  Her  said  Catholic  Majesty 
to  answer  the  matters  complained  of  by  the  said  T.  P.  W. 
can  be  raised,  or  the  power  of  the  said  Lord  Mayor's 
Court  to  attach  the  said  money  of  Her  said  Catholic 
Majesty  questioned,  nor  can  any  steps  be  taken  in  the 
said  Lord  Mayor's  Court  whereby  the  question  of  Her 
said  Catholic  Majesty's  liability  in  respect  of  the  alleged 
causes  of  action  of  the  said  T.  P.  W.  can  be  decided, 
unless  special  bail  shall  have  been  first  given  on  behalf 
of  Her  said  Catholic  Majesty. 
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payable  in  Madrid. 


Wadswobth  Tq  thjg  certificate  are  attached  forty  dividend  warrants, 
(^een  of  If  at  the  end  of  twenty  years  it  should  not  have  been 
withdrawn  firom  circulation  either  by  means  of  redemp- 
tion or  of  conversion  into  an  extract  of  inscription,  forty 
new  dividend  warrants  shall  be  delivered  on  the  presen- 
tation of  this  certificate  with  the  dividend  warrant 
preceding  that  which  latest  becomes  due.** 

The  instrument  was  dated  ^^  Madrid,  10  December, 
1834,**  and  purported  to  be  subscribed  by  The  Secretary 
of  State  for  foreign  afiairs.  The  Count  Toreno,  and  by 
The  Director  of  the  Royal  Sinking  Fund  ("  El  Director 
de  la  Real  Caja  de  Amortizacion")  and  of  the  Great 
Book,  Ant\  Barata. 

The  affidavit  of  debt  was  as  follows. 

"  In  the  Mayor's  Court,  London. 
"  Thomas  Page  Wadswarth,  of  No.  11  Down  Street 
Piccadilly^  &C.,  *'  maketh  oath  and  saith:  That  Her  Most 
Christian  Majesty  Dofia  Isabel  S^undar,  Queen  of 
Spain,  is  justly  and  truly  indebted  unto  this  deponent 
in  the  sum  of  10,000il  sterling  and  upwards  for  interest 
upon  and  by  virtue  of  certain  bonds  or  certificates, 
bearing  date  respectively  the  lOlh  day  oi  December,  1834, 
and  duly  made"  &c.  (describing  them  as  at  p.  172,  ante): 
'*  And  which  said  interest  was  due  and  payable  on  certain 
days  now  past 

Sworn  at  the  Lord  Mayor's  T.  P.  Wddiuxyrth. 

Court  Office,  London,  this 
30th  day  of  December, 
1850.     Before  me,      G.  Ashley^ 
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Volume  XV JL    being  in  the  hands  and  custody  of  the  said  garnishee  as 
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Wadswobth 


aforesaid,  and  the  same  in  his  hands  and  custody  de* 
fend  and  keep,  so  that  the  said  defendant  may  appear 
^!^iN°^  in  this  Court  here  to  be  holden  &c  to  answer  the  said 
plaintiff  in  the  plea  aforesaid ;  and  that  the  said  Seijeant 
at  Mace  return  &c. :  appearance  by  plaintiff  at  a  Court 
holden  13th  January ^  1851,  and  return  by  the  Seijeant 
that  he  had  attached  defendant  by  the  said  10,000iL  so 
being  in  the  hands  and  custody  of  the  said  garnishee, 
and  the  same  defended  &c.  according  to  the  custom  &c., 
so  that  defendant  might  appear  at  this  Court  to  answer 
in  the  said  plea:  And  that  defendant  thereupon  was 
solemnly  called  at  the  same  Court  and  did  not  appear, 
but  made  a  first  default,  which  was  recorded,  and  a 
further  day  given  to  defendant  to  appear  at  the  next 
Court,  to  be  holden  &c. :  similar  de&ults  by  defendant 
at  three  other  Courts,  plaintiff  appearing:  prayer  of 
process  by  plaintiff,  at  the  fourth  Court,  against  the  gar- 
nishee, and  order  by  the  Court,  thereupon,  that  the 
Serjeant  warn  the  garnishee  to  appear  on  17th  January 
to  shew  cause  why  plaintiff  ought  not  to  have  execution 
of  the  10,000iL  attached  in  garnishee's  hands:  appearance 
on  the  day  named,  and  imparlance,  by  the  garnishee, 
who,  on  a  subsequent  day,  pleaded: 

That,  at  the  time  of  making  the  said  attachment,  or 
at  any  time  since,  he  had  not  owed  to  or  detained  from, 
or  yet  has,  owes  to  or  detains  from,  the  said  defendant 
named  in  the  bill  original  and  attachment  aforesaid  the 
said  10,000iL  or  any  part  thereof,  in  manner  and  form 
&c. ;  concluding  to  the  country. 

Then  followed  a  bill  of  proof  by  Thomas  Patersan  of 
Liverpool,  merchant,  praying  to  be  admitted  to  prove 
that  the  10,000il  is  his  property;  and  probation  by  the 
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Voiunu  XV II.  he  prayed  to  be  admitted  to  prove  the  same,  according  to 
^^^^'        the  custom  of  the  City. 

Wadsworth  There  were  also  proceedings  (similar  to  the  earlier 
Queen  of  ones  in  the  case  of  Scheidnagel)  resulting  in  the  attach- 
ment of  10,00021  in  the  hands  of  Martins  and  Stone; 
warning  to  them  to  shew  cause  &c ;  plea  by  them  that, 
at  or  since  the  time  of  the  attachment,  they  had  not 
owed  to  or  detained  from  defendant  the  said  10,000il 
or  any  part  thereof,  in  manner  i&c.,  concluding  to 
the  country :  bill  of  proof  and  probation  by  the  said 
Thomas  Paterson,  alleging  facts  as  stated  on  the  pro- 
bation in  ScheidnoffeFs  case,  as  to  the  contract  for  com, 
and  demand  hy  Paterson  of  10,000iL  on  account:  And 
that  the  said  defendant  agreed  to  pay  the  said  sum 
of  money  last  mentioned,  and  arranged  that  the  same 
should  be  paid  to  the  approver  by  remitting  the  said 
sum  of  10,000^  to  one  Joaquin  Scheidnagel^  the  de- 
fendant's agent  in  Lofndon^  with  directions  to  the  said 
J.  Scheidnagel  to  place  the  said  sum  in  the  hands  of 
the  garnishees  named  in  the  present  attachment,  to 
meet  the  payment  of  the  order  after  mentioned,  and 
then,  at  the  time  of  making  the  aforesaid  contract,  and 
before  the  making  of  the  said  attachment,  gave  the  said 
approver  an  order  to  receive  the  said  10,000iL  when  paid 
into  the  hands  of  the  garnishees  as  aforesaid  for  the 
specific  purpose  of  paying  the  same  to  the  approver; 
which  said  order  is  dated  long  before  the  issuing  of  the 
said  attachment,  to  wit  on  2d  November^  1850 :  That 
the  said  sum  was  so  placed  in  the  hands  of  the  said 
garnishees  by  defendant  through  her  agent  for  the 
specific  purpose  of  applying  the  same  to  the  payment 
of  the  order  above  mentioned  :  Wherefore  the  said 
approver  claimed  &c. ;  as  before. 
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!__  proceeding;  and,  if  a  prohibition  lay  under  the  present 

Wadsworth    circumstances,  the   party  complaining  would  have   no 

i^een  of      remedy :   for  which  reason   privilege,   of   attorneys  or 

others,  is  not  allowed  to  oust  the  Court  of  jurisdiction 

in  foreign  attachment ;    Turbiirs  Case  (a),  Cfilb.   Com. 

Pleas,  209,  Ridge   y.  Hardcastle  (b).     The  practice  is 

fully  set  out  in  BohurCs  Privilegia  Londzniy  253,  et  seq., 

3d  ed.     It  is  enough,  for  the  purpose  of  instituting  a 

foreign  attachment,  to  shew  that  the  garnishee,  being 

within  the  City,  has  funds  of  the  defendant ;  and,  if  the 

garnishee   does   not  come    in   and  establish   anything 

that  may  discharge  him,  which  the  defendant  also   is 

at  liberty  to  do,   then,  according  to  the  certificate  of 

the  Recorder  of  Landouj  cited  in  note  (1)  to  TurbUTs 

Case  (a),  '^judgment  shall  be,  that  the  plaintiff  shall 

have  judgment  against  him"  (the  garnishee),  "and  that 

he  shall  be  quit  against  the  other,  after  execution  sued 

out  by   the   plaintiff."      [Lord    Campbell  C.   J.     The 

garnishee's  payment  is  taken  to  be  a  payment  by  the 

defendant.      Patteson  J.     Surely  the  foundation  of  all 

this  proceeding  is  a  debt  as  to  which  the  Court  has 

jurisdiction  over  the  defendant.     As  you  argue,  if  there 

were   funds   in    the   City   belonging   to  the  Queen  of 

England,   there   might   be   an   attachment  against  the 

garnishee.]     In  Banks,  v.  Self{c\  cited  and  acted  upon 

in  Uaringtan  v.  Macmorris  (rf),  the  defendant  pleaded  a 

recovery  against  him  as  garnishee  in  a  suit  against  the 

plaintiff,  defendant  being  debtor  to  plaintiff  at  the  time : 

and  on  demurrer  it  was  objected  that  the  suit  against 

the  now  plaintiff  in  the  Court  below  was  not  shewn  to 

(a)   1  Wm$,  Sound.  67.  (6)  8  7.  i?.  417. 

(c)  5  Taunt.  234,  note.  (rf)  6  Taunt.  228. 
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I  or  I 

1__  contrary  to   the  due  administration  of  justice.      The 


Wadbwobth  jjQn(j  itself  is  not  made  part  of  the  record.  It  does  not 
Queen  of  appear  that  any  application  has  been  made  to  the  Lord 
Mayor's  Court  to  stay  proceedings  in  the  suit  because 
the  Queen  cannot  be  sued  there.  The  present  motion 
is  quia  timet  If  the  objection  is  taken  on  the  trial,  the 
Judge  of  the  Lord  Mayor's  Court  will  deal  with  it,  and 
it  may  be  brought  before  a  Court  of  Error ;  Harton  v. 
Bechman  (a),  Clark  v.  Denton  (by,  [Lord  Campbell  C.  J. 
The  question  as  to  jurisdiction  may  arise  on  facts  not 
necessarily  appearing  by  the  record.]  That  might  be  so; 
as  in  Day  v.  Paupierre  (c).  The  subject  matter  of  this 
suit  being  within  the  jurisdiction  of  the  Court  on  a  con- 
cessit solvere,  the  proper  mode  of  defence  on  the  part  of 
the  Queen  would  have  been  to  appear  and  put  in  a  plea. 
The  defence,  that  the  borrowing  was  an  act  of  state, 
would  have  been  fully  available  in  that  form,  and  would, 
it  must  be  presumed,  have  been  properly  disposed  of  by 
the  Court  At  present,  this  Court  cannot  say,  on  look- 
ing at  the  bond  or  certificate  sued  upon,  that  it  may  not 
be  ground  for  an  action  against  the  Queen  personally. 
What  the  law  on  that  subject  was,  in  the  particular  case, 
would  depend  on  the  evidence.  [JErle  J.  The  instrument 
itself  informs  the  bearer  that  it  is  made  by  virtue  of  a 
law  decreed  by  the  Cortes  and  sanctioned  by  the  Queen 
Regent,  and  of  a  treaty  concluded  by  the  Secretary  of 
State.  Suppose  the  plaintiff  on  his  affidavit  shewed 
expressly  that  he  could  have  no  right  in  an  action 
against  the  Queen  individually :  would  the  Lord  Mayor's 
Court  still  be  entitled  to  proceed  ?     Suppose  he  made 

(a)  6  T.  J?.  760.  (6)  IB,^  Ad.  92. 

(c)  13  Q.  B.  802. 


Spain. 
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'___  let  pass.     [Erie  J.     It  is  not  always  true  that  a  party 

Wadsworth  y^Y^Q  ^gg  eiititled  to  object  to  the  jurisdiction,  but  has 
Queen  of  allowed  the  cause  to  be  tried  on  the  other  matters  in 
dispute,  cannot  afterwards  have  a  prohibition.  The  con- 
trary has  been  held  on  prohibition  to  a  County  Court, 
where  title  had  come  in  question.]  In  Thompson  v. 
Ingham  (a),  which  was  such  a  case,  the  question  of 
jurisdiction  had  been  raised  at  the  proper  time  in  the 
County  Court  [Lord  Campbell  C.  J.  Do  you  allow 
that  the  garnishee  might  move  for  a  prohibition  before 
plea  pleaded  ?]  He  might ;  but  not  after  he  has  put  in 
a  plea  which  admits  the  jurisdiction.  An  Anonymous  {b) 
case  in  Ventris  agrees  with  this  view ;  and  In  re  Jones 
and  James  (c)  is  a  direct  authority  on  the  point  [Erie  J. 
My  opinion  in  that  case  must  be  taken  to  have  been 
reviewed  and  found  wrong.] 

As  to  the  principal  question :  the  case  is,  that  the 
defendant  has  raised  money  within  the  jurisdiction  of 
the  Lord  Mayor's  Court  by  bonds  bearing  an  interest 
payable  in  London.  Nothing  appears  that  can  legally 
distinguish  the  funds  attached  from  the  Queen's  own 
funds.  She  appears  to  have  the  controul  of  them  all. 
In  The  Duke  of  Brunswick  v.  The  King  of  Hanoner  (d), 
cited  in  moving  for  this  rule,  it  was  held  that  a  foreign 
prince,  being  in  this  country,  could  not  be  made 
amenable  to  the  Court  of  Chancery  for  acts  done  in 
exercise  of  his  sovereign  authority  :  but  those  acts  were 
done  in  his  own  dominions ;  a  circumstance  particularly 
noticed  by  Lord  Cottenham  in  his  address  to  the  House 

(a)   14  Q.  B.  710.  (6)  1  Venir,  336. 

(c)  1  Lowndeg,  M.  ^  P.  65. 

{d)  2  H.  Lords  Ca.  1.     S.  C.  in  the  RolU  Court,  6  Btav.  1. 
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rahmt  xrii.       Chambers,  Peacock  and  BandeU,  contrft.    The  suit  has 
arrived  at  this  point :  the  garnishees  having  pleaded,  issues 


Wadsworth  jjj^yg  jj^g^  joined  upon  the  pleas,  and  now  stand  for 
C^ieenof  trial,  the  result  of  which,  if  the  pleas  be  not  proved,  will 
be  that  execution  will  go  against  the  moneys  of  the 
defendant,  unless  she  put  in  bail  within  a  year  and  a 
day  to  appear  and  try  in  the  Lord  Mayor's  Court. 
The  questions  are,  whether  prohibition  lies,  and  whether 
it  is  now  properly  applied  for.  Now  the  rule  is,  that 
a  prohibition  will  be  granted  whenever  the  Superior 
Court  can  see  that  the  Court  below  has  exceeded  its 
jurisdiction.  And  (assuming  that  the  garnishees  here 
are  not  entitled  as  parties  to  demand  it)  the  prohibition 
may  issue  even  at  the  instance  of  a  stranger;  a  rule 
founded  not  only  in  justice  to  the  subject  but  in  a 
jealous  regard  to  the  prerogative  of  the  Crown:  for 
**  there  are  two  things  in  prohibition,  1st  contempt  of 
the  Crown,  and  disherison  of  it  in  taking  on  them 
judicial  power  where  they  have  no  right;  2d  is  a 
damage  to  the  party ;"  Ede  v.  Jackson  (a).  '*  And  the 
King's  Courts  that  may  award  prohibitions,  being  in- 
formed either  by  the  parties  themselves,  or  by  any 
stranger,  that  any  Court  temporal  or  ecclesiastical  doth 
hold  plea  of  that  whereof  they  have  not  jurisdiction, 
may  lawfully  prohibit  the  same,  as  well  after  judgment 
and  execution,  as  before ;"  2  Inst  602.  The  rule  on 
this  subject  has  been  exemplified  in  the  late  decisions 
as  to  the  County  Courts.  [Lord  Campbell  C.  J.  Those 
cases,  as  well  as  Home  v.  Earl  Camden  (^),  seem  to  press 
you  a  good  deal.]  Li  Home  v.  Earl  Camden  (&)  the 
Court  of  Appeals  in  cases  of  prize,  to  which  the  prohi- 

(a)  Fort€$e,  345.  (6)  2  H.  Bl  533  ;  4  T.  iR.  382 ;  I  H.  BL  476. 
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suggested   custom.      [Lord  Campbell  C.  J.     What  is 


Wadbworth  there  jq  shew  that  a  personal  service  ought  to  be  practi- 
Queen  of  cable  ?J  It  is  at  least  requisite  that,  if  a  summons  were 
served,  the  summons  should  have  force  to  compel  the 
party  to  come  in.  The  present  case  differs  from  others 
inasmuch  as  the  defendant  always  was,  and  must  be, 
out  of  the  jurisdiction.  This  is  not  an  objection  which 
can  be  waived  by  pleading,  in  the  case  of  a  garnishee, 
more  than  if  it  were  that  of  an  ambassador.  [Lord 
Campbell  C.  J.  One  difficulty  you  have  is,  that  there 
are,  as  it  seems,  cases  in  which  a  foreign  prince  may  be 
sued,  and  the  Court  below  may  be  proceeding  to  decide, 
but  not  wrongly,  as  to  this  being  one  of  them.]  The 
assumption,  that  this  is  such  a  case,  should  be  sustained 
by  those  who  allege  the  jurisdiction :  but  the  dbntrary 
appears  from  the  affidavits,  the  bonds,  and  the  proceed- 
ings in  the  suit. 

Then,  has  the  Lord  Mayor's  Court  any  jurisdiction, 
for  the  purpose  of  a  suit,  over  a  Queen  of  Spain  resident 
in  her  own  dominions  ?  In  Doughu  v.  Forrest  {b)  Best 
C.  J.  said  that  ''  a  natural  bom  subject  of  any  country, 
quitting  that  country,  but  leaving  property  under  the 
protection  of  its  law,  even  during  his  absence,  owes 
obedience  to  those  laws,  particularly  when  those  laws 
enforce  a  moral  obligation :"  but  he  distinguished  such 
a  case  from  Buchanan  v.  Bucker  {a)  \  and  he 'added: 
*^  To  be  sure  if  attachments  issued  against  persons  who 
never  were  within  the  jurisdiction  of  the  Court  issuing 
them,  could  be  supported  and  enforced  in  the  country 
in  which  the  person  attached  resided,  the  legislature  of 

(a)  1  Camp.  63;  9  EoMt,  192.  (fc)  4  Bing.  686.  702,  3. 
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^^^^'        process  or  order  of  any   Court,  by   any  procee^ng 

Wadswobth  against  either  the  person  or  the  property  of  a  sovereign 
Qaeenof  prince;  and  indeed  that  any  such  attempt  would  be 
deemed  a  hostile  aggression,  not  only  against  the  sove- 
reign prince  himself,  but  also  against  the  state  and 
people  of  which  he  is  the  sovereign :  that  it  is  the 
policy  of  the  law  (to  be  everywhere  taken  notice  of), 
that  such  risks  ought  to  be  avoided :"  to  which  propo- 
sitions his  Lordship's  judgment  conformed.  [Lord 
Campbell  C.  J.  There  may  in  any  country  be  private 
property  of  a  foreign  prince,  to  which  these  remarks 
would  not  apply.]  Lord  Lyndhurst  said,  in  The  Duke 
of  Brunswick  v.  The  King  of  Hanover  (a)  in  the  Uooae 
of  Lords,  that  it  wa3  unnecessary  there  to  define  the 
circumstances  (admitting  that  such  might  exist)  under 
which  a  foreign  sovereign  might  be  sued  here  for  acts 
done  abroad :  but  he  said :  '*  It  must  be  a  very  parti- 
cular case  indeed,  even  if  any  such  case  could  exist, 
that  would  justify  us  in  interfering  with  a  foreign 
sovereign  in  our  Courts.**  And  Lord  Brougham  said : 
*'  It  would  have  been  necessary  where  two  foreign 
princes  came  to  the  Courts  of  this  country  respecting  a 
matter  transacted  abroad,  to  have  disclosed  such  a  case 
as  would  have  shewn  clearly  that  it  was  upon  a  private 
matter,  and  that  they  were  acting  as  private  individuids, 
so  as  to  give  the  Courts  in  this  country  jurisdiction." 
The  process (^)  here  is  to  attach  "all"  " moneys,  goods 
and  efiects"  of  the  defendant  without  reference  to  their 
being  public  or  private.  If  the  property  to  be  taken  was 
private,  that  distinction  should  have  been  pointed  at  in 


(a)  2  Hv.  Lords  Co,  23. 


(6)  Ante,  pp.  172,  3. 
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In  De  Haber  v.  The  Queen  of  Portugal  Sir  F. 
Thesigefy  in  last  term  {April  16th),  obtained  a  rule 
DkHabkb  calling  on  the  Mayor  and  aldermen  of  the  city  of 
London^  upon  notice  of  the  rule,  to  be  given  to  the 
Registrar,  or  his  deputy,  of  the  Court  after  mentioned, 
and  on  Maurice  De  Hahevy  upon  notice  &c.,  to  shew 
cause  why  a  writ  of  prohibition  should  not  issue  to  the 
Court  &c.  called  The  Lord  Mayor's  Court  of  London^  to 
prohibit  the  said  Court,  and  also  the  said  Mayor  and 
aldermen,  from  holding  plea  or  further  proceeding  in 
the  action  entered  in  the  said  Lord  Mayor's  Court  by 
the  said  M.  de  Haber  against  Her  most  faithful  Majesty 
Do&a  Maria  da  Ghria^  Queen  of  Portugal^  therein  de- 
scribed as  '^  Her  most  faithful  Majesty  Dofia  Maria  da 
Gloria^  Queen  of  Portugal^  as  reigning  Sovereign  and 
supreme  Head  of  the  nation  of  Portugal;'  and  from 
further  proceeding  with  two  foreign  attachments  issued 
out  of  the  said  Court  in  the  said  action,  and  made  in 
the  hands  of  Senhor  Guilheme  Candida  Xavier  de  Brito 
and  Messrs.  William  Miller  Christy^  George  Holgate 
Forster^  George  Scholefield,  William  Shadbolt^  John 
Timothy  Oxley  and  George  Taylety  respectively;  and 
to  restrain  M.  De  Haber  from  further  proceeding  with 
the  same  or  either  of  them. 

The  rule  was  obtained  upon  an  affidavit,  in  which  it 
was  deposed  that,  on  5th  of  July  1850,  Maurice  De 
Haber  entered  an  action  in  the  Mayor'd  Court  of  London 
against  Her  most  faithful  Majesty  Dofia  Maria  da  Gloria^ 
Queen  of  Portugal^  and  issued  an  attachment  in  the 
same  Court  against  the  moneys  &c.  which  were  or 
should  come  into  the  hands  of  Senhor  Guilheme  Candida 
Xavier  de  Brito.    The  deponent  stated  that  he  had  been 
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Fohme  xvii.  and  for  money  taken  by  Her  said  Majesty  Doiia  ifimd 
da  Ghriay  Queen  of  Porttigaly  by  and  on  behalf  of  the 
said  nation  of  Portugal^  from  this  deponent's  banker; 
with  interest  thereon." 

The  notice  of  attachment  (a)  to  De  Brito  referred  to 
the  action,  describing  the  defendant  and  her  character 
as  in  the  last  mentioned  affidavit,  and  attached  all  such 
moneys,  &c.,  as  the  garnishee  then  had,  or  which 
might  thereafter  come  into  his  hands  or  custody,  ''of 
the  said  defendant,  to  answer  the  said  plaintiff  in  the 
plea  aforesaid." 

The  affidavit  on  which  the  present  rule  was  obtained 
further  stated  that  deponent  had  been  informed  and 
believed  that  the  last  mentioned  claim  of  De  Haber 
arose  upon  the  same  cause  of  action  as  that  in  the  first 
action ;  and  it  repeated,  as  to  this  last  action,  the  facts 
already  mentioned  to  have  been  deposed  to  as  to  die 
first. 

The  affidavit  also  stated  that  another  attachment 
issued  in  each  action  against  Christy y  Forster^  Scholefield, 
ShadboU,  Oxley  and  Tayler^  the  trustees  of  The  London 
Joint  Stock  Bank,  as  to  which  the  circumstances  did 
not  differ  from  those  of  the  attachments  first  mentioned. 

In  answer,  on  the  part  of  De  Haber,  an  affidavit  by 
the  Deputy  Registrar  of  the  Mayor's  Court  was  put  in, 
which  stated  the  custom  of  London  as  to  foreign  attach- 
ments. It  stated,  fiirther,  that  the  affidavit  on  which 
the  Mayor's  Court  granted  the  attachment  "  is  not  con- 
sidered in  the  nature  of  an  affidavit  to  hold  to  bail,  and 
is  not  tested  by  the  rules  applicable  to  such  affidavits, 
but  is  taken  as  a  protection  to  the  Court  and  suitors. 


(a)  Set  out  at  length  in  the  judgment,  post,  p.  205. 
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roium*  xviL  pears  from  Lord  Langdale^s  judgment  in  The  Duke  of 

L__  Brunstdck  v.  The  King  of  Hammer  (a).      The  case  is 

Dii:HABEB  somewhat  analogous  to  that  of  an  action  brought  against 
Queen  of  (he  govemor  of  a  foreign  possession  of  the  Crown  for  an 
act  done  in  such  foreign  possession ;  the  governor,  if  he 
insists  upon  his  right  to  do  the  act  in  his  character  of 
governor,  must  plead  the  matter  specially ;  Mostyn  v. 
Fahrigas  (i).  The  Queen  of  Portugal^  by  not  pleading 
to  the  jurisdiction,  has  submitted  to  it.  But,  further, 
the  present  question  is  not  between  the  plaintiff  and  the 
Queen  of  Portugal^  but  between  the  plaintiflF  and  the 
garnishee.  The  defendant  cannot  have  a  prohibition, 
for  want  of  jurisdiction,  before  appearing  in  the  inferior 
Court ;  and  the  garnbhee,  to  take  advantage  of  the  ob- 
jection, should  plead  it  there;  Cook  v.  Licence  {c\ 
6  Bac.  Ahr.  589.  (7th  ed.)  tit.  Prohibition  (K>  The 
prohibition  will  then  go,  if  the  inferior  Court  refuse  the 
plea  so  as  to  shew  unequivocally  an  intention  to  exceed 
the  jurisdiction.  If  the  garnishee  had  pleaded  only  Nil 
habet,  the  Lord  Mayor*s  Court  would  unquestionably 
have  had  the  right  to  try  an  issue  on  that  plea.  He 
might  have  pleaded  to  the  jurisdiction ;  for  he  can 
plead  whatever  the  defendant  can;  Masters  v.  Lewis (d)^ 
Even  if  the  Queen  of  this  realm  had  chosen,  as  she 
might,  to  sue  as  an  individual  (^),  she  must  have 
answered  to  a  bill  of  discovery  touching  the  matter  of 
the  suit.    Where  an  objection  is  taken  to  the  jurisdiction 

(a)  6  Beav.  1.,  in  the  Rolls.  S.  C,  in  Dom.  Proc.,  affirming  the  above 
decree,  2  H,  L.  Co.  \. 

(6)  1  Cowp,  161.  172,  3.  See  note  to  S.  C.  in  1  Smith's  Lead.  Co,  363, 
368  6,c,(3d.ed.). 

(c)   1  Ld.  Raym.  346.  (rf)   1  Ld,  Raym.  56, 

(«)  Sec  l(i  Vin.  Ah.  536.,  tit.  Prerogative  of  the  King  {Q,.  4). 
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ceeded  its  jurisdiction.  The  object  of  the  attachment 
is  to  compel  a  party  to  appear  in  a  cause  which  is  not 
within  the  competence  of  that  Court  It  is  said  that 
the  garnishee  ought  to  have  pleaded  to  the  jurisdiction: 
but,  even  if  that  were  so,  the  Court  will  not,  on  account 
of  his  not  having  so  pleaded,  allow  this  action  to  go  on 
against  the  Queen  of  Portugal  And,  further,  he  was 
not  bound  to  plead  to  the  jurisdiction :  as  regards  him- 
self, the  only  question  is  whether  he  is  indebted  to  the 
defendant :  he  may  be  entirely  ignorant  of  the  nature 
of  the  plaintiff's  claim  on  the  defendant  It  may  be 
questionable  whether  the  dictum  in  Mcuters  v.  Lewis  (a) 
be  correct,  that  ''  garnishment  cannot  be,  but  where  the 
gambhee  is  liable  to  the  action  of  the  defendant ;  for 
the  garnishee  may  plead  all  things  that  the  defendant 
might  have  pleaded."  [Lord  Campbell  C.  J.  It  is  the 
dictum  of  no  less  a  Judge  than  Lord  Holt.  Wightman  J. 
And  it  seems  very  reasonable.  Lord  Campbell  C.  J. 
The  garnishee  may  in  some  cases  know  what  the  plain- 
tiff's claim  is.  Wightman  J.  It  is  said  that  the  garnishee 
may  plead  that  he  has  no  money  of  defendant  in  hand, 
**or  other  special  matter^  {h).'\  Supposing  him  to  have 
that  right,  his  abstaining  from  the  exercise  of  it  cannot 
oust  the  original  debtor  from  the  right  of  denying  the 
jurisdiction.  Again,  the  Court,  even  on  the  su^estion 
of  a  stranger,  will  prohibit  the  inferior  Court  from 
exceeding  its  jurisdiction  ;  Com.  Dig.  Prohibition  (£), 
2  Inst  607.  It  is  true  that,  in  ordinary  cases,  a  party 
sued  appears,  before  applying  for  a  prohibition ;  Sparks 
V.  fVood{c):  and  a  plea  to  the  jurisdiction  may  be 
generally  proper;  Lucking  v.  Denning (d):  but  an  ap- 


(a)  \  Ld.  Raym,  56. 
(c)  6  Mod,  M(>. 


(6)  Bohmi't  FrMkgia  Londini,2b6  (3d.  od.). 
(ff)  1  Salk.  201. 
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WdmmtXriL   <be  proper  mode  of  Aopping  it,  wlietlier  faj  a  plea  in 
^^^-        the  Court  below  or  bj  prolubitiao. 
I>c  iUBUfc  Od*.  odn.  raft. 

Lord  CAJfPBELL  C.  J^  in  this  term  {Maai  28di>  deli- 
vered the  judgment  of  the  Court  in  both  cases. 

Db  Habeb  agauut  The  Qmir  w  Pobtuoal. 

We  are  of  opinion  that  the  rule  fiar  a  prohibition  in 
this  case  oog^  to  be  made  absolute. 

The  plaintiff  has  commenced  an  acdon  of  debt  in  the 
Court  of  the  Lcnrd  Mayor  of  Lamdam  against  ^  Her  most 
fisuthful  Majesty  Doiia  Maria  da  Gbria,  Queen  of  Ar- 
tMffoly  as  reigning  Sovereign  and  supreme  head  of  the 
nation  of  Portugal:^  and,  by  an  affidavit  laid  before  us, 
it  appears  that  the  plaintiff's  alleged  cause  of  action  is  in 
respect  of  a  sum  of  Portugue$e  money  equivalent  to 
12,136/.  steriing,  which  he  had  in  the  hands  of  one 
Francisco  Ferreiri  of  Litbon^  banker,  at  the  period  when 
Don  Miguel^  pretending  to  the  Crown  of  Portugal^  was 
driven  out  of  that  country,  and  which  was  by  the  said 
Francisco  Ferreiri  paid  over  to  the  Portuguese  Govern- 
ment now  represented  by  the  royal  defendant      The 
plaintiff,  having  entered  his  plaint,  proceeded  according 
to  the  custom   of  foreign  attachment  in   the  city  of 
London^  as  if  the  defendant  were  subject  to  the  juris- 
diction of  the  Lord  Mayor's  Court  and  the  cause  of 
action  bad  arisen  within  that  jurisdiction ;   and  be  sued 
out  a  summons  for  the  defendant  to  appear  and  answer 
the  plaintiff  in  the  plea  aforesaid.     A  return  being  made 
by  the  Serjeant  at  Mace,  that  the  said  defendant  had 
nothing  within  the  said  City  or  liberties  thereofy^  whereby 
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Queen  of      Portugal^  as  reigning  Sovereign  and  as  supreme  head  of 
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the  nation  oi  Portugal^  defendant,  at  the  suit  of  Maurice 
de  Habery  plaintiff,  in  a  plea  of  a  debt  upon  demand  of 
24^0002.,  I  do  attach  all  such  moneys,  goods  and  eflects 
as  you  now  have,  or  which  hereafter  shall  come  into 
your  hands  or  custody,  of  the  sud  defendant,  to  answer 
the  said  plaintiff  in  the  plea  aforesaid :  And  that  you  are 
not  to  part  with  such  moneys,  goods  or  effects  without 
licence  of  the  said  Court 

G.  T.  R.  Reynaly  plaintiff's  attorney, 
Lord  Mayor's  Court  Office,  Old  Jewry. 

J,  Z»  Gore, 
Serjeant  at  Mace.*' 

On  the  second  day  of  Easter  term  this  rule  for  a 
prohibition  was  applied  for  and  obtained  on  behalf  of 
the  Queen  of  Portugal, 

Cause  being  shewn  against  this  rule  and  a  similar 
rule  in  a  similar  action  brought  against  Her  most  faithful 
Majesty  the  Queen  of  Spainy  various  questions  re- 
specting foreign  attachment  were  discussed,  which  we  do 
not  feel  it  necessary  to  determine,  as  we  think  that,  upon 
simple  and  clear  grounds,  there  has  been  an  excess  of 
jiuisdiction  by  the  Court  of  the  Lord  Mayor  of  London, 
against  which  we  are  bound  to  grant  a  prohibition  at  the 
prayer  of  the  defendant 

In  the  first  place,  it  is  quite  certain,  upon  general 
principles,  and  upon  the  authority  of  the  case  of  The 
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opinion  of  that  great  Judge,  the  Sovereign  himself 
would  have  been  considered  entitled  to  the  same 
protection,  immunity  and  privilege  as  the  minister  who 
represents  him  ? 

Let  us  see  then  what  has  been  done  by  the  Lord 
Mayor  of  London.  On  a  plaint  being  entered  in  his 
Court  against  ^'DoQa  Maria  da  Gloria^  as  reigning 
Sovereign  and  supreme  head  of  the  nation  of  Portugal^ 
for  what  she  had  done  ^^  for  and  on  behalf  of  the  said 
nation/  he  summons  her  to  appear  before  him;  and, 
she  being  solemnly  called  and  making  de&ult,  he,  with 
full  knowledge  that  she  was  so  sued,  issues  an  attach- 
ment against  her  for  this  default,  to  compel  her  to 
appear.  Under  this  attachment,  all  her  money,  goods 
and  effects  within  the  City  and  liberties  of  London  are 
ordered  to  be  seized ;  if  she  does  not  obey  the  mandate 
within  a  year  and  a  day,  these  funds  are  to  be  confis- 
cated or  applied  to  the  satisfaction  of  the  plaintiff  s 
demand,  without  any  proof  of  its  being  justly  due ;  and 
she  can  only  get  rid  of  the  attachment  by  giving  bail, 
to  pay  the  sum  which  the  plaintiff  may  recover,  or  to 
render  herself  to  prison  that  she  may  be  committed  to 
the  Poultry  or  Giltspur  Street  Compter.  The  attach- 
ment applies,  not  only  to  all  the  moneys,  goods  and 
effects  of  the  Queen  of  Portugal  then  in  the  hands  of 
the  garnishee,  but  to  all  that  shall  thereafter  come  into 
his  hands.  The  process  is  studiously  framed  to  be  appli- 
cable to  property  of  the  Queen  as  "supreme  head  of"  the 
Portuguese  nation.  It  appears  from  the  affidavit  that  the 
plaintiff  had  entered  a  former  plaint  against  the  Queen  of 
Portugal,  which,  he  suggested,  was  against  her  in  her 
individual  capacity ;  that,  upon  an  attachment,  the  gar- 
nishee pleaded  Nil  habet ;  and  that  upon  this  issue  the 
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him ;  and  be  goes  on  to  cite  a  decision  in  his  own 
country  which  completely  overturns  his  doctrine.  "  In 
the  year  1668,  certain  private  creditors  of  the  King  of 
Spain  arrested  three  ships  of  war  of  that  kingdom, 
which  had  entered  the  port  of  Flushing^  that  the  pur- 
suers might  thus  obtain  satisfaction  for  their  debt,  the 
King  of  Spain  being  cited  to  appear  at  a  certain  day 
before  the  Judges  of  the  Court  of  Flushing:  but,  upon 
the  remonstrance  of  the  Spanish  ambassador,  the  States 
General,  by  a  decree  of  12th  December  1668,  ordered 
the  authorities  of  the  province  of  Zealand  to  liberate 
the  Spanish  ships  of  war,  and  to  allow  them  freely  to 
depart,  at  the  same  time  directing  a  representation  to  be 
made  to  the  Spanish  Government  to  do  justice  to  the 
Dutch  citizens,  lest  it  should  be  necessary  to  resort  to 
reprisab."  And  there  can  be  no  doubt  that,  according 
to  the  law  of  nations,  reprisals  would  be  the  appropriate 
remedy,  not  a  judicial  citation  before  a  municipal  Court, 
to  be  enforced  by  seizure  of  national  property. 

In  Seldens  Table  Talk  {Singer's  Edition,  p.  108  (a)  ) 
there  are  the  following  words,  supposed  to  be  spoken 
by  that  profound  lawyer  himself. 

*^The  King  of  Spain  was  outlawed  in  Westminster 
Hally  I  being  of  counsel  against  him.  A  merchant  had 
recovered  costs  against  him  in  a  suit,  which  because 
he  could  not  get,  we  advised  to  have  him  outlawed  for 
not  appearing,  and  so  he  was.  As  soon  as  Gondomar 
heard  that  he  presently  sent  the  money,  by  reason,  if 
his  master  had  been  outlawed,  he  could  not  have  the 
benefit  of  the  law,  which  would  have  been  very  preju- 
dicial, there  being  then  many  suits  depending  betwixt 
the  King  of  Sptlbif  and  our  English  merchants." 

J|  (a)  Tit.  Law,  5  3. 
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would  be  liable  to  punishment  Till  stat  2  &  3  JV.  A. 
c.  39.  (a),  there  could  have  been  no  outlawry  except 
upon  a  capiasy  which  could  not  be  lawfully  sued  out 
against  a  peer  or  member  of  the  House  of  Commons, 
much  less  against  a  sovereign  prince.  After  outlawry, 
the  outlaw  is  to  be  seized  wherever  he  can  be  found, 
and  imprisoned  in  salva  et  arcta  custodia;  all  his  per- 
sonal property  is  forfeited  to  the  Queen  of  England; 
and  she  is  entitled  to  the  profits  of  all  his  lands.  Such 
a  proceeding  is  manifestly  inapplicable  to  a  foreign 
sovereign,  who  must  be  supposed  to  be  in  his  own 
dominions,  and,  if  he  were  in  England^  could  not  be 
so  sued  without  a  breach  of  the  law  of  nations  and  of 
our  municipal  law.  The  suits  alleged  to  have  been 
pending  between  the  King  of  Spain  and  the  English 
merchants,  if  there  were  any,  were  probably  actions 
brought  by  him  on  bills  of  exchange,  or  arising  out  of 
some  of  the  commercial  transactions  in  which  his 
Majesty  was  then  engaged.  For  such  matters  a  foreign 
sovereign  might  and  may  still  sue  in  our  Courts  of 
justice:  but  no  authority  can  be  found  for  his  being 
sued  here  as  a  sovereign. 

In  the  case  of  ITie  Prince  Frederick,  before  Lord 
Stowell  as  Judge  of  the  Admiralty,  the  same  view  of 
the  subject  was  taken  by  that  greatest  of  jurists, 
although,  from  a  compromise,  no  formal  judgment  was 
pronounced.  There  a  Dutch  ship  of  war  had  been 
saved  from  shipwreck  by  English  sailors,  who  libelled 
her  for  the  salvage.  Objection  being  made  that  the 
Court  had  no  jurisdiction,  a  distinction  was  attempted, 
that  the  salvors  were  not  suing  the  King  of  the  Nether- 
lands,  and  that?  being  in  possession  of,  and  having  a 
tl  (a)  Sect  5. 
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De  Habee  yf^  Yi2Lve  now  to  consider  whether  we  can  grant  the 
Qoeen  of  prohibition  on  the  application  of  the  Queen  of  Portugal 
before  she  appears  in  the  Lord  Mayor's  Court  The 
plaintiff's  counsel  argue  that,  before  she  can  be  heard, 
she  must  appear  and  put  in  bail,  in  the  alternative^  to 
pay  or  to  render.  It  would  be  very  much  to  be  lamented 
if,  before  doing  justice  to  her,  we  were  obliged  to  impose 
a  condition  upon  her  which  would  be  a  further  indignity, 
and  a  further  violation  of  the  law  of  nations.  If  the  rule 
were  that  the  application  for  a  prohibition  can  only  be 
by  the  defendant  after  appearance,  we  should  have  had 
little  scruple  in  making  this  an  exception  to  the  rule. 
But  we  find  if  laid  down  in  books  of  the  highest  autho- 
rity that,  where  the  Court  to  which  the  prohibition  is  to 
go  has  no  jurisdiction,  a  prohibition  may  be  granted 
upon  the  request  of  a  stranger^  as  well  as  of  the  defendant 
himself;  2  Inst  607,  Com.  Dig.  Prohibition  (E.).  The 
reason  is  that,  where  an  inferior  Court  exceeds  its  juris- 
diction, it  is  chargeable  with  a  contempt  of  the  Crown 
as  well  as  a  grievance  to  the  party ;  Ede  v.  Jackson  (a). 
Therefore  this  Court,  vested  with  the  power  of  prevent- 
ing all  inferior  Courts  from  exceeding  their  jurisdiction 
to  the  prejudice  of  the  Queen  or  her  subjects,  is  bound 
to  interfere  when  duly  informed  of  such  an  excess  of 
jurisdiction.  What  has  been  done  in  this  case  by  the 
Lord  Mayor's  Court  must  be  considered  as  peculiarly 
in  contempt  of  the  Crown,  it  being  an  insult  to  an 
independent  sovereign,  giving  that  sovereign  just  cause 
of  complaint  to  the  British  Government,  and  having  a 

(«)  Fort,  346. 
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vidual,  supposing  that  she  could  be  sued  in  the  Lord 

Wamworth  Major's  Court  for  a  debt  contracted  by  her  in  Ijmdm 
<^een  of  in  her  private  capacity,  she  having  by  the  consUtutional 
laws  of  Spcdn  private  property  vrhich  vrould  be  ansvrer- 
able  for  such  a  debt 

There  is  here  therefore  an  equal  want  of  jurisdiction 
in  the  Lord  Mayor's  Court  to  entertain  the  suit  or  to 
summon  the  defendant  Nevertheless,  the  Lord  Mayor 
did  entertain  the  suit,  summoned  the  defendant,  and, 
upon  her  making  default  in  appearing  before  him,  with 
full  knowledge  of  the  alleged  cause  of  action,  awarded 
an  attachment  against  her,  under  which  money  due  to 
her  in  her  public  capacity  as  Sovereign  of  Spain  was 
liable  to  be  seized. 

There  is  in  this  case,  therefore,  the  same  palpable 
excess  of  jurisdiction  pointed  out  in  the  case  of  the 
Queen  of  Portugal  We  have  only  to  consider  whether 
there  is  before  us  a  proper  party  to  pray  for  a  prohibi- 
tion. The  Queen  of  Spain  does  not  make  the  complaint; 
and  it  is  only  made  by  the  garnishee,  after  pleading  Nil 
habet.  The  plaintiff's  counsel  argue  that  the  garnishee 
could  only  plead  Nil  habet ;  that,  if  the  Queen  of  Spain 
has  any  privilege  against  being  sued  in  the  Courts  of 
this  country,  she  only  can  take  advantage  of  it ;  that  she 
ought  to  have  appeared  and  pleaded  to  the  jurisdiction ; 
that  by  her  non-appearance  she  must  be  considered  as 
having  waived  her  privilege ;  that  there  has  been  no 
excess  of  jurisdiction  at  any  rate  as  far  as  the  garnishee 
is  concerned ;  that  it  roust  be  presumed  that  the  Lord 
Mayor's  Court  will  do  its  duty ;  and  that,  if  it  decide 
improperly,  the  remedy  is  a  writ  of  error  by  which  the 
record  may  finally  be  brought  into  this  Court     But  we 
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*        till  the  objection  relied  upon  was  specifically  made  in 

Wadsworth  ^jjg  inferior  Court  and  overruled,  the  plaintiff's  counsel 
(^enof  mainly  relied  upon  the  two  cases  of  Home  v.  Lord 
Camden  (a)  and  Chesterton  v.  Farlar(b),  In  the  former 
case  it  was  held  by  the  House  of  Lords,  in  conformity 
with  the  advice  of  all  the  Judges,  that,  whether  the  mis- 
interpretation by  an  inferior  Court  of  a  statute,  the 
consideration  of  which  is  confessed  to  be  within  its  juris- 
diction, be  a  ground  for  a  prohibition,  or  be  not 
rather  a  matter  of  appeal,  in  such  case  a  prohibition 
will  not  lie  unless  it  be  made  to  appear  to  the  superior 
Court  that  the  party  applying  for  the  prohibition  has 
in  the  inferior  Court  alleged  the  grounds  for  a  contrary 
interpretation  of  the  statute  on  which  he  appears  for  the 
prohibition,  and  that  the  inferior  Court  has  proceeded 
notwithstanding  such  allegation.  But  the  opinion  of  the 
Judges,  delivered  by  Lord  Chief  Justice  JEyre,  on  which 
the  House  acted,  was  founded  entirely  upon  the  reason 
that  the  inferior  Court  (the  Commissioners  of  Prizes) 
had  committed  no  excess  of  jurisdiction,  and  therefore 
that  a  misconstruction  of  the  Act  of  parliament  was 
rather  the  subject  of  an  appeal  than  of  a  prohibition. 
He  8ays(c):  '^  The  complaint  made  to  the  temporal  Court 
is  not  that  the  sentence  is  wrong,  which  indeed  the 
temporal  Court  had  no  jurisdiction  to  correct  if  it 
were  wrong,  nor  is  the  complaint  that  the  sentence 
was  an  excess  of  jurisdiction,  or  in  any  other  respect 
a  ground  for  prohibiting  the  Prize  Court  to  carry  it 
into  execution.'*     In   Chesterton  v.  Farlar  {b)  a  party 

(fl)  2  H.  BL  533.  (6)  7  A.SrE.  713. 

(c)  2  H.  BL  646. 
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Foiume  xvih   consistently  with  the  decisions  of  our  predecessors,  and 

1__  the  principles  by  which  they  have  been  guided,  to  grant 

the  relief  which  is  prayed.  If  we  had  entertained  any 
grave  doubt  upon  the  subject  we  should  have  directed 
the  applicant  to  declare  in  prohibition :  but,  being  clearly 
of  opinion  that  there  is  an  excess  of  jurisdiction  m  the 
Court  below,  of  which  he  is  entitled  to  complain  before 
us,  it  is  our  duty  simply  to  make  the  rule  absolute. 

Rule  absolute. 


May  Slst. 


The  Queen  against  Haslam  and  Howarth. 


The< 
(not  I 


oocupiera    C\^  appeal  against  a  rate  for  the  relief  of  the  poor  of 
OT)"o?  ^^^  township  of  Great  Bolton  in  the  borough  of 

premises  were 
rated  for  them 

to  the  poor  as  for  **  Chemical  works,  lands  and  buildings.  *"  Part  of  the  works  consisted  of 
**  chambers**  used  for  the  manufacture  of  sulphuric  acid.  The  chambers  were  veasels  of  sheet 
lead,  weighing  each  several  tons,  13  feet  high,  13  wide,  and  from  40  to  60  long ;  the  lower 
part  forming  a  dish  12  inches  deep,  in  which  the  acid  was  deposited;  the  upper  shutting 
down  upon  the  lower  and  receiving  vapour.  They  stood  in  the  open  air ;  each  was  sur- 
roundea  by  walls  of  strong  masonry  forming  an  oblong,  which  was  filled  up  with  sand ;  aod 
the  chamber  rested  upon  the  sand,  being  also  supported  by  and  rivetted  to  a  frame  of  wood 
which  ran  round  the  tops  of  the  walls.  The  wooden  frame  was  in  some  instances  laid  in 
mortar  on  the  tops  of  the  walls ;  in  others  it  merely  rested  upon  them.  At  each  end  of  the 
chamber  was  a  pipe  to  convey  gases  and  vapours  m  and  out ;  each  pipe  was  fixed,  at  its 
extremity,  into  buildingrg  which  were  part  of  the  freehold.  Where  the  pipes  entered  and 
passed  out  of  the  cham&r,  the  lead  of  the  chamber  was  beaten  round  the  pipe,  and  the 
msertion  was  made  vapour-tight  by  luting.  Steam  ^necessary  to  the  manufaeture)  was 
conveyed  into  the  chamoer,  also  b^  a  pipe,  which  passecl  from  the  boiler  and  was  rivetted  to 
the  wooden  frame-work.  The  boiler  was  a£Bxed  to  the  freehold,  and  the  pipe  to  the  boiler. 
Every  pipe  might  be  removed  by  taking  it  to  pieces,  or  by  unfastening  tne  rivets,  without 
injury  to  the  freehold  :  and  then  the  chunber  would  rest  on  the  around  by  its  mere  weight, 
and  mieht,  with  su£Bcient  foree,  be  lifted  from  the  soil  without  displacing  any  part  of  the 
freehold.  In  a  case  stated  for  the  opinion  of  this  Court,  the  Sessions  found  that  the  chambers 
were  attached  to  the  freehold  in  manner  before  mentioned,  but  not  a£Bxcd  thereto. 

Held  that,  assuming  the  chambers  not  to  be  so  annexed  as  to  form  part  of  the  f^ehold, 
yet,  being  fixed  machinery,  attached  to  buildings,  and  necessarily  so  attached  for  the  purpose 
of  being  used,  they  were  properly  consider^  in  the  rate  as  increasing  the  rateable  value 
of  the  buildings  :  and  a  rate  calculated  on  such  increased  value  was  confirmed. 
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1__  occupy  large  spaces  of  ground:  their  respective  lengths 

The  Queen  vary  from  40  feet  to  60  feet:  each  of  them  is  13  feet 
Haslam.  high;  and  the  average  width  of  each  is  about  13  feet. 
Each  of  such  chambers  is  a  very  large  vessel  of  sheet 
lead>  weighing  several  tons,  and  is  composed  of  two 
parts;  the  lower  part  is  a  dish  about  12  inches  deep, 
in  which  the  acid  is  deposited ;  and  the  upper  part  shuts 
down  on  the  lower  and  receives  the  vapour. 

The  mode  of  erecting  such  chamber  is  as  follows. 
In  some  instances  the  soil  has  been  excavated  for  the 
purpose  of  erecting  foundation  walls  of  strong  masonry ; 
in  others  these  walls  stand  upon  the  natural  level  of  the 
ground.  The  walls  are  built  in  the  shape  of  an  oblong  ; 
and  the  inside  is  filled  with  sand  and  other  materials  to 
a  level  with  the  top  of  the  walls.  The  chamber  rests 
on  the  sand ;  a  sill,  composed  of  four  strong  beams  of 
wood,  runs  along  the  top  of  the  walls,  on  which  is  fixed 
a  frame  work  of  wood  which  encompasses  the  chamber 
and  is  used  for  its  support.  The  chamber  is  attached 
to  the  fittme  work  by  leaden  rivets.  In  some  of  the 
more  ancient  chambers  the  sill  is  placed  on  mortar 
which  has  been  spread  on  the  top  of  walls  for  the  par- 
pose  of  preserving  the  level ;  but  in  the  more  modem 
instances  the  sill  rests  on  the  top  of  the  walls  without 
the  assistance  or  aid  of  mortar  or  any  other  such  sub- 
stance. 

At  each  end  of  the  chamber  there  is  a  pipe  for  the 
purpose  of  conveying  the  gases  and  vapours  into  and 
out  of  the  chamber :  both  are  at  their  extremities  fixed 
into  buildings  which  are  part  of  the  fireehold;  but 
the  pipe  which  conveys  the  gas  and  vapour  into  the 
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the  freehold^  but  were  not  affixed  thereto:  and  the 
Court  confirmed  the  rate,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench.  The  questions  for  the  opinion 
of  the  Court  are : 

1.  Whether,  on  the  before   mentioned  statement  of 

the  building  and  annexation,  the  said  chambers 
are  affixed  to  the  freehold. 

2.  Whether,  if  the  said  chambers  are  not,  under  the 

said  circumstances  of  building  and  annexation, 
affixed  to  the  freehold,  the  land  and  buildings 
are  liable  to  be  rated  at  a  greater  amount  by 
reason  of  the  use  of  those  chambers  on  the  land. 
If  the  opinion  of  this  Court  shQuld  be  in  the  affirma- 
tive on  either  question,  the  rate  was  to  be  confirmed ; 
if  to  the  contrary  on  both  questions,  the  rateable  value 
to    be    reduced    to    162^    lis.  5d.f  and    the  rate   to 
16/.  58.  Sd. 
The  case  was  now  argued  (a). 


Hall,  in  support  of  the  order  of  Sessions.  As  to  the 
first  question:  the  case  finds  that  the  chambers  are 
"attached"  to  the  freehold  but  not  ''affixed  thereto." 
[Cokridffe  J.  This  question  seems  to  be  one  of  fact 
Pattesan  J.  I  do  not  know  what  is  meant  by  ''at- 
tached", to  the  freehold,  but  not  "  affixed."  Whether 
they  are  really  let  into  the  land  'or  not,  would 
be  a  question  of  fact;  whether  they  would  go  to 
heir  or  executor,  would  be  a  point  of  law.]  The 
facts  found  shew  that  the  chambers  are  affixed  to  the 
freehold.     But,  assuming  that  they  are  not,  the  premises 

(a)  Before  PaUeson,  Coleridge  and  ErU  Js.  Lord  Campbdl  C.  J.  had 
left  the  Court. 
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are  neither  literally  nor  substantially  fixtures.  They 
are  rather  stock  in  trade  than  anything  forming  part  of 
"lands"  within  the  meaning  of  the  Poor  laws.  The 
furnaces  and  other  buildings  are  rateable;  but  the 
chambers  arc  only  receptacles  for  the  vapour  and  steam 
carried  in  by  the  pipes,  with  dishes  to  contain  the  acid. 
The  rolling  stock  of  a  railway  might  as  well  be  deemed 
fixtures.  The  chambers,  if  of  a  smaller  size,  might  be  held 
by  manual  strength  to  receive  the  vapour;  and  weight 
merely  cannot  make  them  fixtures:  a  ship  is  but  a 
personal  chattel.  The  pipes  merely  connect  them  with 
other  machinery;  they  do  not  incorporate  them  with 
the  land  or  walls.  To  be  rateable  upon  the  principle 
secondly  relied  upon,  they  ought,  for  the  time  at  least, 
to  be  part  of  the  land.  The  case  does  not  shew  that 
they  have  ever  been  rented  by  a  tenant  [Pattesan  J. 
If  the  occupiers  underlet  the  works  they  would  get  a 
higher  rent  on  account  of  these  additions.]  So  a  house 
lets  for  more  money  if  fu^'nished.  These  chambers  are 
merely  conveniences  which  the  occupier  of  the  works 
might  from  time  to  time  add  or  remove  as  his  business 
increased  or  diminished.  [Coleridpe  J.  The  case  does 
not  state  who  erected  them.]  It  is  defective  in  that, 
and  perhaps  ought  to  be  restated.  As  to  the  cases  cited 
for  the  appellants.  In  Rex  v.  St.  Nicholas,  Gloucester  {a)y 
the  weighing  machine  had  the  character  of  a  fixture ;  it 
had  always  belonged  to  the  house  ;  and  it  was  considered 
by  Lord  Mansfield  as  annexed  to  the  freehold.  In  Rex  v. 
Hogg  (&),  the  carding  engine  was  considered  as  part  of  the 
house.  The  language  of  Lord  Denman  in  Rex  v.  The  Bir- 
mingham  Sf  Staffordshire  Gas  Light  Company  (c),  relied 

(a)  I   T.  R.  723,  note  (a).  S.  C.  CaUi,262,  (b)  I  T.  R.  721. 

(c)  6y1.^E.644. 
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Foiume  XVII.  those  chambers.  In  Rex  v.  TTie  Proprietors  of  the  Liver- 
^^^^'  „  pool  Exchange  {a)  the  Court,  after  citing  several  previous 

Th©  QuBEN  decisions,  say :  "  These  cases  establish  the  principle, 
Hablam.  that  the  advantages  attendant  upon  a  building,  either  in 
respect  of  its  situation  or  the  mode  of  its  occupation,  are 
to  be  taken  into  the  account  in  estimating  its  rateable 
annual  value,  wherever  those  advantages  would  enable 
the  owner  of  the  building  to  let  it  at  a  higher  rent  than 
it  would  otherwise  fetch."  And  again,  in  Regina  v. 
Guest  {b)  the  Court  state  the  general  principle  to  be, 
"  that  real  property  ought  to  be  rated  according  to  its 
actual  value,  as  combined  with  the  machinery  attached 
to  it,  without  considering  whether  the  machinery  be 
real  or  personal  property,  so  as  to  be  liable  to  distress 
or  seizure  under  a  fieri  facias,  or  whether  it  would 
descend  to  the  heir  or  executor,  or  belong,  at  the  expi- 
ration of  a  lease,  to  landlord  or  tenant  :**  and  the  Court 
referred  to  Rex  v.  Birmingham  §•  Staffordshire  Gas  LiglU 
Company  (c),  where  the  same  principle  was  laid  down. 
All  these  cases  have  lately  been  brought  before  the  Court, 
and  recognised  as  well  decided,  in  the  case  of  Regina  v. 
Southampton  Dock  Company  {d).  Indeed,  on  the  argu- 
ment in  the  present  case,  the  attempt  was  rather  to 
shew  that  the  chambers  did  not  come  within  the  principle 
so  laid  down  than  to  attack  the  principle  itself;  and  it 
was  urged  that  the  chambers  were  rather  of  the  nature 
of  moveable  utensils  or  machines,  or  of  furniture  in  a 
dwelling  house,  than  of  fixtures.  It  is,  however,  plain 
from  the  facts  stated  that  they  are  used  as  part  of  the 
fixed  machinery  of  the  works,  attached  to  the  other 
buildings  for  the  purpose  of  being  so  used,  and  necessa- 

(a)  }  A.^E.  465.  (6)  T  A.^E.  956. 

(c)  6  i<.  §•  £.634.  (rf)  14  Q.  B.  587. 
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V(^ume  xviL   missing  an  appeal  of  William  HelUer  against  a  conviction 

1_   under  stat.  9  67.  4.  c.  61.  with  costs,  should  not  be 

The  Queen    quashed,  and  the  proceedings  on  the  said  order  set  aside. 
Hellire.  It  appeared  on  affidavit  that,  on  30th  July  1850,  the 

appellant,  W.  Hellier  of  Melcombe  Regis  in  Dorsetshire^ 
inn-keeper,  was  convicted,  under  stat.  9  6r.  4.  c.  61. 
("  To  regulate  the  granting  of  licenses  to  keepers  of  inns, 
ale  houses,  and  victualling  houses,  in  England^),  before 
three  justices  of  the  borough  of  Weymovth  and  Melcombe 
Regis  in  the  said  county,  in  the  penalty  of  lOZ.  for  a 
second  offence  against  the  tenor  of  his  license,  in  suffering 
persons  of  notoriously  bad  character  to  assemble  at  his 
house :  that  he  appealed  against  the  conviction,  and  it  was 
affirmed  at  the  sessions,  holden  October  15th,  1850,  with- 
out hearing  on  the  merits,  because,  as  the  sessions  held, 
notice  of  appeal  had  not  been  duly  served  within  sect.  27 
of  the  Act.  The  order  of  sessions,  after  adjudication 
that  the  appeal  should  be  dismissed,  proceeded :  ^*  And 
this  Court  doth  hereby  adjudge  and  order  that  the  said 
W.  H.y  the  appellant,  do  and  shall  forthwith  pay  or  cause 
to  be  paid  unto  the  said  George  Culverwell  Welsford^ 
William  Devenish  and  William  Bayly^  the  respondent 
justices  aforesaid,  or  to  some  or  one  of  them,  or  to 
whomsoever  they  shall  appoint,  the  sum  of  24^  Vis.  6(£., 
being  such  costs  as  in  the  opinion  of  this  Court  will  be 
sufficient  to  indemnify  the  said  justices"  &c.  '*  And  this 
Court  doth  further  adjudge  and  order  that,  if  the  said 
W.  H.  shall  refuse  or  neglect  forthwith  to  pay  the  said 
sum  of  24^  17*.  6d.,  that  the  said  W.  H.  shall  and  he 
is  hereby  ordered  to  be  committed  to  the  House  of 
Correction  of  the  said  county  of  Dorset^  there  to  remain 
until  such  sum  be  paid." 
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Voiutne  XVI I.   of  jiisticcs  of  the  peacc  out  of  sessions"  &c.  (a) ),  inasmuch 

^     as  the  costs  were  ordered  to  be  paid  "forthwith"  and  not 

The  QuEBN    af  a  specified  day ;  and  were  made  payable  to  other 

Hkllieb.      persons  than  the  clerk  of  the  peace  (i) ;  and  the  committal 

was  until  payment  of  the  costs.  And  it  was  contended  that, 

although  the  party  complaining  might  not  have  been 

entitled  to  bring  up  the  order  for  the  purpose  of  taking 

these  objections,  he  might  now  take  them,  the  order 

being  before  the  Court. 


Butt  and  Ffooks  now  shewed  cause.  Assuming  that 
the  convicted  party  is  not  precluded  from  objecting  to 
this  order  by  sect.  34  of  stat.  9  G.  4.  c.  61.  (which 
enacts  that  no  conviction  under  that  statute,  nor  adjudi- 
cation on  appeal  thereft-om,  "  shall  be  quashed  for  want 
of  form,  or  be  removed,  by  writ  of  certiorari  or  otherwise," 
into  any  superior  Court),  yet  it  is  too  late  to  impeach  the 
order  of  sessions  when  six  months  (the  time  limited  by 
stat.  13  6r.  2.  c.  18.  s.  5.  for  obtaining  a  certiorari)  have 
elapsed  since  it  was  made,  during  which  interval  there 

(a)  Stat.  1 1  &  12  Vict,  c,  43.  »,  27.  enacts :  **  That  after  an  appeal  against 
any  such  conviction  or  order  as  aforesaid*'  (see  sect.  17,  ct  seq. )  *'  shall  he 
decided,  if  the  same  shall  be  decided  in  favour  of  the  respondents,**  the  con- 
victing justice  or  justices,  or  any  other  justice  of  the  same  county,  &c.,  may 
issue  a  warrant  of  distress  or  commitment  &c. ;  '*  and  if  upon  any  such  appeal 
the  Court  of  Quarter  Sessions  shall  order  either  party  to  pay  costs,  such  order 
shall  direct  such  costs  to  be  paid  to  the  clerk  of  the  peace  of  such  Court,  to  he 
by  him  paid  over  to  the  party  entitled  to  the  same,  and  shall  sUte  within  what 
time  such  costs  shall  be  paid ;  and  if  the  same  shall  not  be  paid  within  the 
time  so  limited,"  and  the  party  ordered  to  pay  be  not  under  recognizance  to 
pay  them,  the  clerk  of  the  peace,  on  application  by  the  party  entitled  to 
such  costs,  shall  grant  a  certificate,  on  production  of  which  it  shall  be  lawful 
for  a  justice  to  issue  a  warrant  of  distress,  and  of  commitment,  in  default  of 
distress,  *'  for  any  time  not  exceeding  three  calendar  months,'*  unless  the 
costs,  ^c  ,  be  sooner  paid. 

(6)   See  J^etfina  v.  Binneyy  I  E,  ^  ^.  610, 
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here  for  that  purpose,  if  it  is  a  bad  order?]     If  not 
defective  on  its  face,  it  may. 

Then,  as  to  the  order  itself.  The  ground  of  objection 
is  that  Stat  9  6r.  4.  c.  61.  «.  29.  is  impliedly  repealed  by 
Stat  11  &  12  Vict  c.  43.  s.  27.  But  this  enactment  is  a 
provision  for  summary  convictions  and  orders  generally : 
the  former  is  a  special  protection  to  justices  in  the 
particular  business  of  alehouse-licensing ;  the  later 
clause  does  not  repeal  the  earlier ;  nor  is  any  inten- 
tion shewn  to  introduce  a  new  process  in  the  par- 
ticular case  before  provided  for.  [^Coleridge  J.  Stat, 
II  &  12  Vict  c.  43.  applies  to  a  great  number  of  Acts 
of  Parliament ;  according  to  you,  none  of  their  special 
provisions  are  repealed.]  The  order  is  suflBcient  under 
either  of  the  statutes  in  question.  The  payment  might 
be  made  to  the  clerk  of  the  peace  for  the  justices ;  and 
to  order  payment  ^*  forthwith"  is  saying  '*  within  what 
time"  payment  shall  be  (a).  [Coleridge  J.  It  is  clear  you 
have  drawn  your  order  under  the  old  statute.] 


Peacock^  contra,  was  stopped  by  the  Court  as  to  the 
point  of  laches.  If  the  order  is  bad,  the  removal  ex  parte 
does  not  exempt  it  from  objection.  And  it  is  bad,  as 
not  conforming  to  stat  11  &  12  Vict  c.  43.  s.  27. 
[Patteson  J.  That  clause  applies  to  ^^such  conviction 
or  order  as  aforesaid."  Is  this  one  of  "  such"  orders  ?] 
Sect  1  of  the  statute  applies  to  summary  convictions 
and  orders  generally.  Some  sections  which  follow  (i) 
except  from  their  provisions  the  cases  in  which  special 
enactments  have  been  made  on  the  subject  by  prior 


(a)  See  Arnold  ▼.  Dimtdale,  2  E.  ^  B,  580.  601. 
(6)  See  sects.  H,  17. 
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been  no  certiorari.  The  question  then,  upon  the  objection 
here  taken,  is  whether  stat  9  G,  4.  c.  61.  s,  29.  is 
repealed  by  stat  11  &  12  VicL  c.  43.  s.  27.  And  I 
think  we  must  take  it  to  be  so.  The  object. of  this  Act 
was  to  frame  a  general  rule;  and,  though  the  words 
"such"  conviction  or  order  as  aforesaid  are  used,  I 
think  they  mean  any  conviction  or  order  of  magistrates 
having  summary  jurisdiction.  The  intention  of  the 
Act  could  not  otherwise  be  carried  into  effect  Then, 
under  this  Act,  the  order,  whether  in  favour  of  appel- 
lant or  respondent,  must  direct  the  payment  to  be  made  to 
the  clerk  of  the  peace,  and  within  a  time  specified,  under 
penalty  of  committal  for  any  time  not  exceeding  three 
calendar  months  unless  the  costs  be  sooner  paid.  Sect  36 
repeals  certain  statutes  by  name,  and  all  Acts  or  parts 
of  Acts  inconsistent  with  the  provisions  of  this.  But  a 
clause  which  directs  payment  to  the  justice,  and,  in 
default  of  payment  forthwith,  authorizes  imprisonment 
till  the  costs  be  paid,  is  inconsistent  with  the  enactments 
of  stat  11  &  12  Vict  c.  43.  s.  27.,  and  must  therefore 
be  considered  as  no  longer  in  force.  The  only  question 
then  is,  whether  it  is  now  too  late  to  impeach  the 
validity  of  the  order.  There  is  nothing  to  disable  this 
party  from  so  doing,  except  that  he  has  paid  }0L  of  the 
original  costs.  But  the  order  was  not  removed  into  this 
Court  till  Fehruary  8th,  when  he  had  no  opportunity  of 
contesting  it  but  at  chambers ;  and  there  I  thought  I 
could  not  interpose,  and  left  the  party  to  his  remedy  in 
this  Court ;  indeed  the  whole  matter  was  not  then  before 
I  think  he  had  done  all  he  could,  and  was  not 


me. 


chargeable  with  laches  in  submitting  to  the  6.  fa.  He 
paid  part  of  the  costs;  but  it  was  under  an  order  of 
Sessions^  and  under  pain  of  being  sent  to  prison  if  he 
did  not  pay.     Assuming  that  he  might  legally  have  dis- 
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FoiumeXFij.    The  ordcF  of  Sessions,  therefore,  was  illegal;  and,  it 
^^^^'        being  brought  here,  our  duty  is  to  enforce  the  rights  of 
The  Qdeen    parties  according  to  law.    The  illegal  order  was  nothing; 
Helueb.      and  our  proceeding  to  enforce  it  ought  to  be  set  aside. 
Rule  absolute  to  set  aside  the  fi.  fa.  and 
all  proceedings  on  the  order  of  Sessions ; 
no  further  proceeding  to  be  taken  to 
enforce   the   same;   defendant   under- 
taking to  bring  no  action  if  the  money 
paid  under  the  fi.  fa.,  and  the  lOL,  be 
refunded  within  a  fortnight. 


Mond^,         The  Queen  against  Scaife,  Smith  and  Rooke. 

Ifthedepo-      rpHIS  was  an  indictment  for  robbery  with  violence, 

witness  on  removed    by    certiorari    from    the   Hull    borouirh 

charge  of  an  ^  ^  ^^ 

indictable  sessions,  and  tried  before  Cresswett  J.  at  the  last  York 
oflEence  has 

been  regularly  assizes.     The  prisoner    Smith  was    defended    by   one 

masistrate,       counsel,  and    Sccdfe  and  Rooke  by  another.     On   the 

of  trial  such  *  pa^  of  the  Crown,  a  deposition  by  one  Ann  Gamett 

or  (rtS  "il       ^^  tendered  in  evidence.     It  had  been  regularly  taken 

f  42  #"i7  )so  ^^^^  ^  magistrate,  in  the  presence  of  the  prisoners. 

m  as  not  to  be   The  witness  did  not  appear  at  the  assizes;  and  it  was 

able  to  travel,  ^'^ 

the  deposition    proved  that  due  search  had  been  made  for  her  on  the 

may  be  read 

as  evidence       part  of  the  prosecution,  but  that  she  could  not  be  found. 

against  the 

prisoner.    So 

also  if  it  be  proved  that  the  witness  b  kept  away  by  the  prisoner*s  procurement. 

But  such  deposition  is  not  admissible  on  the  ^und,  merely,  that  the  prosecutor,  after 
using  every  possible  endeavour,  cannot  find  the  witness. 

If  procurement  of  the  absence  be  shewn,  and  there  are  several  prisoners,  the  deposition  is 
evidence  against  those  only  who  are  proved  to  have  procured  the  absence. 

And,  where  the  Judee,  admitting  such  evidence,  left  it  generally  to  the  jury,  and  did  not 
point  out  that  it  applied  only  to  those  implicated  in  procuring  the  absence  (there  being  some 
who  were  not  so  implicated),  and  the  latter  were  convicted,  the  Court  granted  a  new  trial. 

A  new  trial  was  granted  on  this  ground  in  a  case  of  felony  removed  by  certiorari. 
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Volume  XVII.  Stances,  as  to  the  party  that  is  to  use  him,  as  if  he  were 
dead."  In  1  Taylor  on  Evidence,  332,  sect  349,  after 
referring  to  the  dictum  in  Godbolti  it  is  said:  ^'In 
criminal  proceedings  it  would  seem  that  a  similar  lati- 
tude is  not  allowable,  since  the  Judges,  in  Lord  Morhjft 
Case  (a),  resolved,  that  the  examination  of  a  witness  taken 
before  the  coroner  was  not  rendered  admissible,  on  mere 
proof  that  the  witness  himself  could  not  be  found  after 
diligent  search."  That  resolution  expressly  referred  to 
depositions  before  the  coroner,  at  which  the  prisoner 
might  probably  not  have  been  present:  and  the  Judges 
may  have  taken  into  charitable  consideration  that  the 
prisoner  could  not  have  any  witness  examined  on  oath 
for  him.  In  a  modem  case,  Regina  v.  Hagan  (i),  CoU- 
man  J.  refused  to  admit,  on  behalf  of  the  Crown,  the 
deposition  of  a  witness  who  had  gone  to  sea  since  his 
examination  and  could  not  be  produced ;  but  he  received 
it  on  behalf  of  the  prisoner,  with  the  consent  of  counsel 
for*  the  Crown,  This  description  of  evidence  is  so 
likely  to  be  often  required  for  the  purposes  of  justice, 
as  well  on  behalf  of  prisoners  as  on  that  of  the  Crown, 
that  convenience  as  well  as  reason  is  in  favour  of 
admitting  it:  and  it  is  not  excluded  by  the  rule  'Uhat 
no  such  evidence  shall  be  brought,  that  ex  natura 
rei  supposes  still  a  greater  evidence  behind  in  the 
party's  possession  or  power;"  Bull  N.  P.  293.  But, 
secondly,  the  admissibility  of  depositions  is  clear 
when  the  witness  is  kept  out  of  the  way  by  means  or 
procurement  of  the  prisoner.  This  is  expressly  the  5th 
resolution  in  Lord  Morley^s  Case  {c) ;  and  examinations 
were   admitted  on    that  ground   in   Henry  Harrison's 

(a)  6  How,  St,  Tri.  769.  771,  6th  resolation. 

(Jb)  SCar,^P.  167.  (c)  6  How.  Si,  Tn.  770. 
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VoiumfXViL    the  evidence  admissible  against  Scaifef]    The  prisoners 

1_  were  shewn  to  have  acted  in  concert. 

The  Queen 

V. 

ScAiFE.  DearsJy^  contra.     The  evidence  of  concert  related  to 

the  felony,  not  the  procurement.  [Lord  Campbell  C.  J. 
The  argument  on  the  other  side  is,  that,  if  there  be  any 
evidence  of  joint  acting  towards  the  felony,  the  procure- 
ment by  one  prisoner  makes  the  deposition  evidence 
against  all.  Coleridge  J.  The  learned  Judge  ought  to 
have  told  the  jury,  in  summing  up,  that  the  deposition 
was  not  evidence  against  any  prisoner  but  Smith.  Did 
he  make  use  of  that  evidence  as  against  all  ?]  {Hunter 
admitted  that  the  learned  Judge  did  not  make  any  ob- 
servation confining  the  application  of  this  evidence.) 
There  is  no  authority  for  the  position  that,  in  criminal 
cases,  a  deposition  may  be  used  as  evidence  merely 
because  the  witness  cannot  be  found.  The  only  cases 
in  which  it  may  be  admitted,  on  trial  of  an  indictment, 
are  stated,  in  2  Russ,  on  Cr.  889,  890  (3d  ed.).  Book  vi. 
c.  4.  s.  3.,  to  be,  where  the  witness  is  dead,  or  insane,  or 
where  he  is  so  ill  that  there  is  no  probability  of  his 
ever  being  able  to  attend,  or  where  he  has  been  kept 
away  by  the  practices  of  the  prisoner. 

Lord  Campbell  C.  J.  This  rule  must  be  absolute. 
The  prisoner  Smith  had  resorted  to  a  contrivance  to 
keep  the  witness  out  of  the  way;  and  therefore  the 
deposition  was  admissible  evidence  against  him :  but  it 
was  not  so  against  the  other  two  prisoners :  and  the 
learned  Judge,  in  his  summing  up,  did  not  make  the 
distinction  in  favour  of  these  two.  Then,  a  question 
has  been  made,  whether  depositions  of  a  witness  who  is 
not  dead  or  kept  away  by  the  prisoner's  contrivance 
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have  been  superfluous :  sickness  was  an  innocent  cause 

The  Qi'EEN  of  absence,  and  the  absence  necessary.  Therefore  this 
ScAiFE.  enactment  is,  negatively,  a  strong  declaration  against 
the  admissibility  of  depositions  on  the  ground  here 
taken. 

Erle  J.  There  was  no  evidence  of  procurement  by 
any  prisoner  but  Smith:  and  the  mere  fact  that  the 
witness  could  not  be  found  was  not  sufficient  to  make 
her  deposition  admissible. 

Deanly  suggested  that  there  was  a  difficulty  in 
ascertaining  what  rule  should  be  drawn  up,  no  prece- 
dent having  been  found  for  a  new  trial  in  a  case  of 
felony. 

Lord  Campbell  C.  J.  That  might  have  been  an 
argument  against  our  hearing  the  motion. 

The  Courts  after  conferring  with  the  Master  of  the 
Crown  Office,  made  the 

Rule  absolute  (a). 

(a)  The  prisoners  were  tried  again.  As  to  further  proceedings  in  the  case 
(which  did  not  bear  upon  the  point  above  reported),  see  Regina  ▼.  Scaift^ 
Jvne  10th,  1852,  posU 


Monday, 
June  2d. 


The  Queen  against  The  York,  Newcastle  and 
Berwick  Railway  Company. 

Reported,  16  Q.  B.  886. 
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Volume  XVIL    Other  lands  in  the  counties  of  Flint  and  Denbigh,  made 

_i^^' her  will,  dated  19th  September  1802,  duly  executed  in 

manner  then  required  by  law.     This  will  was  set  out 


COOKK 
V. 

CiJNLiiFK.     in  the  case. 


By  it  she  devised  her  estates  to  the  use  that  two 
trustees  named  should,  during  the  joint  lives  of  Bryan 
Cooke,  her  son  in  law,  and  her  daughter  Frances,  his 
wife,  raise  4007.  per  annum  for  her  said  daughter ;  subject 
thereto,  to  the  use  of  the  said  Bryan  Cooke  for  life ;  re- 
mainder to  the  use  of  the  said  Frances  Cooke  for  life ; 
remainder  to  trustees  to  preserve  contingent  remainders. 

"  And,  from  and  after  the  decease  of  the  survivor  of 
them  the  said  Bryan  Cooke  and  Frances  his  wife,  to  the 
use  and  behoof  of  all  and  every  or  such  one  or  more  of 
the  child  or  children  of  the  body  of  the  said  Bryan 
Cooke  on  the  body  of  my  said  daughter  Frances  Cooke 
his  wife  begotten  or  to  be  begotten,  for  such  estate  or 
estates  and  interest,  either  with  or  without  power  of 
revocation,  and  in  such  parts,  shares  and  proportions, 
and  with  such  terms  and  provisions  for  the  portions  and 
maintenance  or  for  the  benefit  and  advancement  of  any 
such  child  or  children,  as  they  the  said  Bryan  Cooke 
and  Frances  his  wife  shall  jointly,  at  any  time  during 
their  joint  lives,  by  any  deed  or  deeds,  writing  or  wri- 
tings, to  be  by  both  of  them  signed,  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses,  or 
as  the  survivor  of  them  shall,  in  default  of  any  such  joint 
appointment,  by  any  deed  or  deeds,  writing  or  writings, 
to  be  signed  by  such  survivor  after  the  decease  of  one 
of  them,  in  the  presence  of  the  like  number  of  such 
witnesses,  or  by  his  or  her  last  will  or  testament  in 
writing,   to  be  signed,  published  and  declared  in   the 
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yoiumt  xvn.    Cooke  on  ihe  body  of  the  said  Frances  Cooke  his  wife 

1  or  1 

;__  begotten  or  to  be  begotten,  other  than  an  eldest  or  only 

CooiF.  gQp^  Qj.  gy^jj  Qjher  son  of  the  body  of  my  said  daughter, 
CuKLiFFE.  either  by  the  said  Bryan  Cooke  or  by  any  such  after 
taken  husband  or  husbands  as  aforesaid,  as  may  by  virtue 
of  the  trusts,  devises  or  limitations  herein  contained 
become  entitled  to  the  possession  and  inheritance  of  the 
said  premises  hereby  given  or  devised  unto  or  in  trust 
for  my  said  daughter  during  her  life  as  aforesaid ;  then 
upon  trust  that  they  the  said  Anthony  HardolfEyre  and 
Saint  Andrew  Ward,  .or  the  survivor  of  them,  or  the 
executors,  administrators  or  assigns  of  such  survivor,  do 
and  shall  by  sale  or  mortgage  of  my  said  castle,  manors 
&c.,  or  by  the  perception  of  the  rents  and  profits  of  the 
same  for  all  or  any  part  of  the  said  term  of  500  years, 
or  by  such  other  virays  and  means  as  they  shall  think  fit, 
so  as  not  to  impeach  or  prejudice  the  raising  and  payment 
of  the  said  yearly  rent  of  400t  hereby  before  limited  to 
or  provided  for  my  said  daughter -Frances  Cooke^  raise  any 
sums  of  money  not  exceeding  the  sum  of  1000/.  a  piece, 
over  and  above  the  costs,  charges  and  expences  attending 
the  raising  thereof,  for  or  towards  the  portion  or  portions 
of  such  child  or  children  (except  Philip  Davies  Cooke,  or 
such  other  son  of  Frances  Cooke  as  might  after  her  decease 
be  entitled  to  the  immediate  possession  and  inheritance  of 
the  said  premises),  to  be  paid  and  payable  to  such  child 
or  children  at  such  time  and  in  such  proportions  as 
Bryan  Cooke  and  Frances  his  wife  shall  by  any  joint 
^eed  or  deeds  executed  in  the  presence  of  two  witnesses 
jointly  appoint ;  and,  for  default  of  such  joint  appointment, 
then  at  such  time  and  in  such  proportions  as  the  survivor 
by  his  or  her  deed  or  deeds  executed  in  the  presence 
of  two  witnesses,  or  by  his  or  her  last  will  &c.,  should 
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Volume  XVII,   father  of  the  plaintiff  Philip  Davies  Cooke,  duly  made, 

signed  and  published   his   last  will   and   testament   in 

Cooke        writing,  bearing  date  I7th  April,  1821,  and  executed  by 

CuNLiFFE.      hijn  in  the  presence  of  and  attested  by  three  witnesses, 

and   which   was   set   out     The   material   part   was   as 

follows. 

"This  is  the  last  will  and  testament  of  me,  Bryan  Cooke 
of  Ouston  in  the  county  of  York,  Esquire.  I  give  and 
bequeath  the  sum  of  2000^  to  my  daughter  Frances 
Mary,  wife  of  William  Margesson  Esquire ;  and  I  direct 
that  my  executors  hereinafter  named  do  pay  the  said 
sum  of  2000Z.  into  the  hands  of  the  trustees  for  the  time 
being  of  my  said  daughter's  settlement,  to  be  invested  by 
them  in  their  names  in  government  or  real  security,  to  be 
held  by  the  said  trustees  on  the  same  trusts  and  to  and 
for  the  same  ends,  intents  and  purposes  as  are  expressed 
in  the  said  trustees  of  my  daughters  portion  thereby 
vested  in  the  said  settlement  I  give  to  each  of  my 
younger  sons  such  a  sum  of  money  as,  with  the  fortunes 
which  they  are  entitled  to  under  the  settlement  made  on 
my  marriage  with  their  mother,  and  under  the  wills  of 
their  late  grandmother  Mrs.  Mary  Pulestone,  and  their 
late  aunt  Mrs.  Frances  Pulestone,  will  make  up  to  each 
8000^ :  and  in  case  my  personal  estate  shall  be  insufficient 
to  pay  the  said  several  legacies  I  charge  my  real  estates 
with  the  payment  thereof:  but,  in  the  event  of  my  said 
sons  dying  under  the  age  of  twenty  one  years,  I  will  that 
the  legacy  of  such  son  so  dying  shall  sink  into  my 
residuary  personal  estate,  I  direct  that,  until  such  legacies 
are  paid,  they  shall  carry  interest  at  bl  per  cent  from 
the  time  of  my  decease." 

He  then  bequeathed  several  legacies;  and  the  will 
proceeded.     "  All  the  residue  of  my  personal  estate  and 
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Volume  XF 1 1,  children,  viz.  his  eldest  son,  the  plaintiff  i%i7ip  Z>ai;/>« 

^__  Cooke,  and  four  younger  children,  Robert  Bryan  Cooke, 

Cooke  Anthony  Cooke,  WUliam  Bryan  Cooke,  and  Mary  Frances 
CuNiiFFE.  Cooke,  all  of  whom  attained  twenty  one.  The  said  Mary 
Frances  Cooke,  in  the  lifetime  of  the  said  Bryan  Cooke, 
and  before  the  date  of  his  said  will,  that  is  to  say  in  the 
month  of  May  1818,  intermarried  with  and  became  the 
wife  of  the  Reverend  WUliam  Margesson ;  and  on  that 
marriage,  by  an  indenture  dated  19th  May  1818, 
and  made  or  expressed  to  be  made  between  the  said 
Bryan  Cooke  of  the  one  part  and  the  said  Maiy  Frances 
Cooke  of  the  other  part,  and  which  was  executed  by  the 
said  Bryan  Cooke  in  the  presence  of  two  witnesses,  the 
said  Bryan  Cooke,  pursuant  to  and  by  force  and  virtue 
and  in  exercise  and  in  execution  of  the  powers  or  autho- 
rities vested  in  him  the  said  Bryan  Cooke  under  and  by 
virtue  of  the  said  will  of  the  said  Mary  Pulestone,  and 
of  all  other  powers  and  authorities  enabling  him  the 
said  Bryan  Cooke  in  that  behalf,  did  direct,  limit  and 
appoint  that  the  sum  of  1000/.  should,  upon  the  decease 
of  him  the  said  Bryan  Cooke,  be  raised  out  of  the 
estates  devised  by  the  will  of  the  said  Mary  Pulestone 
for  the  portion  of  the  said  Mary  Frances  Cooke,  and 
should  become  a  vested  interest  in  her  the  said  Mary 
Frances  Cooke  upon  the  execution  of  the  now  stating 
indenture  by  him  the  said  Bryan  Cooke. 

The  lOOOi  portion  of  one  of  the  younger  sons  of  the 
said  Bryan  Cooke  remains  unpaid.  The  portions,  of 
1000/.  each,  of  Bryan  Cookers  other  younger  children 
have  been  paid  to  them  by  parties  who  have  taken 
assignments  of  such  portions. 

These  portions  of  1000/.   each  were  referred  to  by 
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Volume  xvu,   your  construction  you  give  no  effect  to  the  word  "wiy"]. 

1__  Had  the  words  used  been  "  all  the  real  estate  over  which 

Cooke  j  j^^^g  ^^^  disposing  power"  the  case  would  have  been 
CcjNLiFrE.  too  clear  for  argument.  And,  when  a  person  has  an 
interest  in  an  estate,  "  my"  and  "  the"  as  applied  to  it 
are  convertible  terms ;  Standen  v.  Standen  (a),  Bailey 
V.  Lloyd  (A).  [Lord  Campbell  C.  J.  Undoubtedly  the 
words  "  my  estate  "  may  be  used  so  as  to  shew  that  the 
testator  meant  by  them  "the  estate"  not  strictly  his; 
but  it  must  depend  on  the  context  You  cannot  lay  it 
down  as  a  general  canon  of  interpretation  that  the  word 
"  my"  used  in  a  will  is  equivalent  to  "  the ."]  The  words 
"  over  which  I  have  any  disposing  power"  are  in  them- 
selves equivalent  to  **  over  which  I  have  a  power  of 
appointment;"  so  that  a  part  of  the  will  would  be 
inoperative  unless  applied  to  the  power;  and  the  case 
is  brought  within  the  principle  of  Wallop  v.  Lord  Ports- 
mouthy  reported  in  Stigden  on  Powers  (c),  and  of  Bennett 
V.  Aburrow(d). 

Peacock,  contra.  The  leading  case  on  this  subject 
is  Roake  v.  Denn  {e).  There  Alexander  C.  B.,  de- 
livering the  unanimous  opinion  of  the  Judges  in  the 
House  of  Lords,  says  {g) :  **  There  are  many  cases  upon 
this  subject,  and  there  is  hardly  any  subject  upon 
which  the  principles  appear  to  have  been  stated  with 
more  uniformity,  or  acted  upon  with  more  constancy. 
They  begin  with  Sir  Edward  Cleres  Case  (A),  in  the 

(a)  1  Vesey.Jun.  GB9.  (b)  5  Eusi.d'SO, 

(e)  7th  edition,  vol.  1.  p.  377.  Vol.  2.  p.  547. 

(d)  8  Fe»«y,  609. 

(e)  4  Bligh  N,  S.  1.  Affirming  the  judgment  of  K.  B.  in  Denn  r. 
HoeUke,  5  B.  ^  C.  720,  which  reversed  the  judgment  of  the  Common  Pleas 
in  Doe  dem.  Nowell  v.  Roake,  2  Bing.  497. 

ig)  4  Bligh  N,  S.  17.  (A)  C  Rep.  17. 
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Fo/wneAT//.   fevour  a  powcr  under  Mary  Pulestone^s  will  could  be 
exiercised,  for  instance  supposing  he  had  been  a  nephew, 


1851. 


Cooke        these  words  would  have  all   been  satisfied.     It  would 


V. 


CcjNUFFE.  then  have  been  clear  that  the  testator  intended  by  this 
description  to  give  him  his  unsettled  Yorkshire  estate. 
The  plaintiff  is  a  son,  one  of  the  class  in  whose  &vour  a 
power  over  the  Pukstone  estates  could  be  exercised ;  but 
there  is  nothing  to  shew  that  the  intention  of  the  testator 
was  to  exercise  the  power.  On  the  contrary,  the  man- 
ner in  which  he  provides  for  his  younger  sons  shews 
that  he  did  not  intend  to  exercise  it.  They  were 
entitled  to  1000^  a  piece  under  the  trusts  of  a  term, 
which  was  not  to  arise  except  in  default  of  the  exercise 
of  this  power.  The  testator  knows  this :  he  does  not  in 
an  inartificial  manner  appoint  that  they  shall  take  1000/., 
or  any  other  sum,  but  gives  them  from  other  sources 
so  much  money  as  may,  in  ^*  addition  to  what  they  are 
entitled  to  under  the  will  of  their  late  grandmother,** 
make  up  8000/.  It  is  in  effect  as  if  he  had  said,  ^^  if  I 
do  not  exercise  the  power  I  possess,  they  will  each  have 
something;  I  do  not  exercise  that  power,  and  I  give  them 
more."  It  is  also  somewhat  doubtful  whether,  after  the 
power  to  give  a  fortune  had,  during  the  testator  s  life, 
been  exercised  in  favour  of  the  daughter,  the  antecedent 
power  to  appoint  the  fee  to  the  son  could  be  exercised. 
It  certainly  would  no  longer  be  so  exercised  as  to  prevent 
the  term  for  500  years  from  coming  into  operation.  But, 
whether  the  testator  could  exercise  the  power  or  not,  it  is 
clear  that  it  was  not  his  intention  to  do  so :  and  the  onus 
lies  on  the  plaintiff  to  shew  such  an  intention.  Slight 
circumstances  will  not  suffice ;  1  Sugden  on  Powers^  370 
(7th  ed.). 

Malins,  in  reply.    The  appointment  of  a  portion  under 
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Voiunu  XVII,  tended,  be  would  not  have  used  such  expressions  as  these. 


I80I. 


He  would  not  in  one  sentence  include  his  fee  simple 
^/"^  estates  which  he  had  absolute  power  to  dispose  of,  and 
CuNUFFR.  ^^^  settled  estates  over  which  he  had  not  the  same  kind 
of  power,  though  he  might  appoint  them,  subject  to  a 
burthen,  amongst  a  particular  class.  The  words  are  not 
so  applicable  to  the  last  kind  of  estate,  as  to  the  first. 
The  cases  cited  establish  principles  which  are  not  in 
controversy.  They  are  instances  of  the  application  of 
those  principles  to  particular  circumstances.  I  apply 
them  to  the  present  case,  and  answer  both  questions 
in  favour  of  the  defendants. 

Patteson  J.  I  think  the  question  really  comes  to 
this :  Is  there  anything  which  will  satisfy  the  words  used 
in  Bryan  Cookers  will  so  as  to  make  it  unnecessary  to 
resort  to  the  Pukstone  estate  as  the  subject  matter  of  the 
devise  ?  I  think  there  is  amply  enough  for  that  purpose 
stated  in  the  case.  It  is  true  that,  applying  the  words 
'^  all  my  real  estate  over  which  I  have  any  disposing 
power"  to  an  estate  of  which  he  was  seised  in  fee  simple, 
the  latter  words  are  of  very  little  use ;  but  I  think  the 
testator  did  intend  so  to  apply  them.  It  would  be  quite 
a  difierent  thing  if  he  had  used  the  words  "over  which 
I  have  any  disposing  power  under  the  will  of  Mrs.  Mary 
Pukstone.^  As  to  that  will  itself:  the  provisions  are  by 
no  means  clear.  The  term  for  500  years  is  to  commence 
on  the  death  of  Bryan  Cooke  and  Frances,  in  de&ult  of 
the  exerc'ise  of  the  power  of  appointment  among  the  sons, 
yet  the  very  first  trust  of  the  term  is  to  raise  10,000iL 
during  the  lives  of  these  persons,  and  that  by  a  term 
which  is  not  to  commence  till  after  the  death  of  the 
survivor.  It  is  not  easy  to  see  how  that  was  to  be 
done.     Be  that  however  as  it  may:    I  have  doubts 
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FoiufM  XVII.  is  the  more  obvious  meaning  of  those  words,  which  are 
^^^^'  not  so  applicable  to  the  Pulestone  estate  over  which  he 
Cooke  j^^j  power  to  appoint  amongst  a  class,  as  to  his  own  fee 
CuNLiFFE.  simple  estate  of  which  he  might  dispose  as  he  pleased. 
And  this  construction  I  think  is  confirmed  by  the  way 
in  which  he  deals  with  the  term  of  500  years  created 
by  Mrs.  Pulestone*8  will  That  term  was,  under  the 
provisions  of  the  will,  to  come  into  efiect  in  default  of 
exercise  of  the  power  of  appointment;  and  the  trusts 
were  for  securing  portions  to  the  younger  children. 
Mr.  Malins  argues  that  the  testator  intended  to  exercise 
the  power  of  appointment  subject  to  the  term ;  but  Mr. 
Peacock,  in  his  very  able  argument,  points  out  that  the 
term  had  been  brought  into  operation  in  his  lifetime  by 
'  his  joining  in  fixing  the  portion  of  one  child,  a  daughter, 
but  the  trusts  as  to  the  amount  of  the  portions  of  the 
younger  sons  were  left  indefinite ;  and  he  argues  that,  if 
the  testator  had  intended  to  exercise  his  power  of  ap- 
pointment subject  to  the  term,  he  would  at  all  events  have 
expressed  his  intention  clearly,  and  said  what  portion  each 
child  was  to  take.  It  seems  to  me  that,  if  he  intended  to 
exercise  the  power  subject  to  the  term,  it  is  at  least  left 
in  doubt  what  sum  each  of  the  younger  sons  was  to  take 
under  the  trusts  of  the  term  out  of  the  estate.  Con- 
struing the  will  the  other  way,  it  is  clear,  as  each  younger 
child  takes  lOOOil  under  Mrs.  Pulestorte'B  will  in  default 
of  an  exercise  of  the  power  of  appointment 

The  Court  certified 

That  the  term  of  500  years,  limited  by  the  will  of  the 
said  M.  Pukstone,  is  a  subsisting  term.     And  That  the 
plaintiff,  P.  D.   Cooke,  is  tenant  for   life  only  of  the 
hereditaments  comprised  in  the  second  question  (a), 
(a)  Reported  by  C  BlaeUmm  Eaq. 
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Armistead  against  Wilde.  Thurtday, 

^  June  6th. 

/^  ASE  against  defendant  as  an  innkeeper,  for  the  loss  Cue  by  a 

of  a  parcel  of  money,  brought  by  plaintiff  s  servant  L  innkeeper 

as  a  guest  to  defendant's  inn,  and  there  lost  money!  in  the 

Pleas  1.  Not  guilty.     2.  A  traverse  of  the  defendant's  '^^  J^^\ 

being  innkeeper.     Issues   thereon.     There  were   other  ^SaT Ae"u«rt 

issues  which  it  is  unnecessary  to  notice.  shewed  the 

•'  ^        money  osten- 

On  the  trial,  before  Piatt  B.,  at  the  Liverpool  Spring  tatiouslyinthe 
.                                                                                    .  presence  of 

Assizes,    1851,   there  appeared    strong    evidence    that  several  per- 
the  defendant  acted  as  mistress  of  an  inn  at  Liverpool,  openly  put  it  in 
though  there  was  nothing  absolutely  inconsistent  with  b^x*,w1^hhe 
her  being  there  merely  as  housekeeper.     The  plaintiff's  {p^eflera^ 
brother,   who  was   his   traveller,    had   for   many   years  room;andfrom 

'  '  ^     ^  thence  it  was 

frequented  the   inn:    he  came  there,  whilst  defendant  stolen.    The 

Judge  told  the 

was  acting  as  above,  bringing  with  him  a  box,  which  he  jury  that  gross 
left  at  night  in  the  travellers'  room,  as  he  had  often  done  the  part  of  the 
before.    In  the  morning  he  found  that  the  box  had  been  fj^cuse^the 
forced  open,  and  a  parcel  containing  several  hundred  5*^  i{^ to\hcm 
pounds  in  bank  notes,  the  property  of  the  plaintiff,  had  J^  **there  was 

been  stolen ;  and  it  was  for  this  loss  that  the  action  was  e^^^s  negli- 
gence in 
brought.    It  appeared  on  cross  examination  that  the  box  leaving  the 

money  in  the 

was  very  imperfectly  secured,  and  that  the  traveller  had  travellers* 

room.  '*     The 
jury  found  for 
the  defendant. 
Held ;  that,  if  the  direction  had  been  that  the  landlord  of  an  inn  was  not  answerable  for 
the  loss  of  money  left  in  a  public  room,  ii  would  have  been  wrong  :  but  that,  taking  the 
direction  with  reference  to  the  facts  in  evidence,  it  must  have  been  understood  by  the  jury 
to  mean  that,  if  the  guest  was  guilty  of  gross  negligence  conducing  to  the  loss,  the  innkeeper 
was  not  responsible  :  and  that  the  facts  were  evidence  of  such  negligence  conducing  to  the 
loss;  and  the  direction  right. 

Qaurre,  whether  it  is  necessary  to  the  innkeeper's  defence,  in  such  a  case,  that  the  negli- 
gence should  be  gvo$%  9 
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Vobmt  XV n.  boasted  of  the  sum  which  he  possessed,  and  had  osten- 

•       tatiously  rolled  up  thenotes  and  put  them  in  the  box  in 

Armistead    ^ijg  travellers'  room  in  the  presence  of  several  persons. 

Wilde.       There  was  strong  ground  to  suspect  that  one  of  those  to 

whom  he  thus  shewed  the  notes  had  been  the  thief.    The 

learned  Judge,  in  summing  up,  told  the  jury  that  gross 

negligence  on  the  part  of  the  guest  would  exonerate  the 

innkeeper  from  liability ;  he  commented  on  the  facts,  and 

directed  the  jury  to  find  for  the  plaintiff  on  the  issue  of 

Not  guilty,  unless  they  thought  the  traveller  *^  had  been 

guilty  of  gross  negligence  in  leaving  the  money  in  the 

travellers'  room."     No  complaint  was  made  of  the  way 

in  which  the  other  issues  were  left  to  the  jury.     The 

jury   found   on    the   first  and    second    issues    for    the 

defendant,  on  the  others  for  the  plaintiff. 

WUhins  Serjt.,  in  last  Easter  Term,  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  of  misdirection,  and 
also  on  the  ground  that  the  verdict  on  the  second  issue 
was  against  the  evidence. 

Knowles  and  Crompton  now  shewed  cause.  The 
Judge's  direction  on  the  first  issue  was  correct.  The 
defendant's  case  at  the  trial  was  that,  though  the  inn- 
keeper was  prima  facie  liable  for  the  loss  of  the  parcel, 
the  plaintiff  rould  not  recover  against  the  innkeeper  for 
a  loss  induced  by  the  misconduct  of  the  guest,  the 
plaintiff's  servant.  There  was  evidence  that  the  guest, 
in  the  presence  of  many  persons,  wantonly  made  it 
obvious  to  them  all  that  this  large  sum  of  money  was 
placed  in  an  ill  secured  box,  left  in  a  public  room,  in  a 
populous  town :  and  there  was  strong  reason  for  believing 
that  one  particular  person,  to  whom  he  thus  shewed  the 
money,  was  the  thief.     The  learned  Judge  stated,  in 
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Volume  xvjL   learned  Judge  reports  that  he  finally  left  the  question  to 

'___  the  jury  whether  the  guest  was  "  guilty  of  gross  negli- 

Armibtead  gence  in  leaving  the  parcel  in  the  travellers'  room:" 
Wilde.  that  must  be  taken  with  reference  to  the  circumstances 
of  the  case.  Can  it  be  contended  that  it  b  impossible 
in  point  of  law  for  a  guest  under  any  circumstances  to 
be  guilty  of  negligence  in  leaving  a  parcel  of  money  in 
the  travellers'  room  ?  Suppose  a  guest  were  to  count 
f ,  out  his  money  and  leave  it  lying  loose  on  the  table  of  the 
public  room ;  surely  that  might  be  such  gross  negligence 
as  to  be  the  cause  of  the  loss.  The  facts  here  do  not 
go  so  far  as  that;  but  there  was  evidence  that  the 
plaintiff's  servant,  in  a  public  room,  took  out  a  large 
sum  of  money,  counted  it  and  shewed  it,  and  then  left 
it  there  in  a  box  capable  of  being  opened  without  using 
a  key.  These  facts  might  or  might  not  amount  to 
negligence :  but  they  were  evidence  of  it ;  and  it  was  a 
fair  question  for  the  jury.  We  do  not  lay  down  that 
goods  left  in  the  travellers'  room  in  an  inn  are  not  in 
the  care  of  the  landlord,  or  that  he  is  not  responsible 
m^  for  their  loss.  Clearly  he  is  prima  facie  responsible. 
But  there  may  be  circumstances  as  to  the  nature  and 
value  of  the  property,  the  position  of  the  room,  or  other 
things,  which  may  make  such  conduct  in  the  guest 
negligence  conducing  to  the  loss,  and  so  rebut  the 
landlord's  prima  facie  liability.  There  is  no  rule  of  law 
to  make  it  so.  It  may  in  one  case  be  gross  negligence 
to  leave  property  in  the  public  room;  in  another  it  may 
be  gross  negligence  to  remove  it  thence  to  the  guest*s 
bedroom:  each  case  must  depend  on  its  own  circum- 
stance. In  the  present  case  there  was  evidence  to  go 
to  the  jury  of  gross  negligence  on  the  plea  of  Not  guilty ; 
that  issue  was  properly  left  to  the  jury:  and  the  verdict 
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Fb/MM  XV IL  Coleridge  J.  It  cannot  be  disputed  that  there  may 
^^^^'        be  negligence  on  the  part  of  the  guest  such  as  to  relieve 

AftMiBTBAD  the  landlord  from  his  liability.  The  question  is  whether 
Wilde.  in  the  present  case  there  was  evidence  of  such  negli- 
gence,  and  whether  the  proper  guidance  was  given  to  the 
jury.  If  the  learned  Judge  had  put  the  case  to  the 
jury  as  if  the  fact  of  leaving  the  money  in  the  travellers' 
room  alone  could  have  exonerated  the  landlord,  he 
would  have  been  wrong:  but  his  direction  roust  be 
taken  with  reference  to  the  circumstances  on  which  he 
had  just  commented.  There  was  evidence  that  the 
guest  ostentatiously  shewed  the  money,  and  allowed  it 
to  be  seen  that  he  left  it  in  an  insufiicient  box.  There 
was  a  case  which  might  properly  go  to  the  jury ;  for 
there  was  evidence  of  facts  which  might  make  it  negli- 
ence  on  the  part  of  the  guest  to  leave  the  money  there. 

Erle  J.  concurred. 

Lord  Campbell  C.  J.  added:  The  learned  Judge 
reports  that  he  left  it  to  the  jury  to  say  whether 
there  was  ^* gross^  negligence  on  the  part  of  the  guest 
I  doubt  whether  that  direction  was  not  too  favorable  to 
.  the  plaintiff.  I  give  no  opinion  on  this  point,  which 
does  not  arise :  but  it  is  not  to  be  taken  that  we  have 
decided  that  negligence  on  the  part  of  the  guest  con- 
ducing to  the  loss  will  not  exonerate  the  landlord  unless 
}•  it  amount  to  crassa  negligentia. 

Rule  discharged  (a). 

(a)  Reported  by  C.  Blackburn,  Esq. 
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Vahame  XFIL  "^  OT  eDJoyed,  Dor  ought  he  still  of  right  to  have  or 

^^^^'       enjoy,  the  benefit  or  advantage  of  the  water  of  the  said 

Eaton       stream  or  watercourse  in  that  count  mentioned,  nor  had 

Swansea     the  said  Stream  or  watercourse  been  used  to  run"  &&, 

Compuiy.      ''nor  ought  the  same  at  the  time  when"  &c.  '^of  right 

to  have  run"  &c.,  "  or  ought  the  same  to  run,"  "  unto 

or  into  the  said  close,"   modo  et  forma.      On  which 

issue  was  joined. 

There  were  two  other  counts  claiming  the  stream  in 
respect  of  the  Flat  Fields  and  the  Gtwer  Field,  on  which 
the  pleadings  were  similar. 

On  the  trial,  before  Williams  J.,  at  the  last  Ghmor- 
ganshire  Spring  Assizes,  it  appeared  that  stat  7  ^  4  & 
1  Vict,  c,  lii.  (a)  incorporated  the  promoters  of  the  Act 
by  the  name  of  "  ?%«  Sumnsea  Waterworks  Company^ 
and  authorized  them,  among  other  things,  to  make 
waterworks,  and  for  that  purpose  to  purchase  from  the 
owners,  by  their  consent,  two  mills,  called  Upper  Bryn 
Mill  and  Lower  Bryn  Mill,  and  the  ponds  and  reservoirs 
of  those  mills,  and  the  enjoyment  of  the  water  of  the 
brooks  and  streams  flowing  into  those  ponds,  and,  under 
certain  restrictions  not  material  to  the  present  case,  to 
divert  those  waters  into  the  Company's  waterworks.  By 
sect  82  it  is  enacted  that,  if  any  person  shall  (amongst 
other  things  specified)  '^  wilfully  flush  or  draw  off,  or 
cause  to  be  flushed  or  drawn  off,  the  water  from  any 
parts  of  the  said  waterworks,"  *^  every  person  so  offend- 
ing shall  forfeit  and  pay  to  the  said  Company  for  every 
such  offence  any  sum  not  exceeding  10/."  By  sect.  93 
such  penalties  are  to  be  recovered  before  a  justice  of  the 

(a)  Local  and  penonal,  pablic.  "  For  better  supplying  with  water  the 
town  and  borough  of  Swanaem  in  the  county  of  Glamorgan.** 
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from  which  it  might  be  inferred  that  the  occupants  of  the 
Upper  Bryn  MiU  had  (up  to  the  time  when  the  mill  was 
conveyed  to  the  defendants  in  1839)  been  in  the  habit 
of  stopping  up  this  trench  whenevier  it  was  made ;  and 
that  the  defendants,  since  they  acquired  the  mill,  had 
paiBued  the  same  course.  A  witness  for  the  defendants, 
named  Luke^  proved  that  on  one  occasion,  in  1840,  after 
the  defendants  had  turned  the  stream  into  their  works 
below  the  plaintifTs  land,  the  defendants  had  closed  the 
trench,  and  he  as  a  servant  of  the  plaintiff,  by  his  order, 
opened  it  and  drew  off  the  water;  that  he  had  been 
summoned  before  a  justice  in  consequence;  and  that  the 
plaintiff's  son,  by  the  plaintifi^s  direction,  went  with  Luke 
before  the  justice,  defended  him,  and  ultimately  paid  a 
shilling;  and  there  was  no  appeal.  A  conviction  of 
Luke  before  that  justice  for  wilfully  drawing  off  water 
from  the  Company's  waterworks,  under  stat.  7  ^  4  & 
1  Vict,  c,  lii.  s.  82.  (above  set  out),  was  tendered  in 
evidence  by  the  defendants,  and  rejected.  In  the  course 
of  the  summing  up,  the  learned  Judge  stated  to  the 
jury  that  one  question  was  as  to  the  enjoyment  as  of 
right  for  twenty  years.  He  explained  that  to  defeat  a 
right  an  interruption  must  be  acquiesced  in  for  a  year. 
A  juryman  asked.  What  would  be  the  law,  if  there  had 
been  during  more  than  twenty  years  a  perpetual  state 
of  warfare  between  the  parties?  The  learned  Judge 
said  that,  if  they  thought  such  the  fact,  they  should  say 
so,  and  then  he  would  give  his  direction.  In  the  end 
he  put  to  the  jury  questions  in  writing  as  to  each  count ; 
to  which  the  jury  gave  written  answers. 

The  questions  and  answers  on  which  the  discussion 
in  banc  arose  were  as  follows. 

1.  Has  the  Cum  Donkin  Brook  flowed  through  a  part 
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of  the  Home  Field  aa  an  aucient  natural  watercourse   Queen*t  Bemeh, 
enjoyed  for  the  purpose  of  irrigating  and  watering  the        ^^^' 
same,   and   the   more   convenient  occupation   thereof? 
Answer.     No. 

2.  Have  the  occupiers  of  the  Home  Field  enjo7e4  as 
of  right  for  twenty  years  up  to  February  Ist,  1851,  a 
watercourse  running  through  that  field  for  the  purpose 
of  irrigating  and  watering  the  same  and  the  more  con- 
venient occupation  thereof?  Answer.  Yes ;  and  without 
interruption  for  a  year. 

*  There  were  similar  questions  and  answers  as  to  the 
Flat  Field  and  the  Gaver  Field.  The  learned  Judge 
directed  a  verdict  for  the  plaintiff. 

Evans,  in  the  ensuing  term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection,  and  of  the 
improper  rejection  of  evidence.  He  contended  that 
the  learned  Judge*s  summing  up  had  the  effect  of  lead- 
ing the  jury  to  suppose  that,  if  the  water  was  taken  by 
the  plaintiff  at  intervals  during  twenty  years,  it  was  im- 
material whether  the  enjoyment  was  of  right,  or  secretly 
or  forcibly,  provided  the  intervals  at  which  it  was  taken 
were  less  than  a  year.  He  said  that  what  the  juryman 
called  the  "  perpetual  warfare"  between  the  parties  was  a 
fact  proper  to  be  left  to  the  jury  as  tending  to  shew  that 
the  water  was  not  taken  as  of  right;  and  that  the  convic- 
tion was  material  evidence  for  the  same  purpose.  The 
rule  was  also  obtained  upon  affidavits. 


Grove  and  Bovill  now  shewed  cause.  There  was  no 
misdirection.  No  interruption  not  acquiesced  in  for  a 
year  can  operate  as  an  interruption;  FUghtY.  Thomas  {a), 

(a)  \\  A,^E,  688.  Judgment  of  Exch.  Ch.  affirmed  in  Dom.  Proc.  8  C/. 
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[Erie  J.  I  was  counsel  for  the  successful  party  in  that 
case;  and  the  judgment  was  affirmed  in  the  House  of 
Lords:  yet  I  always  thought  it  a  strange  decision.  The 
effect  of  it  was  that,  where  there  had  been  an  enjoy- 
ment of  light  for  nineteen  years  and  a  fraction,  and 
then  an  interruption  acquiesced  in  for  the  remaining 
fraction  of  a  year,  during  which  there  was  no  enjoy- 
ment, the  two  together  made  up* twenty  years'  enjoy- 
ment] The  decision  proceeded  upon  the  words  of  the 
statute,  and  is  precisely  in  point  [Lord  Campbell 
C.  J.  The  decision  in  FKght  v.  Thomas  (a)  may 
establish  conclusively  that,  when  an  easement  has  once 
been  enjoyed  as  of  right,  such  enjoyment  must  be  taken, 
for  the  purposes  of  the  Act,  to  continue  though  inter- 
rupted, unless  the  interruption  be  acquiesced  in  for 
a  year.  But  I  do  not  think  any  member  of  this  Court 
is  inclined  to  go  beyond  that  decision.] 

Then,  the  conviction  was  not  evidence,  and  was  pro- 
perly rejected.  It  was  an  adjudication  of  a  justice  on  a 
collateral  question,  and  could  not  be  evidence  against  the 
plaintiff.  The  facts,  as  to  what  took  place  before  the  jus- 
tice, were  admitted ;  and  even  if  the  conviction  had  been 
improperly  rejected  it  could  have  made  no  difference 


Evans,  WUles  and  Benson  were  not  called  upon  to 
support  the  rule. 

Lord  Campbell  C.  J.  There  must  be  a  new  trial 
on  the  ground  of  the  improper  rejection  of  evidence. 
It  seems  to  me  that,  although  the  conviction  was  tiot 
evidence  per  se,  or  admissible  as  an  adjudication  by  the 


(a)  \\  A,^E.  688.    8  a  ^  F.  231. 
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Vthme  xviL  ^Qt  coDteotioos.     Now,  thoogh  it  may  be  that  an  inter- 

niption  must  be  acquiesced  in  for  a  fall  year   before 

Eaton       j^   breaks   the   period,   where    the   subject   matter   has 

Swansea      previously  to  the  interruption  been  enjoyed  as  of  right, 

Conpuiy.      interruptions  acquiesced  in  for  less  than  a  year  may  be 

of  great  weight  as  evidence   on  the  question  whether 

there  ever  was  a  commencement  of  an  enjoyment  of 

right     Such  interruptions  are  explanatory  of  what  the 

user  really  was.     I  think  it  would  be  a  monstrous  state 

of  law  if  this  were  not  so. 

Patteson  J.  This  conviction  was  of  the  plaintiflF's 
servant  for  an  act  done  by  the  plaintiff's  command  ;  he 
knew  of  the  summons,  and  sent  his  son  to  attend;  and  the 
son  paid  the  fine,  and  did  not  appeal  It  is  all  one  as  if 
the  plaintiff  himself  had  been  convicted,  and  paid  the 
fine ;  and  it  was  clearly  evidence,  for  the  reasons  my  Lord 
has  pointed  out 

As  to  the  more  important  question.  This  is  a  claim 
to  an  easement  under  stat  2  &  3  ^.  4.  c.  71.  s.  2. : 
Flight  V.  Thomas  (a)  was  under  sect  3.  The  words  of 
sect  2,  **  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  twenty  years," 
must  be  understood  to  have  the  same  meaning  as  the 
words  used  in  sect  5,  where  it  is  enacted  that  in 
pleading  it  shall  be  sufficient  to  allege  "the  enjoyment 
thereof  as  of  right.''  In  the  present  case  the  Judge  does 
not  give  the  jury  any  specific  guidance  as  to  what  enjoy- 
ment "  as  of  right"  is :  and  their  answer  to  the  question 
actually  put  is  a  little  ambiguous.    The  question  ought  to 

(a)  11  A,^  E.  688;  8  a  §•  Fi.  231  ;  sec  per  Mauh  J,  11  A  &r  E- 
p.  695.  See  also  The  Mayor  ^e.  of  London  v.  The  Master,  Wardens  5-c. 
of  the  Pewterers*  Company,  2  Mo,  §•  Rob.  409. 
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bare  been  shaped  more  distinctly;  for  there  were  manj    Queen's  Beueh. 

pieces  of  evidence  in  this  case  (in  addition  to  the  con-   ' 

viction  which  was  rejected)  which  were  proper  for  the        Eaton 

consideration  of  the  jury  on  the  question  whether  the       Swansea 
*'  Waterworks 

enjoyment  was  of  right.  Company. 

Coleridge  J.  I  am  of  the  same  opinion.  I  think  that 
on  a  question  of  this  kind  it  is  most  important  to  shew 
what  was  the  nature  of  the  user,  and  of  the  interrup- 
tions, as  bearing  on  the  question  whether  the  enjoyment 
was  as  of  right.  For,  though  no  interruption  for  less  than 
a  year  breaks  the  period  when  once  the  enjoyment  as  of 
right  has  begun,  yet  interruptions  acquiesced  in  for  less 
than  a  year  may  shew  that  the  enjoyment  never  was  of 
right 

Erle  J.  The  plaintiff  claims  a  right  to  water  from 
twenty  years  enjoyment,  under  stat.  2  &  3  fF.  4.  c.  71. 
The  defendant  had,  from  time  to  time,  prevented  him 
from  exercising  the  easement  claimed.  The  question 
was  left  to  the  jury,  Had  the  plaintiff  "  enjoyed  as 
of  right?"  These  words  "of  right"  occur  in  sect.  5  of 
stat.  2  &  3  fV.  4.  c,  71.;  and  there  has  been  much 
difficulty  as  to  theiv  construction:  but  it  seems  clear 
that,  if  the  enjoyment  is-  clandestine,  contentious  or  by 
sufferance,  it  is  not  of  right.  Enjoyment  as  of  right 
must  be  **  nee  clam,  nee  vi,  nee  precari6"  (a).  It  seems 
to  me  that  the  piece  of  evidence  rejected  was  most 
material  on  the  question  whether  the  user  in  the  present 

(a)  Sane  enim  et  in  servitutibus  hoc  idem  Bequimur,  ut,  ubi  servitiis  non 
inTenitar  imposita,  qui  diu  usus  est  servitute  neque  vi,  neque  precariu, 
Dcqoe  clam,  habuisse  \ougk  consuetudine,  vel  jure  impositam  servitu- 
dioem  Tideatur.  •  •  •  •  eritque  ista  quasi  servitus.  Dig,  lib.  39.  tit.  3. 
Deaqna^l, },  sec.  23.    See  also  Gale  on  Etuementt  (2d  edition),  p.  123. 

T    2 
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Vchrne  XV u.  case  was  an  enjojinent  of  this  natoie.     The  plaintiff 

'        drew  off  the  .water;  it  was  an  act  of  oser  of  the  very 

^^J^^'  easement  now  claimed;  then  what  does  the  defend- 
w'^^^cXa,  ^^^^  ^^  attacks  and  convicts  and  fines  the  plaintiff, 
Co«pMi/.  who  acquiesces  and  pays  the  fine :  I  say  the  plaintiff, 
for  Luke  and  the  plaintiff's  son  are  identified  with  him. 
I  think  the  conviction,  which  was  the  proper  evidence  of 
this,  was  most  material  on  the  question  whether  the  user 
was  **ofrightr  For  the  rest  I  need  only  say  I  agree 
entirely  with  my  Lord  Chief  Justice. 

Rule  absolute  (a). 

(a)  Reported  bj  C.  BlaeUmm,  Esq. 


Thurtday,       Doc  OH  the  demisc  of  The  Earl  of  Ashburnham 

June  6th.  ,         _  _ 

against  Michael^ 

To  cjactment,     TD  JECTMENT  for  a  cottage  and  premises. 

betngwhe^hor  On  the  trial,  before  Williams  J.,  at  the  last  Brecknock 

the  premiies 
were  parcel  or 

no  parcel  of  a  manor,  the  lessor  of  the  plaintiff  produced  from  his  muniments  books  pur- 
porttnff  to  be  the  books  of  /.  V.  steward  to  plaintiff's  ancestor  the  then  Earl  of  A.  In  one  of 
those  books  /.  V.  was  debited,  in  1782,  with  the  receipt  of  rent  for  the  premises  in  question. 
The  balance  of  the  account  for  the  half  vcar  was  struck  but  was  not  signed :  under  it  was 
written  in  a  different  hand  *'  The  above  balance  is  accounted  for  in  a  general  statement  at  the 
end  of  the  year's  account  ending  Michaelmat  1793,  entered  in  a  subsequent  book.'*  This 
entry  was  dated  Feb,  18,  1795,  and  was  signed  by  the  then  Earl  and  by  *V.  V,  Jun."  The 
balance  was  carried  down  in  the  account,  and  balances  were  struck  in  each  half  year :  none 
were  signed  by  /.  V, ;  but  under  each  was  a  similar  entry  signed  by  the  Earl  and  J,  K  Jun. 
until  the  end  of  the  last  book,  where  was  entered :  *«  Balance  due  to  /.  V,  76/.  1 8th  Feb. 
1796.  The  above  account  was  this  day  settled ;  and  the  balance,  76/.,  due  thereon  to 
/.  F.  Sen.,  was  paid  b]^  the  Earl  of  A.  to  J.  V,  Jun.,  and  the  vouchers  delivered  up  to  his 
Lordship.*'  This  was  signed  by  the  Earl  and  /.  V.  Jun.  No  evidence  was  given  of  the 
character  or  position  of /.  V,  Jun.,  or  that  be  was  dead,  or  that  he  had  ever  existed. 

Held  :  That,  inumuch  as  the  entry  was  produced  from  the  proper  custody,  and  purported 
to  be  fifty  five  years  old,  it  was  not  necessary  to  prove  that  J.  V.  Jun.  was  dead.  And  that, 
inasmuch  as  /.  F.  Jun.  charged  himself  with  the  receipt  of  the  last  balance,  and  the  entry  of 
the  payment  of  rent  was  part  of  the  balance  in  that  year  which  was  carried  down  so  as  to 
form  part  of  the  last  balance,  the  entry  was  admissible  evidence  of  the  payment  of  rent 
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Spring   Assizes,   it  appeared   that   the   premises   were  Queen's  Bench. 

claimed  as  parcel  of  a  manor  of  which  the  lessor  of  the ! 

plaintiff  was  unquestionably  owner.  Two  books  were  *Lord™* 
pnxluced  from  the  muniments  of  the  Earl  of  Ash-  a««bubnham 
bumham.  These  books  purported  to  be  the  books  of  Michael. 
John  Vemariy  a  steward  to  the  then  Earl.  The  .account 
was  carried  on  in  these  two  books  till  the  end  of  the  year 
1793.  Balances  were  struck  each  half  year,  which  were 
always  carried  on  into  the  next  half  year's  account.  In 
the  account  for  the  half  year  ending  in  June  1782,  in 
the  first  book,  credit  was  given  to  the  Earl  of  Ashbum' 
ham  for  rent  received  in  respect  of  the  premises  in 
question;  and  the  balance  was  struck  and  entered  as 
follows:  ''26th  July  1782.  Balance  due  John  Vernon 
75L  Is.  Si"  Neither  this  nor  any  other  entry  was 
signed  by  the  steward ;  but  underneath  it  was  written, 
in  a  different  hand,  ''The  above  balance  is  accounted 
for  in  a  general  statement  at  the  end  of  the  year's 
account  ending  'Michaelmas  1793,  entered  in  a  sub- 
sequent book." 

Ashbumham. 

Feb.  18,  1795.  John  Vernon  Jun." 

A  similar  entry  was  made  under  each  consecutive 
half  yearly  balance;  and  at  the  conclusion  of  the  second 
book  the  final  balance  was  struck,  and  was  entered  thus : 

"Balance  due  to  John  Vernon  76/.  19*.  7rf. 

"  18th  Feb.  1795.  The  above  account  was  this  day 
settled;  and  the  balance,  seventy  six  pounds  and  nineteen 
shillings  and  seven  pence,  due  thereon  to  John  Vernon 
Senior,  was  paid  by  the  Earl  of  Ashbumham  to  the 
undersigned  John  Vernon  Junior,  and  the  vouchers 
deUvered  up  to  his  Lordship. 

Ashbumham, 

John  Vernon  Junior." 
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yoittme  XV IL        These  books  were  tendered  in  evidence  by  the  lessor 
*^^^*        of  the  plaintiff.     It  was  objected,  that  they  were  not 


^ToT'      signed  by  John  Vernon  the  steward,  and  that  no  evidence 

AsHBURNHAM  yj^  gview  of  thc  charactcr  oiJohn  Vernon  Junior,  who  it 

Michael,      was  said  might  never  have  existed,  or  might  still  be  alive. 

The  learned  Judge  received  the  evidence;  and  the 

plaintiff  had  the  verdict. 

In  last  Easter  Term,  T.  Allen  obtained  a  rule  nisi  for 
a  new  trial  on  the  ground  of  the  improper  reception  of 
this  evidence. 

Evans  and  Grove  now  shewed  cause.  The  signature 
oiJohn  Vernon  Junior  bears  date  fifty  five  years  before 
the  trial ;  and  the  book  in  which  it  was  found  was  pro- 
duced fi-om  the  proper  custody.  No  further  proof  was 
necessary ;  Wynne  v.  Tyrtokitt  (a).  Then  John  Vernon 
Junior  charges  himself  with  the  receipt  of  76iL  I9«.  1<L 
in  1795 ;  and,  fi*om  the  manner  in  which  the  entry  is 
made,  proof  that  the  balance  in  1795  was  correct  is 
proof  that  the  balance  in  1782  which  is  brought  down 
in  the  account  is  also  correct.  The  case  is  not  therefore 
like  De  Rutzen  v,  Farr{h)y  where  the  person  signing 
neither  charged  himself,  nor  appeared  to  have  authority 
to  charge  his  principal. 

T.  Allen,  contr^  John  Vernon  Junior  may  have  been 
alive.  The  lapse  of  more  than  thirty  years  dispenses  with 
the  proof  of  his  handwriting;  but  it  does  not  shew  that 
he  is  dead,  unless  some  search  be  made  for  him. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
should  be  discharged,  as  the  evidence  was  properly 
received. 

(a)  4  Z?.  $•  Aid.  316.  (b)  4  A^  E.  63. 
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Vohtme  xviL  into  a  balance ;  and  that  balance  was  carried  on  in  the 

1851 
. '       account  till,  in  1795,  there  was  a  general  settlement. 

Lord"'      when   the   final   balance   was  found  in   favour  of  the 

AsHBuaNHAM  stcward.     Then  John  Vernon  Junior  signs  an  entry  as 

Michael,     receiving  that  balance  tor  John  Vernon  Senior,  and  Lord 

Ashbumham  signs  it  also,  treating  John  Vernon  Junior 

as  a  person  accredited  by  and  acting  for  the  steward. 

This  is  a  peculiar  state  of  facts,  very  different  firom  the 

case  of  De  Rutzen  v.  Farr  (a). 

John  Vernon  Junior  does  not  profess  to  charge  himself 

with  the  receipt  of  the  rents  before  1782:  but  he  does 

charge  himself  with  the  receipt  of  the  balance  in  1795; 

and  that  included  these  items. 

(yOLERiBGE  J.  I  agree  that  under  the  special  circum- 
stances the  books  were  properly  received  in  evidence. 
These  are  not  entries  made  by  a  mere  stranger,  and 
found  by  accident.  They  are  regular  books  of  con« 
siderable  antiquity,  and  produced  from  the  proper 
custody.  In  them  appears  the  entry  of  a  transaction, 
not  merely  of  an  accountant  striking  a  balance,  but 
of  the  lord  and  the  accountant  going  back,  and  the 
accountant  receiving  the  balance,  so  that  the  lord  in 
effect  accredits  him  as  the  party  accounting. 

Erlb  J.  had  left  the  Court  before  the  conclusion  of 
the  argument. 

Rule  discharged  {b)» 

(«)  AA.^E,  63.  (6)  Reported  by  C.  BUuUbwm,  E»q. 
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Voiume  XV 1 1,   license  and  permission  to  publish  the  said  book  or  work. 

1851 
'___  Allegation  of  special  damage. 

®™®  Pleas:    1.  Non  assumpsit.      2.  That  defendant  had 

Marbyat.     gy^jij  sufficient  right,  title  and  authority,  in  accordance 

with  his  said   contract,   as  alleged  in  the  declaration. 

3.  That  Bentley  was  not  equitably  the  proprietor  of  the 

said  copyright,  nor  had  he  the  sole  right  &c.  to  grant 

such  licence  or  permission  as  alleged  in  the  declaration. 

Issues  thereon. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
Middlesex  sittings  after  last  Michaelmas  Term,  a  verdict 
was  found  by  consent  for  the  plaintiffs,  for  425^  damages 
and  40«.  costs,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

The  plaintifiB  in  this  cause  are  booksellers  and  pub- 
lishers at  Belfast;  the  defendant  is  the  son,  heir  at  law 
and  sole  executor  of  the  late  Captain  Frederick  Marryat^ 
who  was  the  author,  among  other  books  and  works,  of 
that  mentioned  in  the  declaration,  called  '^  The  Adventures 
of  Monsieur  Violet^''  which  was  first  published  in  or 
about  1849.  Captain  Marryai  died  on  9th  August  1848, 
having  on  14th  March  1848  duly  made  and  published 
his  will,  whereby  he  gave  and  devised  all  his  real  estates 
and  personal  estate  whatsoever  and  wheresoever  (with 
certain  exceptions  not  including  the  copyright  of  any 
of  his  books  or  works)  to  the  defendant,  his  heirs, 
executors,  administrators  and  assigns,  absolutely  and  for 
ever.  The  defendant  proved  the  will  on  25th  October 
1848. 
^  The  plaintifis  are  the  proprietors  of  a  periodical  work 

called  "  The  Parlour  Library^  which  is  published  in 
monthly  volumes,  each  usually  containing  some  popular 
work  of  fiction.     In  February  1849,  the  plaintiffs  were 
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Folmm*  XVII.   Immediately  after  the  payment  of  the  50L,  the  plain- 

'        tiffs  took  proceedings  to  prepare  the  said  work  for  the 

Sims         press  so  as  to  form  the  November  volume  of  The  Parlour 

Mabbyat.     Library.    The  case  did  not  state  the  particular  expenses 

incurred  bj  them,  as  it  was  agreed  that,  if  the  Court 

should  be  of  opinion  that  the  plaintiffs  were  entitled  to 

recover,  the  verdict  for  425/.  was  to  stand. 

In  the  month  of  September^  after  the  plaintiffs  had 
made  very  considerable  progress  in  their  said  proceed- 
ings, and  had  advertised  the  Adventures  of  Monsieur 
Violet  as  being  one  of  the  intended  volumes  of  The 
Parlour  Library^  thej  received  a  notice  from  Mr.  Bentley 
forbidding  them  to  proceed  with  the  publication,  and 
claiming  to  be  entitled  to  the  copyright  of  the  work. 
A  correspondence  ensued  between  the  parties,  which 
resulted  in  Mr.  Bentley  persisting  in  his  claim ;  and  the 
plaintifiB  abandoned  their  intention  of  publishing  the 
book.  It  was  made  to  appear  to  them,  as  the  fact  was, 
that,  prior  to  the  29th  May  1846,  a  negotiation  took 
place  between  the  late  Captain  Marryat  and  the  said 
Richard  Bentley  touching  the  subject  matter  of  the  in- 
strument hereinafter  next  mentioned,  which  resulted 
in  the  following  instrument  being  signed  by  the  late 
Captain  Marryat^  and  delivered  by  him  to  the  said 
R.  Bentley. 

*^  Memorandum  of  agreement,  made  the  29th  day  of 
May  1846,  between  Captain  Marryat,  R.  N.,  C.  B., 
and  of  Langham,  Norfolk,  on  the  one  part,  and  Richard 
Bentley,  of  New  Burlington  Street,  publisher,  on  the 
other  part.  The  said  Captain  Marryat  hereby  agrees 
to  assign  over  all  the  remaining  copyright  of  and  in 
the  eight  under  mentioned  works  written  by  the  said 
Captain   Marryat   (the   said   copyright    being   at   this 
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attested  so  as  to  vest  the  legal  right  to  the  copyright  in 
the  said  R.  Bentleyy  yet  a  Court  of  equity  would  have 
decreed  Captain  M.  in  his  lifetime,  or  his  representative 
after  his  death,  specifically  to  perform  that  agreement, 
and  to  concur  in  an  entry  at  Stationers^  Hall  so  as  to 
have  given  the  said  R.  Bentley  a  clear  legal  title  to  the 
copyrights  of  the  works  mentioned  in  the  agreement 

The  work  mentioned  in  the  above  instrument  called 
^^  Monsieur  Violet's  Adventures"  is  the  same  work  as 
"  ITie  Adventures  of  Monsieur  Violet^  mentioned  in  the 
declaration.  The  plaintiffs  do  not  impute  to  the  de- 
fendant that  he  was  aware  of  the  existence  of  the  above 
instrument  at  the  time  of  the  receipt  of  the  said  50/. 
ft'om  the  plaintifls.  No  entry  of  the  said  instrument,  nor 
any  reference  to  the  same,  has  at  any  time  been  entered 
in  the  Book  of  Registry  mentioned  and  referred  to  in 
sects.  11  and  13  of  stat.  5  &  6  Vict  c.  45. ;  nor  has  any 
entry  been  made  in  the  said  Book  of  Registry  of  any 
assignment  to  the  said  R.  Rentier/^  or  any  other  person, 
of  the  copyright  of  the  said  work  called  "  The  Adventures 
of  Monsieur  Violet;^  nor  is  such  a  copyright  in  any  way 
referred  to  in  such  Book  of  Registry;  nor  are  the 
plaintifis'  names  in  any  way  mentioned  or  referred  to  in 
the  said  book  in  connection  with  the  said  copyright,  as 
having  licence  or  permission  to  publish  the  said  work,  or 
otherwise.  The  defendant  denies  that  he  gave  any  such 
warranty  as  that  alleged  in  the  declaration.  The  plain- 
tifls,  however,  contend  that  the  foregoing  facts  sufficiently 
prove  such  warranty.  The  defendant  also  contends  that 
he  has  also  a  good  defence  to  this  action  on  the  second 
and  third  pleas. 

The  Court  was  to  have  power  to  draw  any  inference 
of  fact  which  a  jury  might  have  drawn ;  also  to  order 
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Volume  XVII.    the  reasoning  of  the  Court  of  Exchequer  in  Morley  v. 


1851. 


Sims 

V. 

Marbyat. 


.  Attenborough  {a\  warranty  of  title  implied  by  the  mere 
sale;  but  in  the  judgment  in  that  case(i)  a  distinction 
is  made  where  the  contract  is  executory.  The  prin- 
ciple of  that  distinction  prevails  in  sales  of  shares 
in  public  companies ;  Hibhlewhite  v.  McMorine  {c\ 
Shaw  V.  Rowley  (rf).  [Patteson  J.  Those  are  not 
bargains  for  the  sale  of  specific  things ;  the  vendor  is 
to  supply  shares;  and  it  is  quite  immaterial  to  the 
purchaser  which  specific  shares  are  supplied.]  The 
contract  here  is  not  executory  in  the  sense  that  the 
thing  to  be  transferred  was  unascertained;  but  it  is 
executory  in  so  far  that  a  subsequent  conveyance  was 
necessary  to  pass  the  copyright  But,  in  the  present 
case,  the  bargain  is  contained  in  written  documents; 
and  on  the  fair  construction  of  these  the  defendant 
expressly  warrants  the  title. 

The  second  question  is  one  of  equity.  [Lord  Camp- 
bell C.  J.  It  was  a  mistake  to  propose  adducing  evidence 
as  to  the  doctrines  of  equity.  Equity  is  not  a  foreign 
law  to  be  pr6ved  by  evidence,  but  part  of  the  law  of  this 
realm  of  which  the  Judges  take  judicial  notice,  and 
which  is  to  be  established  by  argument,  and  by  citing 
authorities.  It  is  different  as  to  the  practice  in  equity.] 
A  Court  of  equity  would,  in  this  case,  have  decreed  a 
specific  performance  in  favour  of  Bentley^  on  the  ground 
that  the  contract  was  for  the  sale  of  the  particular  copy- 
bright,  for  the  breach  of  which  contract  the  remedy  at 
law  was  inadequate;  Adderly  v.  Dixon (e).  And,  had 
the  plaintifis  proceeded   to   publish  the  work,  Bentley 

(a)  3  Exch.  500.    See  Chapman  ▼.  Speller,  U  Q.  B,  621. 
(6)  3  Exch,  509.  (e)  6M,^  W.  200. 

(d)  16  Af.  ^  W.  810.  (e)  \  Sim.  $•  Slu.  607. 


XIV.    VICTORIA.  289 

might  have  obtained  an  injunction  to  prevent   them;  Queen's  Bench. 

Sweet  V.  Cater  (a).  '___ 

Sims 

V. 

Channell  Seijt,  contra.  This  is  not  an  action  for  money  Mabbyat. 
had  and  received  to  recover  the  price  paid  for  the  right 
supposed  to  be  sold  to  the  plaintiffs,  but  an  action  for 
laige  damages  consequential  on  the  breach  of  an  alleged 
warranty  of  title.  The  warranty  declared  on  is  that  the 
defendant  had  a  good  title  both  at  law  and  in  equity : 
is  such  a  warranty  implied  or  proved  ?  It  is  not  quite 
dear  whether  the  contract  was  to  sell  the  copyright,  or 
merely  to  give  a  licence  to  print  Either  way,  it  is  for 
the  sale  of  a  specific  thing ;  and,  according  to  Morley  v. 
Attenbarough  (b),  no  warranty  of  title  is  by  the  law  of 
Enffland  implied  merely  on  the  sale  of  a  specific  thing. 
The  distinctions  made  in  the  judgment  of  the  Court  of 
Exchequer  in  that  case  do  not  alBTect  the  defendant 
Where  a  contract  is  to  supply  things  of  a  particular 
description  which  the  vendor  is  to  select,  there  is  good 
reason  why  the  vendor  should  be  held  to  warrant  the 
title;  and  the  Court  of  Exchequer  refer  to  contracts 
executory  in  that  sense.  Again,  where  a  chattel  is 
exhibited  for  sale  under  such  circumstances  as  amount 
to  an  assertion  that  the  vendor  will  give  a  title,  as  in  a 
retail  shop,  a  warranty  may  be  inferred.  But  in  the 
present  case  the  defendant  was  an  executor ;  as  such  he 
had  those  incorporeal  rights  which  his  testator  had  not 
disposed  of;  and  he  sold  the  copyright  as  a  copyright  of 
his  testator ;  his  position  was  exactly  analogous  to  that 
of  the  pawnbroker  who  sold  the  harp  as  an  unredeemed 
pledge ;  Morley  v.  Attenborough  (b).    Had  a  specific  per- 

Ca)  11  Sim.  572.  {b)  3  Exch.  500. 

VOL.    XVII.    N.    8.  U 
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Sims 

V. 

Harbyat. 


Foiumexrii.   formance  been  decreed,  the  Court  of  Equity  would  not 

L—  have  ordered  the  defendant  to  covenant  for  title  abso- 

lutely,  but  to  covenant  as  an  executor  usually  does, 
against  his  own  acts  and  omissions  only.  To  that  extent 
he  may  well  be  held  to  warrant  the  title:  but  neither 
by  express  words  nor  by  implication  does  he  warrant 
further ;  Peto  v.  Blades  (a). 

Then  as  to  Bentley^srighL  Had  he  gone  into  Equity, 
the  defendant,  who  had  the  legal  title,  must  have  been 
made  a  party;  and  he  might  have  urged  that  Bentley  in 
not  giving  him  notice  of  the  assignment  had  been  guilty  of 
laches.  That  would  not  have  barred  Bentley  from  equi- 
table relief;  but  it  would  have  been  made  a  condition 
that  he  should  do  equity  by  indemnifying  the  defendant 
against  the  consequences  of  his  laches.  At  all  events 
the  last  issue  should  be  found  for  the  defendant,  as  it  is 
clear  that  Bentley  had  not  the  legal  title,  and  conse- 
quently had  not  ^*  the  sole  right,  title  and  authority  to 
grant  such  licence  and  permission."  [Lord  Campbell 
C.  J.  The  whole  plea  must  be  taken  together ;  and 
then  it  is  clear  that  the  averment  means  sole  right  as 
equitable  assignee.] 


Huffh  Hill  was  not  called  upon  to  reply. 

Lord  Campbell  C.  J.  I  am  clearly  of  opinion  that 
the  plaintiffs  are  entitled  to  the  judgment  of  the  Court 
I  do  not  think  it  necessary  to  enquire  what  the  law 
would  be  in  the  absence  of  an  express  warranty.  On 
that  point  the  law  is  not  in  a  satisfactory  state.  The 
decision  in  Marley  v.  Attenborough  {b)  was  that  a  pawn- 


(a)  5  Taitni.  657. 


(6)  3  Bxch,  500. 


XIV.   VICTORIA.  291 

broker^  selling  an  unredeemed  pledge  as  such,  did  not  Qn^en**  Bench. 

1851 
^ranrant  the  title  of  the  pawnor.     Of  that  decision  I  '_^__^ 

approve :  but  a  great  many  questions,  beyond  the  mere  ^^^ 

deciaioUy  arise  on  the  very  able  judgment  of  the  learned     Mabbyat. 
Baron  in  that  case^  which  I  fear  must  remain  open  to 
controversy.     It  may  be  that  the  learned   Baron   is 
correct  in  saying  that,  on  a  sale  of  personal  property, 
the  maxim  of  caveat  emptor  does  by  the  law  of  England 
apply:  but  if  so  there  are  many  exceptions  stated  in 
the  judgment  which  well  nigh  eat  up  the  rule.     Execu* 
tory  contracts  are  said  to  be  excepted ;  so  are  sales  in 
retail  shops,  or  where  there  is  a  usage  of  trade :  so  that 
there  may  be  difficulty  in  finding  cases  to  which  the 
rule  would  practically  apply*     But  in  the  present  case 
we  have  the  documents  before  us  to  which  we  must 
look  for  the  contract.     We  are  to  look,  not  at  the  pre- 
liminary negotiations,  but  at  the  final  contract^  which  is 
proved  by  the  correspondence,  and  in  the  receipt.    And, 
doing  so,  I  cannot  have  any  doubt  that  the  defendant, 
in  ignorance  of  what  his  father  had  done,  and  without 
the  smallest  blame  attaching  to  him,  and  really  believing 
that  the  title  to  this  copyright  was  in  him,  did  warrant 
that  it  was  in  him,  and  did  warrant  this  to  the  plaintiffs 
as  purchasers  of  the  copyright  from  him.     The  first 
letter  set  out  in  the  case  offers  to  treat  with  the  plaintifis 
respecting  "  the  copyright  of  *  Monsieur   Violet^ "    The 
copyright  of  a  work  is  the  exclusive  right  to  multiply 
copies  of  a  work,  not  merely  a  right  to  do  so  in  common 
with  others.     The  answer  to  that  letter  is  not  given ;  but 
there  is  a  second  letter  in  which  the  defendant  writes: 
"  You  formerly  made  me  an  offer  of  fifty  guineas  for  the 
exclusive  right  of  publishing  in  your  Parlour  Library 
for  ten  years  Captain  Marryafs  work  *  Monsieur  Violet^ 

u  2 
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Volume  XVI L  which  offcr  I  accepted,  and  wrote  to  you  to  that  eflTect** 
.  Here  is  an  acknowledgment  of  a  contract  whereby  the 
defendant  sold  ^Uhe  exclusive  right  of  publishing.** 
How  could  he  do  so  unless  he  had  it?  Is  not  this  an 
affirmation  that  the  copyright  of  ^'  Monsieur  Violet^'  did 
belong  to  him,  and  to  him  only,  and  that  he  had  sold 
that  right?  If  we  were  confined  to  the  words  of  the 
receipt  alone,  I  think  they  would  of  themselves  amount 
to  an  express  promise  that  the  plaintiffs  were  to  have 
the  exclusive  right  so  long  as  the  copyright  should 
endure ;  and  is  not  that  promise  broken  if  the  defend- 
ant had  not  the  exclusive  right  to  give  them?  It 
appears  therefore  to  me  that  in  this  case  there  was  an 
express  warranty,  and  that  we  are  relieved  fi'om  con- 
sidering the  more  general  question. 

As  to  the  other  points.  I  have  no  doubt  that  the 
Judges  of  a  common  law  Court  take  judicial  notice,  not 
only  of  the  doctrines  of  Equity,  but  of  those  of  every 
branch  of  EngUsh  law,  when  they  incidentally  come 
before  them.  When  a  question  of  ecclesiastical  law 
arose,  it  used  to  be  the  practice  to  move  for  two  Doctors. 
Those  learned  persons  when  they  came  were  treated 
with  great  respect ;  but  they  came  as  advocates  to  argue 
the  law,  not  as  witnesses  to  state  it  It  has  sometimes 
been  said  that  we  know  nothing  of  Parliamentary  law : 
but,  if  a  question  of  Parliamentary  law  does  come  before 
us  incidentally  in  a  matter  over  which  we  have  jurisdic- 
tion, we  must  decide  it,  and  must  inform  ourselves  as 
we  best  can.  So  in  a  question  of  Equity.  If  we  do 
not  know  the  doctrine  of  Equity,  we  are  supposed  to 
have  the  means  of  learning  it  In  the  present  case  I 
have  no  doubt  that  Bentley  had  the  equitable  interest  in 
the  copyright,  and  that,  if  the  plaintiffs  had  not  obeyed 
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his  notice,  he  would  have  obtained  an  injunction;  Sweet  Quttn^i  Bench. 
y.  Cater  (a).  ^^^^' 

Sims 

V. 

Pattbson  J.  I  agree  with  my  Lord  in  thinking  that  Marryat. 
the  general  doctrine  as  to  implied  warranty  of  title  on 
contracts  for  the  sale  of  personal  property,  whether 
executory  or  not,  does  not  arise  in  this  case,  as  we 
cannot  but  see  that  there  was  an  express  warranty 
between  the  parties.  In  many  of  the  earlier  cases  the 
question  is  whether  an  affirmation  was  a  warranty.  Lord 
Holt,  in  Medina  v.  Stoughton  {h\  sayQ  that,  "  where  one 
having  the  possession  of  any  personal  chattel  sells  it, 
the  bare  affirming  it  to  be  his  amounts  to  a  warranty." 
Much  more  is  this  the  case  if  he  affirms  that  he  has  the 
right  to  convey  the  exclusive  title  to  it.  We  cannot 
take  the  receipt  as  the  only  evidence  of  the  contract, 
but  must  look  at  the  correspondence  also.  Now  I  think 
the  second  letter  set  out  shews  very  strongly  that  the 
defendant  meant  to  say  that  Monsieur  Violet  was  one  of 
the  works  which  he  there  mentions,  one  of  the  works  of 
his  late  father  of  which  the  copyright  belonged  to  him. 
Coupling  that  letter  with  the  receipt,  I  think  there  is  an 
express  warranty,  making  it  unnecessary  to  consider  the 
somewhat  nice  and  minute  points  which  were  discussed 
in  the  judgment  in  Morley  v.  Attenborough  (c). 

As  to  the  other  point.  Sweet  v.  Cater  (a)  is  decisive 
that  there  was  an  equitable  assignment  to  Bentleg;  and 
the  averment  in  the  plea  is  confined  to  an  equitable 
right  There  are  cases  in  which  a  right  to  recover  the 
price  as  money  had  and  received  on  a  consideration 
which  has  failed  would  be  a  sufficient  remedy  ;  but  the 

(a)  11  Sim.  572.  (6)  1  5a/A.2lO.    S.  C.  1  Ld,  Raym.59d. 

(e)  3  Exeh,  600. 
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•  _  breach  of  warranty  is  considerable. 


Sims 

Marryat.  Coleridge  J.  I  did  not  hear  the  whole  argument: 
but,  upon  so  much  as  I  heard,  I  agree  with  what  has 
been  said. 

Erle  J.  concurred. 

Judgment  for  plaintifis  (a). 

(a)  Reported  by  C.  Blackbwn^  Esq. 


jl^^^^         Wilton,  Executor   of  Mary   Stinton,   against 

Dunn. 


Use  and  oc.  A  SSUMPSIT   by   the    executor  of   Mary   Stinton. 

eupation.  jfx                                 '' 

Plea:  that  1st  count  for  usc  and  occupation  of  certain  pre- 

of  the  pre-  mises,  and  undivided  shares  of  premises,  in  the  time 

the  leave  of  o^  the  testatrix.    2d  count  on  an  account  stated  with 

was  moitoagor  ^^^  testatrix.    3d  count  on  an  account  stated  with  the 

in  possession:  exCCUtor. 

that,  after  such  ^*^^"»'"*- 

occupaUon,  Plea,as  to  lOOZ.  parcel  of  the  moneys  in  the  1st  count, 

the  mortgagee,  *                                     •' 

who  was  en-  lOOt  parcel  of  the  moneys  in  the  2d  count,  and  lOOt 

titled  to  the  "^                               .      "^ 

land  during  parcel  of  the  moucys  in  the  3d  count,  that  Mary  Stinton 
the  whole  pe- 
riod of  occupa-  was  seised  in  her  demesne  as  of  fee  tail  of  and  in  the 

tice'to?efend!r  premises  in  the  first  count  mentioned,  and,  being  so 

Swincsne* So-  Seised,  by  indenture  enrolled,  conveyed  them  to  the  use 

fc^duiJt*unui  ^^  Waiiam  John  Holt  and  Henry  WiUan  the  younger, 

iuch  notice  xhek  executors  and  assigns,  for  the  tenn  of  ninety  nine 

was  ready  and  °                                                   •' 


willin|f  to  paj 
plaintiff;  and  1 


I  that,  firom  the  time  of  such  notice,  he  was  liable  to  pay  the  mortgagee. 
Held,  no  defence  at  law.    Qtmf^  whether  actual  payment  to  the  mortgagee  under  presmrc 
of  thb  claim  would  have  been  a  defence. 
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years,  upon  trust,  at  the  request  of  Mary  Stititon,  to  raise  Queen'*  Beneh. 
a  sam  of  money  by  mortgage ;  and,  subject  to  the  mort-  * 

gage  term,  to  uses  over;  whereby  HoU  eiud  WtUon  by  Wilton 
virtue  of  the  statutes  became  possessed  of  the  premises  for  Dunn. 
the  term  of  ninety  nine  years.  The  plea  then  shewed 
an  assignment  by  HoU  and  Wilton  of  the  residue  of  the 
term  of  ninety  nine  years  to  Louisa  Smithy  by  indenture, 
by  way  of  mortgage,  to  secure  the  sum  of  200L,  with  the 
common  proviso  that  if  the  200Z.  was  paid  within  six 
months  the  assignment  should  be  void.  Averments  that 
the  six  months  elapsed,  and  that  the  200il  was  not  paid 
and  still  continued  unpaid.  The  plea  then  proceeded  to 
aver  that  the  said  Louisa  Smith  did  not,  nor  did  any  assign 
or  assigns  of  L.  Smithy  enter  upon  or  take  possession  of 
the  said  undivided  parts  and  shares  at  any  time  before 
the  commencement  of  this  suit;  but,  from  the  time  of  the 
making  the  last  mentioned  indenture  until  the  defendant 
became  indebted  to  the  said  Mary  Stinton  in  the  said 
first  mentioned  parcel,  the  said  M.  &,  as  mortgagor  in 
possession  but  not  otherwise,  had  the  controul,  manage- 
ment and  disposition  of  the  same  undivided  parts  and 
shares:  that,  while  the  said  M.  S.  had  such  controul, 
management  &c.,  and  while  the  said  M.  S.  had  no  other 
title  to  the  same  than  as  such  mortgagor  in  possession, 
defendant,  at  his  request  made  after  the  making  of  the 
last  mentioned  indenture,  to  wit  on  &c.,  and,  by  the 
sufierance  and  permission  of  the  said  M.  &,  granted 
after  the  making  of  the  said  last  mentioned  indenture, 
to  wit  on  &c.,  for  the  time  in  the  first  count  mentioned, 
which  commenced  aft^r  the  making  of  the  last  mentioned 
indenture,  held,  occupied  and  enjoyed  the  said  undivided 
parts  and  shares  as  in  the  first  count  mentioned,  and 
thereby  became  and  was  indebted  to  the  said  M,  S.  in 
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1851  . 
!_  said  Louisa  Smithy  as  such  mortgagee  as  aforesaid^  was, 

'V^n.TON      under  and  by  virtue  of  the  last  mentioned  indenture, 
Dunn.       from  the  time  of  the  making  thereof  until  and  during 
the  whole  of  the  said  time  while  the  defendant  so  held 
&c.  as  aforesaid,  entitled  to  the  immediate  actual  posses- 
sion of  the  said  undivided  parts  and  shares,  and,  at  and 
firom  the  time  when  defendant  became  so  indebted  as 
last  aforesaid,  and  until  and  at  the  commencement  of 
this  suit,  was,  and  yet  is,  entitled  by  action  of  trespass  to 
recover  from  defendant  the  value  of  the  profits  of  the 
said  undivided  parts  and  shares  for  and  in  respect  of 
the  said  time  while  the  said  defendant  so  held,  occupied, 
possessed  and  enjoyed  the  same  as  aforesaid.    That,  after 
defendant  became  indebted  to  the  said  M.  S.  in  the  said 
parcel,  and  before  the  commencement  of  this  suit,  to  wit 
on  &c.,  the  said  Louisa  Smith,  then  being  justly  entitled 
to  the  said  mortgage  debt  of  200il,  and  to  recover  the 
value  of  the  said  profits  as  aforesaid,  assigned  to  Edward 
Gaubert  all  her  right  to  and  interest  in  the  said  raortgi^ 
debt  of  200Z.,  and  the  value  of  the  said  profits  which  she 
the  said  Louisa  Smith  was  so  as  aforesaid  entitled  to  re- 
cover fix)m  the  defendant  in  respect  of  the  time  while  he  so 
held,  occupied,  possessed  and  enjoyed  the  said  undivided 
parts  and  shares,  and  authorized  the  said  E,  Gaubert  to 
use  the  name  of  the  said  Louisa  Smith  for  the  recovery 
of  the  value  of  the  last  mentioned  profits  in  whatever 
manner  might  be  necessary.    That  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit  on  &c.,  the  said 
E.  Gaubert  gave  defendant  notice  of  the  said  assignment 
to  him,  and  required  the  defendant  to  pay  to  him  the 
said  E.  Gaubert  the  said  first  mentioned  parcel  in  which 
the  defendant  was  so  indebted  as  aforesaid,  and  which 
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did  not  exceed  the  amount  of  the  yalue  of  the  profits,    Qmm*j  Bench. 
which  amount  the  said  E.  Gatibert  was  then  and  still  is        ^^^^' 
entitled  to  recover  in  the  name  of  the  said  Louisa  Smith      Wilton 
from  the  defendant.     That,  from  the  time  when  defend-        Dunn. 
ant  became  indebted  to  the  smd  M.  S.  in  the  said  first 
mentioned  parcel  until  and  at  the  time  when  the  said 
notice  was  so  given  to  him  as  aforesaid,  defendant  was 
ready  and  willing  to  pay  the  first  mentioned  parcel  to 
the  said  M.  S.     And  that,  from  the  time  when  the  said 
notice  was  so  given  hitherto,  defendant  has  been  and  yet 
is  liable  to  pay  the  same  to  the  said  E.  Gaubert.     Aver- 
ment that  the  said  accounts  in  the  second  and  last  counts 
respectively  mentioned,  so  far  as  they  relate  to  the  said 
secondly  and  thirdly  mentioned  parcels,  were  so  stated 
88  in  the  declaration  mentioned  of  and  concerning  the 
first  mentioned  parcel,  and  of  and  concerning  no  other 
money  whatsoever.     Verification. 

Demurrer,  assigning  as  causes  that  the  plea  was  an 
argumentative  denial :  and  others  which  it  is  not  necessary 
to  notice  (a).     Joinder. 

ClecLsby^  for  the  plaintiff.  Assuming  the  plea  to  be 
well  pleaded  in  form,  it  is  bad  in  substance.  All  the 
cases  on  the  subject  are  collected  in  the  notes  to 
MosM  V.  Gallimore  {b)  in  SmitKs  Lead.  Ca.  (c).  It  was 
supposed  in  Pope  v.  Biffffs  (d)  and  Waddilove  v.  Bar^ 
neit(e)  that  notice,  given  to  a  person  who  had  been 
let  into  possession   by   the   mortgagor  after  the  legal 

(a)  CUathy,  for  the  plaintiff,  in  the  course  of  bis  argument  relied  on 
Mreral  objections  to  the  manner  in  which  the  title  was  pleaded :  but,  as 
the  Court  decided  irrespectively  of  them,  they  are  not  further  noticed. 

(ft)  1  Doug.  219,  (c)   1   Smith's  Leading  Cases,  3\0. 

(d)  9  B,  ^  C.  246.  (e)  2  \ew  Ca.  538. 
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estate  had  been  conveyed  to  the  mortgagee,  requiring 
him  to  pay  his  rent  to  the  mortgagee,  entitled  the 
latter  to  recover  the  arrears  of  rent:  but  that  b  over- 
ruled; Partington  v.  Woodcock  {a\  Evans  v.  EUiot  {b\ 
It  is  clear  that  the  notice  in  this  case  cannot  change 
the  contract  under  which  the  defendant  had  already 
become  indebted  to  the  testatrix,  so  as  to  enable 
Louisa  Smith  to  sue  on  that  contract  IPatteson  J. 
Why  do  you  say  that  is  clear?  I,  indeed,  think 
it  impossible  that  the  mortgagee  could  under  such 
circumstances  recover  in  an  action  on  contract:  but 
other  Judges  entertain  a  different  opinion.  I  never 
could  understand  it  Erie  J.  The  plea  here  does  not 
rest  the  defence  on  the  supposed  effect  of  the  notice  in 
enabling  the  mortgagee  to  sue  on  the  contract,  but  on 
the  ground  that  the  defendant  may  be  compelled  to  pay 
this  very  sum  as  mesne  profits,  and  that  he  has  received 
notice  of  that  liability ;  but  it  is  liability  only.  He  does 
not  say  he  has  paid  the  money  to  any  one.  Lord  Camp- 
bell C.  J.  Supposing  that  there  are  no  formal  objections 
to  the  plea,  the  question  raised  on  this  record  seems  to 
be,  whether  a  liability  of  this  kind,  which  may  or  may 
not  end  in  an  actual  payment,  is  a  good  defence  to  an 
action.]  In  all  cases  in  which  there  is  an  outstanding 
legal  estate,  the  tenant  in  possession  may,  in  the  same 
manner,  be  obliged  to  pay  the  mesne  profits  to  him  who 
has  the  right  to  bring  ejectment  Therefore,  if  this 
plea  is  good,  a  tenant  should  always  be  allowed  to  plead 
that  the  legal  estate  is  outstanding  in  one  who  claims 
the  rent,  and  threatens  to  bring  ejectment  Such  a 
plea  is  bad  even  when  the  tenant  has  under  compulsion 


(a)  6A.^E.  690. 


(6)  9A,^E.  342. 
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of  that  threat  paid  the  rent;    Boodle  v.  CambeU(a\   QM**n'$ Bench. 

1851 
[Erie  J.     If  we  take  notice  of  what  a  mortgage  is  in  ' 

equity,  the  mortgagee  is  privy  to  the  demise  by  the  ^]^^^ 
mortgagor  in  possession.  Lord  Campbell  C.  J.  There  ^^^• 
is  great  di£BcuIty  in  our  noticing,  at  law,  the  nature 
of  the  equitable  interest  of  the  mortgagor.  When 
there  is  a  legal  charge  on  the  land,  as  in  the  case  of  a 
head  landlord  and  a  mesne  tenant,  an  actual  payment 
of  the  head  landlord's  rent  by  the  puisne  tenant,  under 
pfesMire  of  a  distress,  would  be  an  answer  pro  tanto 
to  an  action  by  the  mesne  tenant  for  his  rent,  on  the 
principle  that  the  tenant  below  has  been  obliged  to  pay 
a  charge  on  the  land  which  his  intermediate  landlord 
ought  to  have  paid.  But  a  mere  liability  to  be  dis- 
trained on  would  be  no  answer.] 

Keating^  contrL  The  relation  between  mortgagor 
and  mortgagee  at  law  is  that  the  mortgagor  is  tenant  at 
sufferance  to  the  mortgagee.  [Patteson  J.  I  can  never 
agree  to  that.  I  know  there  are  loose  expressions  in 
the  books  as  to  his  being  tenant  at  will,  or  tenant  at  suf- 
ferance :  but  he  is  not,  in  truth,  a  tenant  at  all.]  At  all 
events,  the  mortgagee  is  entitled  to  recover  the  rent  from 
the  tenant,  as  mesne  profits.  [Lord  Campbell  C.J.  He 
may  bring  ejectment  and  recover  the  mesne  profits  with 
<xr  without  notice.  Your  argument  therefore  goes  so 
fiu*  as  to  say  that  the  existence  of  the  unsatisfied  mort- 
gage is  in  itself  a  bar.  Actual  payment  may  be  good 
on  the  ground  that  the  mortgagee  is  the  authorized 
agent  of  the  mortgagor  to  receive  the  rents :  but  is  there 
any  precedent  of  a  plea  like  this  ?     A  defendant  may 

(tt)  7  Af.^C.  386. 
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in  many  cases  be  in  great  danger  from  cross  claims, 
from  which  a  Court  of  law  cannot  relieve  him.  The 
threat  of  the  mortgagee  may  afford  a  ground  for  going 
into  equity  for  relief:  but  can  it  be  a  plea  in  bar  at  law  ? 
WaddUooe  v.  Bamett  {a)  does  not  go  so  far  as  we  must 
go  if  we  support  this  plea.  Patteson  J.  In  Mr.  Smith's 
note  (b)  to  Moss  v.  Gallimore  (c)  it  is  said  :  **  As  the 
mortgagor  ceases  to  be  entitled  to  the  rents  upon  the 
mortgagee's  giving  the  tenant  notice,  it  follows  that  the 
mortgagor  cannot  afterwards  maintain  any  action  for 
use  and  occupation  against  him,  either  for  rent  which 
accrued  due  after  the  notice,  or  for  rent  which  accrued 
due  before  the  notice  but  was  unpaid  at  the  time  when 
the  notice  was  given.  But  there  is  a  difference  between 
the  modes  in  which  the  tenant  must  plead  in  the  former 
and  in  the  latter  case.  In  the  former  case  he  should 
plead  Non  assumpsit,  and  will  be  allowed  to  give  the 
mortgage  and  notice  in  evidence,  for  ^  when  the  mort- 
gagee gave  notice  that  the  future  rent  was  to  be  paid  to 
him,  it  follows  that  the  defendant  ceased  to  occupy  by 
the  permission  of  the  mortgagor,  but  by  the  permission 
of  the  mortgagee;'  and,  of  course,  such  a  defence 
amounts  to  a  denial  of  the  contract  alleged  in  the  decla- 
ration, which  avers  the  defendant  to  have  used  and 
occupied  the  land  by  the  permission  of  the  plaintiff,  the 
mortgagor.  But  in  the  latter  case,  viz.  where  the  rent 
became  due  before  notice,  but  was  unpaid  at  the  time 
of  notice,  the  tenant  must  plead  his  defence  specially, 
for  ^the  mortgagor  had  a  right  of  action  against  the 
defendant  up  to  the  time  when  the  notice  was  given, 
and  before  the  mortgagee  required  the  rent  to  be  paid 

(a)  2  iV«ir  Ca,  538.  {b)  1  Smith's  Leading  Ca*et,  317  b,2d  ed. 

(c)  Doug,  279. 
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to  him:'  so  that  the   tenant,   by  setting  up  this  de-  QueenU Bench. 
fence,  confesses  that  the  right  of  action,  stated  in  the 
declaration,  once  existed,  but  avoids  it  by  matter  ex       Wilton 
post  fiEurto,  viz.  by  the  subsequent  notice  from  the  mort-       Dunn. 
gagee."    The  propositions  cited  by  Mr.  Smith  are  from 
Waddihoe  v.  Bamett  (a).     I  think  it  a  grave  question 
whether  the  latter  is  not  a  fallacy.     The  point  in  truth 
did  not  arise  in  Pope  v.  Biffffs  {b) ;  what  fell  from  the 
Judges  there  Were  dicta  merely.     And  I  cannot  com- 
prehend how  a  right  of  action  for  the  rents  already 
due  should   be    vested   in  the   mortgagor   before   the 
notice,  and  the  notice  should  undo  that  vested  right  of 
action  and  set  up  in  lieu  of  it  a  right  of  action  in  the 
mortgagee.     It  was  so  said  in  Waddihve  v.  Bamett  (a); 
but  that  case  is  beyond  my  comprehension.] 

Lord  Campbell  C.  J.  The  plea  is  new ;  and  I  am  of 
opinion  that  this  ingenious  experiment  should  not  be 
sanctioned.  It  calls  on  us,  as  a  Court  of  law,  to  do  that 
which  we  have  no  power  to  do.  We  cannot  protect  this 
defendant  from  the  threat  of  the  mortgagee.  Had  the 
tenant  under  compulsion  of  that  threat  actually  paid  the 
mortgagee  what  was  due,  it  might  have  been  a  defence. 
But  this  plea  does  not  allege  payment :  it  is  a  plea  of 
a  mere  threat  which  may  or  may  not  be  carried  into 
effect  No  authority  has  been  cited  in  support  of  such 
a  plea;  and  we  ought  not  to  make  one. 

Patteson  J.  I  cannot  see  how  the  notice  can  be 
said  to  make  this  money  not  recoverable  by  the  mort- 
gagor and  recoverable  by  the  mortgagee,  without  denying 

(a;  2  New  Ca.  538.  (6)  9  B.Sf  C.  245. 
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VoimmMxriL   that  tbe  tenant  held  the  premises  by  pennisrion  of  the 

! mortgagor.     I  do  not  see  any  way  in  which  the  mort- 

^\^^      gag^  could  sue  this  tenant  for  rent :  but  it  is  said  that 
DoNN.        Yie  may  bring  ejectment,  and  recover  the  same  sum  as 
mesne  profits,  and  that  he  has  threatened  to  do  so :  that, 
however,  is  no  plea  at  law. 

Erle  J.  Had  it  been  pleaded  that  the  tenant  actually 
paid  tbe  mortgagee  under  this  threat,  I  should  have  been 
inclined  to  support  the  plea.  There  has  been  so  much 
doubt  as  to  the  legal  situation  of  mortgagor  in  possesnon 
and  mortgagee,  that  I  say  no  more  than  that  I  think  such 
payment  might  be  a  defence.  But,  as  £ar  as  I  can  see 
on  this  plea,  the  present  tenant  may  intend,  after  having 
enjoyed  the  land,  to  pay  neither  mortgagor  nor 
mortgagee. 

Judgment  for  plaintiff  (a). 

(a)  Reported  by  C.  BUuMmm,  Esq. 

See,  as  to  tbe  rigbt  of  tbe  mortgagee  oat  of  possession  to  recoTor  mesne 
profits.  Turner  y.  CaaurwCa  CoaJbrook  Steam  Coal  Compweyt  5  Exek,  932, 
and  LUe^tld  t.  Ready,  5  Exeh,  939.  See  also  Mauninoy  ▼.  CoBier,  I  E, 
^  B,  630. 
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Queen^x  Bench, 

1851. 


Wilson,  Esquire,  Appellant,  against  The  Over-  Saturday, 

June  7th» 

seers  of  LiVBitPOOL,  and  Rawdon  and  Hors- 
FALL,  Esquires,  Respondents. 

T^WO  justices  of  the  peace  for  the  County  of  Lancaster  No  appeal  lay 

made  the  following  order  under  stat  8  &  9  Vict  oS^rof jlL- 

c  126.  s.  59.  (a\  dated  6th  August,  1850.  t^^h 

"  County  of  Lancaster^  to  wit    Whereas  heretofore,  to   ^^iJ^'}}^: 

•  M.  59.,  63.  (see 

wit  on  the  22d  day  of  Afay,  a.d.  1847,  Henry  Thompson,  »tat.  16&  17 
being  a  pauper  lunatic,  was,  at  the  instance  of  an  oflScer,  «.  98.)  ad- 
to  wit  one  of  the  oyerseers  of  the  poor,  of  the  parish  of  thesetuement 
Liverpool  in  the  said  county,  pursuant  to  the  statute  in  lonat^  rant  by 
soch  case"  &c,  "sent  from  and  at  the  expense  of  the  ^in^A^'ium 
parish  of  Liverpool  in  the  said   county  to,  and  from  ^"^^^^^^^ 
thenceforth  hitherto  hath  been  and  still  is  a  pauper  and  that  such 

■■       *        lunatic  was 

lunatic  confined  in,  the  Lunatic  Asylum  for  the  county  chargeable  to 

the  county,  and 

of  Lancaster,  situate"  &c.,  "but  is  not  settled  in  the  directing  pay. 

•  J  »  t      t*  -r .  1  !•  1  •!•      ™®°t  by  the 

said  pansh  of  Liverpool,  and  it  cannot  be  ascertained  in  county  trea- 
what  parish   the  said  H.  T.  is  settled  :   And  whereas  ,^ntenance 
the  county  in  which  the  said  pauper  was  found,  within  ^ng^oTtho' 
the  true  intent  and  meaning  of  the  said  statute  in  that  1"°*^^' 
behalf,  to  wit  immediately  before  he  was  sent  as  afore- 
said to  the  said  Asylum,  is  the  said  county  of  Zanca^/^: 
And  whereas  the  overseers  of  the  poor  of  the  said  parish 
o{  Liverpool  did,  on  the  5th  day  of  Jufy  1850,  give  to 
Robert  John  Harper  the  younger.  Esquire,  the  Clerk  of 

(a)  Repealed  by  stat  16  &  17  Vict.  e.  97.  t.  1.    But  see,  as  to  the  matters 
discussed  in  this  case,  sects.  98,  99. 108.  128. 
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VoiumtXVii.  the  peace^  and  to"  &c.  (the  deputy  clerks  of  the  peace) 

_  •    _  of  the  said  county, "  notice  to  appear  for  the  said  county  be- 

W11.8ON  fore  William  Rathbone  and  Christopher  Rawdariy  Esquires, 

Ofcween  of  two  of  Her  Majesty's  justices"  &c.,  on  &c.,  at  &c,,  or 

LlYEBPOOL.  .  , 

before  any  two  or  more  justices"  &c,,  "to  shew  cause 
why  the  said  H.  T.  should  not  be  adjudged  by  the  said 
justices  chai^eablc  to  the  said  county:  Now  we  the 
undersigned,  two  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county,  being  present  together  on 
the  day  and  year  and  at  the  time  and  place  mentioned 
in  the  said  notice,  and  WilKam  Cleaver  of  Liverpool 
aforesaid,  gentleman,  having  appeared  before  us  on 
behalf  of  the  said  Clerk  of  the  peace  and  deputy  clerks 
of  the  peace  in  pursuance  of  the  said  notice :  We  the 
said  justices,  having  thereupon  enquired  according  to 
law  into  the  circumstances  of  the  case,  and  upon  due 
proof  upon  oath  before  us  now  here  had  and  taken,  do 
find  that  all  and  singular  the  premises  are  true ;  and, 
the  contrary  not  having  been  shewn,  do,  upon  due 
proof  upon  oath  before  us  also  now  here  had  and  taken, 
hereby  order  and  adjudge  the  said  H.  T.  to  be  charge- 
able to  the  said  county  of  Lancaster.  Given"  &c. 
{August  6th,  1850.). 

By  another  order  of  the  same  date,  under  sect  63  of 
the  same  act,  addressed  to  Christopher  Moore  Wilson 
Esquire,  the  treasurer  of  the  county,  after  reciting  the 
facts  which  led  to  the  first  mentioned  order,  the  proceed- 
ings to  obtain  it,  and  the  substance  of  the  order  itself; 
reciting  also  that  the  said  overseers  had  given  notice  to 
the  Clerk  and  deputy  clerks  of  the  peace  and  to  the 
treasurer  that,  as  soon  as  Thompson  should  be  adjudged 
chargeable  to  the  county,  they,  the  overseers,  should 
apply  to  two  justices  to  make  an  order  upon  the  treasurer 
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for  payment  of  the  after  mentioned  expenses ;  and  reciting  Queen*i  Bench. 

further  that  the   overseers  did,   pursuant  to   the  said  ' 

notice,  applj  to  two  justices  for  such  order ;  and  that  the  Wilson 
said  fP.  Cleaver  appeared  before  the  justices  on  behalf  Oterseemof 
of  the  Clerk  and  deputy  clerks  of  the  peace,  and  of  the 
treasurer,  in  pursuance  of  such  last  mentioned  notice ; 
the  two  last  mentioned  justices  (upon  due  proof  on  oath 
&C.)  adjudged  that  expense  to  the  amount  of  \h  10«.  %d, 
had  been  incurred  on  behalf  of  the  said  parish  in  and  about 
the  examination  of  the  lunatic  and  his  conveyance  to  the 
asylum,  and  that  20/.  6«.  had  been  paid  by  the  overseers 
to  the  treasurer  of  the  i^sylum  for  the  lodging,  main- 
tenance &c.  of  the  lunatic,  incurred  within  twelve 
months  previous  to  the  order;  and  they  directed  the 
treasurer  of  the  county  forthwith  to  pay  the  same  to 
the  overseers:  and  they  likewise  ordered  him  to  pay  a 
certain  weekly  sum  (fixed  by  the  Committee  of  Visitors 
and  deemed  reasonable  by  the  justices)  to  the  treasurer 
of  the  Asylum  for  the  future  lodging  &c.  of  the  lunatic 
while  he  should  be  confined  in  the  said  Asylum  as  a 
pauper  lunatic 

Notices  of  appeal  having  been  given  on  behalf  of  the 
County  treasurer  against  these  orders,  a  special  case  for 
the  opinion  of  this  (^ourt  was  stated  by  consent  and  by 
order  of  a  Judge,  under  stat.  12  &  13  VicL  c.  45.  s.  l\. 

The  details  of  the  case  need  not  be  stated.  It 
appeared  that  the  orders  were  duly  served  on  22d 
Auffust  1850.  Quarter  sessions  for  the  borough  of 
Liverpool^  and  for  the  county,  respectively,  were  held 
in  October.  The  appellant  served  notices  of  appeal  to 
the  Epiphany  Quarter  Sessions  for  the  county,  under 
Stat  8  &  9  Vict.  c.  126.  s.  80.,  on  December  5th,  1850 ; 
and  he  entered  into  recognizances  in  pursuance  of  the 

VOL.    XVII.   N.   8.  X 
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Volume  XV I L  Statute  on  December  16tb.     The  objection  to  the  appeal, 

1_   on  which  the  decision  of  this  (]ourt  took  place,  was,  that 

W1L8ON  jjp  appeal  lay  against  either  order  (a).  The  case  con- 
Ofeneen  of  eluded  by  Stating  that,  if  the  Court  of  Queen's  Bench 
should  be  of  opinion,  upon  the  objections  or  any  one  of 
them,  that  the  appellant  was  not  entitled  to  prosecute 
the  appeal,  judgment,  in  conformity  with  their  decision, 
and  for  such  costs  as  the  Court  should  adjudge,  might 
be  entered  up  on  motion  at  the  (bounty  Quarter  Sessions 
next  or  next  but  one  after  the  decision :  if  the  deter- 
mination should  be  for  the  appellant,  judgment  for 
hearing  the  appeal,  and  for  costs,  might  be  entered  in 
like  manner  at  either  of  the  last  mentioned  sessions,  and 
the  appeal  was  to  be  tried  on  the  merits  at  the  same 
sessions. 

Pashley^  for  the  respondents.  The  proceeding  to 
charge  the  county  under  sects.  59,  63,  is  not  subject  to 
appeal.  The  process  would  be  inconvenient  and  useless, 
and  evidently  was  not  contemplated  by  the  Legislature. 
Without  an  appeal,  the  county  is  sufficiently  protected. 
Under  sect.  59,  when  the  justices  are  to  adjudicate,  the 


(a)  The  further  ohjections  were  :  The  respondents  **a1io  object  that,  if 
an  appeal  does  lie  against  either  of  the  said  orders,  the  Quarter  sessions  for 
the  borough  of  Ltnerpooi  is  the  tribunal  to  which  such  appeal  should  have 
been  made ;  and  also  object  that  such  appeal  could  only  be  made  at  the  October 
Quarter  Sessions  either  for  the  county  or  for  the  borough,  and  that  the  said 
appeal  was  too  late ;  and  also  object  that  the  appellant  did  not  enter  into 
recognisances  forthwith,  within  the  meaning  of  the  80th  section  of  stat. 
8  &  9  yid,  c,  1*26.;  and  also  object  that  the  appellant  cannot  now  dispute 
or  object  to  these  orders  or  either  of  them,  he  haying  had  notice  of  the 
intention  to  make  the  same,  having  been  present  at  the  time  the  orders 
respectively  were  made,  and  he  not  having  shewn  sufficient  cause  against 
the  making  of  the  same  orders,  in  the  judgment  of  the  same  justices  by 
whom  the  same  orders  were  made.** 


Wilson 

V. 
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(Cleric  of  the  peace  has  notice,  and  may  attend ;  and  the  Qtuen'i  Bench. 

.  1851 

justices  may  suspend  their  adjudication  for  the  purpose 

of  making  further  enquiry.     The  order  upon  the  county 
is  not  conclusive  ;  nor  would  a  refusal  of  such  order,  on    Overseers  of 
the  ground  that  the  lunatic  was  settled  in  a  particular 
parish,  conclude  that  parish.     Sect.  58  empowers  the 
justices  •^at  any  time"  to  enquire  into  the  settlement, 
and,    upon    satisfactory   evidence,    adjudge    the    same 
accordingly.     And,    by    sect.    59,    if   the    lunatic    be 
adjudged  chargeable  to  the  county,  they  "  may  at  any 
time  thereafter  enquire  as  to  the  parish  in  which  such 
lunatic  is  settled,  and  may  procure  such  lunatic  to  be 
adjudged  to  be  settled  in  any  parish."     No  power  of 
appeal  is  given  to  the  county  in  terms ;  and  the  oppor- 
tani^  afforded  to  attend  and  shew  cause   before   the 
justices  makes  it  probable  that  a  subsequent  appeal  was 
not  intended.    [Patteson  J.    You  say  that,  if  the  clerk  of 
the  peace,  at  the  time  of  that  hearing,  has  no  knowledge 
on  the  subject,  the  order  upon  the  county  is  good.]     It 
is;  only  another  order  may  be  substituted  if  the  county 
afterwards  discover  a  settlement.     Then  it  is  contended 
that,  although  the  county  has  no  appeal,  as  a  parish  has, 
under  sect.  62,  an  appeal  lies  under  sect.  80.     That, 
however,  is  against   "any   order  or  determination   of 
any  justices  under  this  Act,  other  than  orders  adjudi- 
cating as  to  the  settlement  of  any  lunatic  pauper,  and 
providing  for  his  maintenance."     But  the  orders  in  this 
case,  which,  in  law,  constitute  one  instrument,  according 
to  Regina  v.  Tyrv)hitt{a)i  do  adjudicate  "as  to"  the  set- 
tlement, by  deciding  that  it  cannot  be  ascertained ;   and 
not  only  as  to,  but  upon,  the  maintenance*     An  appeal 
would  not  lie  merely  against  an  order  adjudging  the 

(a)  12  Q.  B.  292. 

X  2 


J85I. 
Wilson 

V. 
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FU«m«  XVTi.  settlement  (a).  [Erie  J.  The  appeal  against  the  order 
of  maintenance  disposes  of  the  order  on  settlement 
incidentally.     There  is  no  appeal  against  this  till  the 

Overseers  of  order  of  maintenance  is  made.  Then  one  appeal  lies 
against  the  joint  order.]  Sect.  80  is  to  be  coupled  with 
sect.  79,  and  is  evidently  limited  to  cases  within  that 
clause.  It  gives  four  calendar  months  for  the  appeal,  a 
regulation  quite  anomalous  in  the  case  of  appeals  against 
orders  upon  settlement  and  maintenance,  and  different 
from  that  of  sect.  62,  under  which  parishes  and  unions 
have  their  appeal.  And  it  requires  the  party  giving 
notice  of  appeal  forthwith  to  enter  into  recognizance  to 
try,  and  abide  the  order  of  the  (>ourt;  a  condition  not 
likely  to  be  imposed  upon  the  treasurer  of  a  county. 

Peacock^  contr^  If  these  be  not,  strictly,  orders 
"adjudicating  as  to  the  settlement"  of  the  lunatic,  "and 
providing  for  his  maintenance,"  an  appeal  lies,  under 
sect.  80.  And  it  is  important  that  there  should  be  such 
an  appeal :  otherwise  the  mere  service  of  a  notice  upon 
the  Clerk  of  the  peace  might  be  sufficient  in  any  case  to 
throw  all  the  expenses  of  a  lunatic  upon  the  county. 
Thc  parish,  in  such  a  case,  is  not  likely  to  take  much 
interest  in  investigating  the  settlement  [Coleridge  J. 
The  burden  lies  upon  the  parish,  under  sect.  59,  of  satis- 
fying the  justices  that  "  it  cannot  be  ascertained  in  what 
parish"  the  "lunatic  is  settled."  That  requisite  would 
not  be  fulfilled  by  the  mere  circumstance  that  nothing 
was  stated  to  th^m  upon  the  subject.]  At  any  rate  the 
county  ought  to  have  an  appeal.  [Lord  Campbell  C.  J. 
Against  what  ?]  Against  an  adjudication  that  the  set- 
tlement cannot  be  ascertained.  [Lord  Campbell  C.  J. 
That  is  merely  in  vacuo.    Erie  J.    The  case  supposed  by 

{a)    Regina  v.  St.  Panerat,  12  Q.  ^.  298. 
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sect  59  is  probably  that  of  a  wandering  lunatic.  Why 
should  any  considerable  burden  of  proof  be  thrown  in 
the  first  instance  upon  the  parish  from  which  he  is  sent 
to  the  asylum  ?  Lord  Campbell  C.  J,  The  order  depends 
only  upon  his  being  sent  from  the  parish,  and  upon  the 
fact  that  his  settlement  cannot  be  ascertained.]  The 
Legislature  cannot  have  intended  that  two  justices  should 
determine,  without  appeal,  as  between  the  county  and 
a  parish,  that  a  pauper  was  not  settled  in  the  parish. 
[Erie  J.  The  justices  are  empowered  to  adjourn  the 
enquiry  if  they  see  a  reasonable  cause  for  doing  so. 
Coleridge  J.  Their  order,  afler  all,  is  only  in  the  nature 
of  an  interim  order.]  {Peacock  then  admitted  that  he 
could  not  carry  the  argument  further.) 
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Oreneera  of 
Liverpool . 


Lord  Campbell  C.  J.    For  the  reasons  which  have 
been  given,  the  order  must  be  confirmed. 

Patteson,  Coleridge  and  Erlb  Js.  concurred. 

Judgment  for  the  respondents. 


The  Queen  against  The  Great  Western       Saturday, 

^  ^,  Juneli\i. 

Railway  Company. 


(The  Great  Western  Railway  Company  against 

TiLBHURST.) 

Reported  15  Q.  B.  379. 
See  15  Q.  B.  1085. 
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Taesdaj/,  FiiANCis  Alcocke   Massey  against  William 

June  M)th.  ^ 

GOODALL. 


A«8um  it.  ASSUMPSIT.  For  that,  whereas,  to  wit  on  &c., 
Count :  that  <<  defendant  had  become  and  was  tenant  from  year 

defendant  had  n        n  o  •  mo 

become  tenant  to  year  to  plaintiif  of  a  certain  fiirm    &c.,  ^'situate    &&, 

certatrTterms  "  at  the  yearly  rent  of  260t,  and  on  the  following  (among 

Sons!  and  *'  Other)  Stipulations  and  conditions,  viz.  that  the  said  rent 

TaX^'^^nT'  should  be  payable  half  yearly  on  the  25th  day  of  March 

Iwe^hair  ^*^'  ^"^  ^^^  ^^^^  ^^y  ^^  September  in  each  year ;  that  the 

yearly,  that  defendant  should  not  sell   any  hay,  straw,  or  fodder, 

"should not  tumips  or  mancelwurzel,  or  manure,  grown  or  pro- 
sell  any  straw  ^  ,  .  .  - 
&c  or  manure,  duced  upon  the  Said  farm,  without  the  written  licence  of 

duced  upon       the  landlord,  under  the  following  penalties,  that  is  to 

without  the  *    Say,  for  all  hay  so  sold  a  penalty  after  the  rate  of  7L  per 

^;'h7p^rr'"  load,  for  all  straw  so  sold  a  penalty  after  the  rate  of 

^a'in'^^enal.    ^^  P®^  '^^^'^  ^^'  (^^^^9  ^^^^^  penalties  for  all  tumips 

ties, and** that  q^  mancrelwurzel  and  all  manure  so  sold):  "and  that 
the  penalties  ^ 

should  be  con.   the  said  penalties  so  made  payable  as  aforesaid  should 

sidered  as 

additional  rent»  be  considered  as  additional  rent,  and  should  be  recover- 

and  should  be 

recoverable  by  able  by  distress  or  otherwise  as  rent :  and,  in  conside- 
othcrwiscas      ration   thereof,   he   the   defendant    then  promised   the 

•  rent;**  Aver- 
ments, that  "  in 

consideration  thereof  "  defendant  promised  plaintiff  to  pay  all  such  penalties  as  be  might  be 
liable  to  pay  plaintiff  according  to  the  said  stipulations  ;'*  and  that  defendant,  without  license, 
sold  straw  grown  on  the  premises  during  his  tenancy.  Breach :  non  payment  of  penalties 
in  respect  thereof.  Plea:  that  the  straw  was  sold  after  determination  of  the  tenancy. 
Demurrer. 

Held  by  Lord  Campbell  C.  J.  and  Pattewn  J.  that  the  promise  to  observe  the  terms,  one 
of  which  was  payment  of  penalties,  was  supported  by  the  bygone  consideration  of  having 
become  tenant  on  those  terms,  and  that  the  stipulation  must  bo  construed  to  be  not  at  any 
time  to  sell  straw  grown  during  the  tenancy  :  Erie  J.  dissentiente,  and  holding  that  the 
stipulation  should  be  construed  to  be,  not  during  the  tenancy  to  sell  straw  &c  grown 
during  the  tenancy. 


XIV.   VICTORIA.  311 

plaintiff  that  he  the  defendant  would  pay  the  plaintiff  Qtuen'g  Bench. 

1  or  I 

all  such  penalties  as  he  the  defendant  might  be  liable  to  1__ 

pay  the  plaintiff  according  to  the  said  stipulations  and  Massey 
conditions  for  and  in  respect  of  any  hay,  straw,"  &a  Goodall. 
*^  which  should  be  grown  or  produced  upon  the  said  farm 
and  sold  by  the  defendant  without  the  written  licence 
of  the  plaintiff:*'  Averment:  that  defendant  continued 
tenant  to  plaintiff  upon  the  said  stipulations  and  con- 
ditions until  the  said  tenancy  determined;  and  that 
defendant  did,  to  wit  on  &c.,  without  the  written 
licence  of  plaintiff,  sell  to  a  certain  person,  to  wit  &c., 
ten  loads  of  straw  grown  on  the  said  farm  during  the 
said  tenancy :  whereby  defendant  according  to  his  pro- 
mise is  liable  to  pay  plaintiff  5L  for  each  of  the  said 
loads  of  straw  so  sold  by  defendant  as  aforesaid,  amount- 
ing in  the  whole  to  50L     Breach,  non-payment 

Plea.  That  the  said  straw  so  in  the  declaration  alleged 
to  have  been  sold  was  sold  by  defendant  after  the 
determination  of  the  said  tenancy  in  the  declaration 
mentioned,  to  wit  on  &c. ;  and  not  otherwise.  Verifica- 
tion. 

Demurrer,  assigning  as  causes :  That  the  plea  raises 
an  immaterial  issue,  and  neither  traverses  nor  confesses 
and  avoids  the  breach  of  contract  alleged:  that  it  is 
immaterial  whether  the  straw  alleged  to  have  been  sold 
by  defendant  was  sold  by  him  before  or  after  the  deter- 
mination of  the  tenancy,  provided  that  it  was  straw 
grown  on  the  said  farm  during  the  tenancy,  &c. 

The  Court  called  upon 

CowUnffi  in  support  of  the  plea.  The  stipulation  is, 
in  effect,  that  the  tenant  shall  not  sell  the  straw  &c. 
during  the  tenancy;  that  is  shewn   by  the  agreement 
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VohtmeXViL   that  the  penalties  shall  be  recoverable  as  rent;  which 

1851 
L_  could  not  be  if  they  were  incurred  after  the  tenancy 

Mamet  expired.  And  this  is  a  reasonable  constraction ;  for 
Good  ALL.  there  is  nothing  in  the  agreement  rendering  it  impera- 
tive on  the  tenant  to  consume  the  farm  produce  on  the 
farm.  He  may  carry  it  aviray  and  consume  it  on  his 
new  farm  if  he  has  one  ;  but,  if  he  has  no  farm,  he  must, 
according  to  the  construction  put  on  the  agreement  by 
the  plaintiff,  suffer  it  to  rot,  or  make  a  present  of  it  to 
the  landlord ;  for  he  has  no  power  to  consume  it  on  the 
farm  which  is  no  longer  his,  and  there  is  nothing  to 
enable  him  to  compel  the  landlord  to  pay  for  any  farm 
produce  lefb  on  the  farm.  [Lord  Campbell  C.  J.  How 
do  we  know  that  ?  The  declaration  professes  to  set  out 
some  only  of  the  stipulations.  There  may  be  a  stipula- 
tion that  the  landlord  shall  buy  at  a  valuation  what  farm 
produce  is  left]  If  there  were  such  a  stipulation,  it 
would  afford  an  argument  in  favour  of  the  plaintiflTs 
construction ;  and,  as  he  has  not  set  it  out  in  the  declara- 
tion, it  must  be  taken,  as  against  him,  that  there  is  no 
such  stipulation.  Further:  the  consideration  is  a  bygone 
one,  and  can  support  only  the  promise  implied  by 
law.  The  law  will  not  imply  from  a  tenancy  a  promise 
as  to  the  conduct  of  the  tenant  after  the  tenancy  is 
determined. 

C.  J.  Bayley^  for  the  plaintiff,  was  then  called  on. 
The  parties  have  agreed  on  the  terms  on  which  the 
defendant  was  to  be  tenant  They  might  if  they  pleased 
have  restricted  the  stipulation,  as  to  not  selling  straw 
&c.,  to  the  time  of  the  tenancy^,  but  they  have  not 
thought  fit  to  do  so.  The  Court  will  not  put  a  sense 
on  the  words  different  from  that  which  they  naturally 
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bear,  without  some  strong  reason.     Here  the  reasonable  q„^„».  Bench, 
construction  is  the  natural  one.  ^^^^' 

Ma88EY 

Lord  Campbrll  C  J.  I  am  of  opinion  that  the  Ooodall. 
plaintiff  is  entitled  to  judgment  The  declaration 
alleges  that  the  defendant  became  tenant  to  the  plaintiff 
^  on  the  following  (among  other)  stipulations  and  condi- 
tions." So  it  does  not  profess  to  set  out  all  the  stipulations 
and  conditions,  but  only  such  as  are  broken,  and  in  respect 
of  which  the  action  is  brought.  It  then  proceeds  to 
state  a  condition  <*  that  the  defendant  shall  not  sell  any 
hay,  straw,**  &c., "  grown  or  produced  upon  the  said  farm, 
without  the  written  licence  of  the  landlord."  Here  is 
an  allegation  of  a  positive  and  unqualified  stipulation, 
that  the  defendant  should  not  sell  straw  grown  on  the 
farm ;  and  it  is  assigned^  as  a  breach  of  lU  that  he  did 
sell  straw  grown  on  the  farm  during  the  tenancy :  but 
it  appears  that  the  sale  was  not  during  the  tenancy. 
The  question  then  is,  Whether  that  breach  be  well 
assigned?  I  think  it  is;  it  comes  within  the  express 
words,  and  I  think  within  the  intention,  of  the  agree- 
ment. If  the  stipulation  were  confined  to  sales  during 
the  continuance  of  the  tenancy,  there  would  be  nothing 
to  prevent  the  tenant,  during  the  last  year,  from 
hoarding  up  all  the  produce  of  the  farm,  spending 
no  part  of  the  manure  on  the  farm,  and,  the  day  after 
the  tenancy  determined,  selling  it  all,  leaving  the  farm 
ruined  and  exhausted.  I  do  not  think  that  such  a 
construction  would  make  the  agreement  reasonable  as 
between  landlord  and  tenant.  It  is  said  that  on  the 
other  construction  there  is  a  hardship  on  the  tenant, 
who  may  not  be  able  to  use  all  the  farm  produce  while 
he  is  tenant,  and  is  prohibited  from  selling  it  afterwards : 
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Massby 

GoODALL. 


VobmuXFii.  but  we  have  not  all  the  stipulations  set  out;  and,  for 

1__  aught  I  know,   among  those  not  set  out  may  be  a 

stipulation  that  the  landlord  or  the  incoming  tenant 
shall  pay  for  all  that  the  outgoing  tenant  leaves  behind. 
Such  a  provision  would  obviate  this  supposed  hardship. 
But,  at  all  events,  this  breach  comes  within  the  express 
words  of  the  agreement,  and,  as  I  think,  within  its 
spirit  also. 


Pattbson  J.  I  am  entirely  of  the  same  opinion. 
The  declaration  alleges  that  the  defendant  had  become 
and  was  tenant  from  year  to  year  to  the  plaintiff  on  the 
following  (among  other)  stipulations;  and  the  promise  is 
laid  in  consideration  of  that.  It  is  not  alleged  that 
he  became  and  was  tenant  at  his  request;  but  I  take  it 
that  it  is  only  necessary  to  lay  a  request  where  the 
consideration  was  wholly  bygone  and  executed  at 
the  time  of  the  promise,  and  that  it  is  not  necessary 
when  it  is  a  continuing  consideration,  as  this  is,  where 
the  terms  would  continue  afler  the  promise  throughout 
the  whole  tenancy.  King  v.  Sears  (a)  and  other  cases, 
I  think,  establish  that  distinction.  Then  the  declaration 
sets  out  some  of  the  terms,  and,  among  them,  that  the 
defendant  shall  not  sell  straw  grown  upon  the  fieurm 
without  a  written  licence;  nothing  is  said  to  limit 
the  restriction  to  a  sale  during  the  tenancy.  The 
stipulation  is  expressed  without  restriction,  that  he  shall 
not  sell  straw  under  a  penalty ;  and  in  consideration 
of  the  premises  the  promise  is  laid  to  pay  all  penalties 
incurred  according  to  the  stipulations.  Mr.  CowKng 
says  that  the  consideration  will  not  support  the  promise. 


(a)  2  i\  M.  &■  /?,  48 ;   S.  C.  5  Tyr.  587. 
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Now  I  agree   that   a   past  considjcration  will  support  Qiuen^i  Bench. 

18*51 

the  promise   implied  by  law,  and,  as   a  general   rule. 


will  support  no  other  promise.  But  here  the  defendant  Massey 
became  tenant  to  the  plaintiff  on  certain  terms:  what-  Goodall. 
ever  those  terms  were,  the  law  would  imply  a  promise  to 
observe  them;  and  the  promise  laid  here  is  no  more 
than  a  promise  to  observe  one  of  those  terms ;  that  is, 
to  pay  penalties  according  to  those  stipulations.  The 
question  therefore  comes  to  be  whether  it  is  a  breach  of 
those  stipulations,  to  sell,  after  the  determination  of  the 
tenancy,  produce  raised  on  the  farm  during  the  tenancy. 
If  he  had  sold  it  during  the  tenancy,  it  would  have  been 
a  clear  breach.  That  the  defendant  waited  till  the 
term  had  expired  before  he  sold,  I  think,  makes  no 
difference.  The  penalties  are  to  '^be  considered  as 
additional  rent^  and  to  be  ^'  recoverable  by  distress 
or  otherwise  as  rent.**  That  I  think  only  means  that 
the  parties  agreed  that  the  plaintiff  was  to  have  the 
same  remedies  for  recovering  the  penalty  that  he  would 
have  for  his  rent :  and,  though  one  remedy  to  recover 
rent,  namely  distress,  does  not  apply  after  the  deter- 
mination of  the  tenancy,  others,  such  as  this  very  action 
of  assumpsit,  remain.  I  therefore  see  nothing  in  this 
stipulation  to  shew  that  the  time  of  sale  was  material ; 
and  it  seems  to  me  that  it  was  not. 

Erle  J.  I  put  a  different  construction  on  the  terms  set 
out  in  this  declaration.  The  defendant  became  tenant 
on  stipulations,  amongst  others,  that  the  rent  should  be 
payable  half  yearly,  and  that  the  defendant  should  not 
sell  any  straw  &c.  produced  on  the  farm  without  licence, 
under  a  penalty.  Some  of  these  stipulations  must  be 
confined  to  the  time  of  the  tenancy.     They  arc  entered 
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VohoHt  xviL  into  in  consideratioa  that  the  relation  of  landlord  and 
^^^^*  tenant  is  created :  and  I  think  that  the  implied  quali- 
MA88BY  fication  **  whilst  the  relation  of  landlord  and  tenant 
GooDALL.  continues"  pervades  them  alL  The  whole  of  the  stipu- 
lations are  not  set  out;  but,  if  there  are  anj  affecting  the 
constmciion  of  those  set  out,  it  is  the  plaintiff's  ftult 
that  thej  are  not  before  us.  Taking  it  that  we  have  all 
that  is  provided  for  on  this  point,  and  that  the  agree- 
ment is  imperfect,  which  is  what  I  infer  from  the 
declaration,  there  is  nothing  provided  as  to  the  landlord 
taking  the  produce  at  the  end  of  the  term.  The  ques- 
tion therefore  arises,  whether  on  these  stipulations  the 
tenant  is,  at  the  end  of  the  term,  bound  to  leave  the 
produce  as  manure  for  the  landlord  without  any  remu- 
neration, or  is  entitled,  after  the  expiration  of  the  term, 
to  use  it  as  his  own.  It  seems  to  me  that,  on  the  con- 
struction of  these  terms,  he  is  entitled  to  use  it  as  his 
own.  He  has  done  so;  and  I  think  the  defendant 
entitled  to  judgment 

Judgment  for  plaintiff  (a). 

(a)  Reported  by  C.  B/aekbum,  Esq. 
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Queen' g  Bench. 
185i. 


HoLLOWAY  against  The  Queen.  Wednesday, 

(Error  from  the  Quarter  Sessions  for  the  Co- 
ventry division  of  Warwickshire.  ) 

^PHE  plaintiff  in  error  in  this  case  was  convicted  at  Indictment 

the  above  mentioned  Quarter  Sessions  under  stat.  4  g,  4.  c  64. 

4  G,  4.  c.  64.  s.  43.  (a).     The  caption  of  the  indictment  dating  Ae  ' 

was  as  follows.  gToir-MS.. 

which  enacts 
that,  if  any 
perwm  shall,  '*  by  any  means  whatever,*'  aid  any  prisoner  to  escape,  or  in  attempting  to 
escape,  from  any  prison,  he  shall  be  guiltv  of  felony,  and,  on  conviction,  be  transported  for 
any  term  not  exceeding  fourteen  years.  The  first  count  alleged  that  the  gaol  after  mentioned, 
situate  at  &c.  in  the  city  of  Coventry,  was  a  gaol  to  which,  at  the  time  of  the  committing  of 
the  alter  mentioned  offence,  stat.  4  G,  4.  c.  64.  extended.  That  T,  was  a  prisoner  in  the 
said  gaol ;  and  that  defendant  feloniously  did  aid  and  assist  7'.,  then  and  there  being  such 
prisoner,  in  attempting  to  escape  from  the  said  gaol,  against  the  form  of  the  statutes. 

Held  by  I.«ord  Campbell  C.  J.  and  Patieson  J.  (on  writ  of  error,  after  conviction  and 
judgment  of  fourteen  years*  transportation)  a  good  count,  under  this  statute,  though  it  did 
not  specify  any  means  by  which  defendant  aided  T.  in  attempting  to  escape.  And  though 
it  dia  not  allege  in  direct  terms  that  T.  attempted  to  escape. 

The  second  count  stated  that,  at  the  time  of  the  committing  of  the  offence,  T.,  being  a 
prisoner  in  the  said  gaol,  was  meditating  and  endeavouring  to  escape  therefrom,  and,  in  order 


(a)  Stat.  4  G,  4.  c.  64.  $.  43.  enacts  :  "  That  if  any  person  shall  convey 
or  cause  to  be  conveyed  into  any  prison  to  which  this  Act  shall  extend,  any 
mask,  vizor  or  other  disguise,  or  any  instrument  or  arms  proper  to 
facilitate  the  escape  of  any  prisoners,  and  the  same  shall  deliver  or  cause  to 
be  delivered  to  any  prisoner  in  such  prison,  or  to  any  other  person  there, 
for  the  use  of  anj  such  prisoner,  without  the  consent  or  privity  of  the 
keeper  of  such  prison,  every  such  person  shall  be  deemed  to  have  delivered 
such  vizor  or  disguise,  instrument  or  arms,  with  intent  to  aid  and  assist  such 
prisoner  to  escape  or  attempt  to  escape  ;  and  if  any  person  shall,  by  any 
means  whatever,  aid  and  assist  any  prisoner  to  escape  or  in  attempting  to 
escape  from  any  prison,  every  person  so  offending,  whether  an  escape  be 
actually  made  or  not,  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  transported  beyond  the  seas  for  any  term  not  exceeding  fourteen 
years. " 
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Foiume  XVIL       "  Warwickshire^  to  wit    Be  it  remembered  that,  at  the 

•       general  Quarter  Sessions  of  the  peace  of  our  Ladj  the 

HoLLowAY  Queen  holden  at  Wdrvoick  in  and  for  the  said  county 
The  QuBBN.  on"  &c.  (30th  December,  1850),  "and  from  thence  con- 
tinued by  adjournment  and  holden  at  the  City  of 
thereto,  had  Coventry  in  and  for  the  said  county  of  Warwick  on** 
with  intent  to^  &c.  {January  1st,  1851),  "before  William  Dickint 
^^hj  Esquire"  «  and  others"  &c.,  «  keepers  of  the  peace  -  &c., 
«idT«d*m(3e'  "  ®"^  ®'^  justices  of  the  said  Queen  appointed  to  liear 
to  defendant,     ^^d  determine  divers  felonies,    trespasses"  &c.   "done 

being  a  turn-  and  committed  in  the  said  county,  and  of  the  quorum 
key  of  the  said  '^  ^ 

gaol,  certain 

overtures  and  promises  to  indace  him  to  aid  T.  in  escaping  therefrom,  and  so  and  in  manner 
aforesaid  was  attempting  to  escape  from  the  said  gaol :  And  that  defendant  then  and  there, 
on  &C.,  and  while  T.  was  such  prisoner  in  the  said  gaol,  with  force  and  arms,  at  the  parish 
fcc.,  fi^oniously  did  receive  the  said  key,  then  and  there  being  fitted  to  and  ca|>able  of 
opening  divers  locks  in  the  said  gaol  whereby  T.  was  then  and  there  secured  therein,  with 
intent  thereby  to  enable  7*.  to  escape  from  the  said  gaol :  And  so  the  jurors  &c.  sa^  that 
defendant  then  and  there,  on  &c.,  in  manner  and  form  in  this  count  mentioned,  feloniously 
did  aid  and  assist  71,  then  and  there  being  such  prisoner,  in  so  attempting  to  escape 
finom  the  said  gaol  in  this  count  mentioned,  against  the  form  of  the  statute  &c 

There  were  several  other  counts,  not  materially  differing  from  these  respectively. 

Held,  on  error  brought  as  above  : 

That  an  attempt  to  escape,  and  the  means,  appeared  (if  it  were  necessary  to  shew  them) 
with  sufficient  particularity  by  the  introductory  part  of  the  count. 

That  an  offence  of  aiding,  within  stat.  4  G.  4.  c.  64.,  sufficiently  appeared. 

That  the  count  was  not  double. 

That  the  count  was  not  bad  for  want  of  a  more  particular  venue  to  the  acts  charged  in  the 
introductory  part  as  an  attempt  by  T.  to  escape. 

That  the  general  averment,  of  the  ffaol  being  a  Raol  to  which  the  provisions  of  stat. 

4  G»  4.  e.  64.  applied,  was  sufficient,  witnout  shewing  how  it  came  within  them. 

And  that  it  was  not  necessary  to  shew  more  particularly  that  Coventry  gaol  was  a  gaol  for 
the  county,  within  sUt.  5  &  6  Viet  e.  110.  s.  2. 

That  the  count  was  not  bad  as  charging  an  accessory  without  including  the  principal,  or 
averring  that  he  had  been  convicted ;  the  aiding,  under  stat.  4  G.  4.  c.  64.  «.  43.,  beinff  a 
substantive  offence.  And  that,  at  all  events,  the  objection  would  have  been  too  late,  after 
defendant  had  taken  his  trial. 

That  it  was  not  necessary  to  shew  that  the  prosecution  was  commenced  within  a  year  after 
the  offence,  as  was  required  by  stat.  16  (?.  2.  e.  31.«.4. 

That,  supposing  several  counts  of  the  indictment  to  aver  substantially  the  same  facts, 
without  distmguishing  one  narrative  from  another  by  the  term  "  afterwards,'*  or  any  similar 
expression,  the  indictment  was  not  bad  for  duplicity,  as  the  Court  would  not  assume  that  the 
same  offence  was  repeatedly  charged. 

The  caption  stated  that  the  indictment  was  found  at  the  Sessions  holden  at  Wiarwiek  in 
and  for  the  county  of  Warwick^  and,  by  adjournment  thence,  at  Coventry  in  and  for  the  same 
county,  upon  the  oath  of  A.,  B.,  i\c.,  good  and  lawful  men  of  the  county,  then  and  there 
sworn  to  enquire  for  the  body  of  the  county.     Held  a  sufficient  caption  under  the  Act, 

5  &  6  Vict,  c.  1 10.,  annexing  the  county  of  the  city  of  Coetntry  to  Warwickthirt. 

Held  also  that,  if  any  one  count  of  the  indictment  was  good,  the  Court  might,  under  stat. 
11  &  12  Viet,  e,  78.  s.  5.,  pronounce  judgment,  or  direct  the  Sessions  to  pronounce  it,  on  the 
good  count 
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and  so  forth,  upon  the  oath  of  Samuel  Gibbon^  &c.,    Qnetu's  Bench, 

1  ht5 1 
"good  and  lawful  men  of  the  county  aforesaid,  then  and '    *  __ 

there  sworn  and  charged  to  enquire  for  our  said  Lady     Holloway 

the   Queen  and   the   body   of  the   said   county,   it  is    The  Queen. 

presented  in  manner"  &c. 

The  first  count  was  as  follows. 

Warwickshire,     \       The    jurors    for    our   Lady  the 
Coventry  division,  V  Queen  upon    their    oath    present : 
to  wit  J  Xhat  the  gaol  hereinafter  in  the 

first  three  counts  of  this  indictment  mentioned,  to  wit 
the  gaol  of  our  Lady  the  Queen  at  Coventry  in  and  for 
the  Caveniry  division  of  the  county  of  Warwick,  being 
situate  at  the  parish  of  the  Holy  Trinity  in  the  City  of 
Coventry  in  the  said  Coventry  division  of  the  county  of 
Warwicky  is  a  gaol  to  which  the  provisions  of  a  certain 
Act  of  Parliament  made  and  passed  &c.  (4  G.  4.  c.  64.), 
"for  consolidating  and  amending  the  laws  relating  to 
the  building,  repairing  and  regulating  of  certain  gaols," 
did  at  the  time  of  the  commission  of  the  offence  herein- 
afier  in  the  first  three  counts  of  this  indictment  men- 
tioned, and  still  do,  extend.  And  the  jurors  &c.  further 
present  that  heretofore,  viz.  on  the  18th  day  o{  December 
A.  D.  1850,  Robin  ThompBon  was  a  prisoner  in  the  said  gaol, 
and  that  one  Henry  Holloway,  late  of  the  parish  of  the 
Holy  Trinity  in  the  City  of  Coventry  in  the  said  division 
of  the  county  of  Warwick,  labourer,  on  the  day  and 
year  last  aforesaid,  with  force  and  arms,  at  the  parish 
aforesaid  in  the  said  Coventry  division  of  the  said  county 
of  Warwick,  feloniously  did  aid  and  assist  the  said  R.  T, 
then  and  there  being  such  prisoner  as  aforesaid,  in 
attempting  to  escape  from  the  said  gaol,  against  the 
form  of  the  statutes  in  such  case  &c.,  and  against  the 
peace  &c. 
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Second  count.  And  the  jurors  &c.  do  further  pre- 
sent: That  heretofore,  and  before  and  at  the  time  of 
the  committing  of  the  offence  hereinafter  in  this  count 
mentioned,  the  said  Robin  ThampsoUf  being  a  prisoner 
in  the  said  gaol,  viz.  the  said  gaol  of  our  Lady  the 
Queen  at  Coventry  in  and  for  the  said  Coventry  division 
of  the  county  of  Warudck^  so  situate  as  aforesaid,  was 
meditating,  projecting  and  endeavouring  to  procure  and 
effect  his  escape  from  the  said  gaol  otherwise  than  by 
due  course  of  law,  and  in  order  thereto  had  procured  a 
certain  key,  being  the  key  hereinafter  mentioned,  to  be 
made  and  constructed  for  the  use  of  him  the  said  R.  T., 
with  intent  to  effect  the  said  escape  of  the  said  R.  T, 
by  means  of  the  said  key,  and  also  had  made  and  caused 
to  be  made  to  the  said  Henry  Holloway^  then  and  there 
being  a  turnkey  and  having  authority  in  the  said  gaol, 
certain  overtures  and  promises  whereby  to  induce  and 
persuade  the  said  H.  Holloway  to  aid  and  assist  the  siud 
R,  T.  to  escape  from  the  said  gaol,  and  so  in  manner 
aforesaid  was  endeavouring  and  attempting  to  procure 
his  escape,  and  to  escape,  from  the  said  gaol :  And  the 
jurors  &c.  further  present  that  the  said  H.  HoXUnoay^  not 
regarding  his  duty  in  that  behalf,  then  and  there,  viz. 
on  the  day  and  year  aforesaid,  and  whilst  the  said  R.  T. 
was  such  prisoner  in  the  said  gaol  as  aforesaid,  with 
force  and  arms,  at  the  parish  aforesaid  in  the  said 
Coventry  division  of  the  said  county  of  PFarwickf  felo- 
niously and  designedly  did  procure  and  receive  and 
take  into  the  custody  and  possession  of  the  said  H. 
Holloway  the  said  key,  then  and  there  being  adapted 
and  fitted  to  and  capable  of  opening  and  unfiEistening 
divers  locks  in  the  said  gaol,  whereby  the  said  R.  T, 
was  then  and  there  secured  in  the  said  gaol,  with  intent 
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thereby  and  by  means  thereof  to  enable  the  said  R.  T.  qu«»',  Benek. 
to  escape  from  the  said  gaol  and  go  at  large  whitherso-  ' 

ever  he  would :  And  so  the  jurors  aforesaid  upon  their  Hol^oway 
oath  aforesaid  say  that  the  said  H.  Holhway  then  and  Th«  Queen. 
there,  yiz.  on  the  daj  and  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid  in  the  said  division  of  the 
said  county  of  fVarwick,  in  manner  and  form  in  this 
count  mentioned,  feloniously  did  aid  and  assist  the  said 
A  7.,  then  and  there  being  such  prisoner  as  aforesaid, 
in  so  attempting  to  escape  from  the  said  gaol  as  in  this 
count  mentioned,  against  the  form  of  the  statutes  &c«, 
and  against  .the  peace  &c. 

The  third  count,  after  an  inducement  in  nearly  the 
same  words  as  that  in  the  second,  charged  that  defend- 
ant, not  regarding  his  duty  in  that  behalf,  then  and 
there,  to  wit  on  the  day  and  year  aforesaid,  with  force 
and  arms,  at  the  parish  &&,  feloniously  did  aid  and  assist 
the  said  B.  71,  then  and  there  being  such  prisoner  as 
aforesaid,  in  so  attempting  to  escape  from  the  said  gaol 
as  in  this  count  mentioned,  against  the  form  of  the 
statutes,  &c.,  and  against  the  peace  &c. 

The  fourth  count  recited  a  committal  of  Thompson  by 
a  justice  for  trial  on  a  charge  of  forgery,  by  warrant 
directed  to  the  keeper  of  the  common  gaol  at  Coventry; 
and  that  Thompson  was  in  custody  in  a  certain  gaol,  to 
wit  the  said  gaol  in  and  for  &c,  situate  &c.  (as  in  the 
second  count),  on  the  justice's  warrant.  It  then  alleged 
that,  afterwards  and  within  one  year  heretofore,  to  wit 
on  18th  December  J 1850,  and  while  R.  T.  was  a  prisoner 
lawfully  committed  to  and  detained  in  the  said  gaol  by 
virtue  of  the  said  warrant  for  the  felony  therein  speci- 
fied &c.,  defendant,  with  force  and  arms  &c.,  at  &c., 
feloniously  was  aiding  and  assisting  the  said  R,  Jl,  then 

VOL.   xvii.   N.  s.  Y 
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Fohimt  xviL  and  there  being  such  prisoner  Sec,  and  lawfiiDy  com- 

L__  mitted  &c.  for  the  felony  and  cause  aforesaid,  to  attempt 

oLLowAY    ^^  make  his  escape  from  and  out  of  the  said  gaol, 
The  QuKKN.   against  the  form  of  the  statute  &c. 

There  were  five  other  counts,  which  it  is  not  con- 
sidered necessary  to  state  more  particularly. 
Plea,  Not  Guilty. 

The  record  then  set  forth  the  venire,  directing  that  a 
jury  should  immediately  come  before  the  said  justices 
&C.,  of  good  and  lawful  men  of  the  county  aforesaid,  by 
whom  &C. :  impannelling  and  coming  of  such  jury ;  ver- 
dict that  defendant  is  Guilty;  and  judgment  by  the 
Court  '^  That  the  said  Henry  Hollaway  be  transported 
beyond  the  seas  for  the  term  of  fourteen  yeaiB.** 

Error  was  assigned  on  numerous  grounds.  Those 
mainly  relied  upon  will  appear  sufficiently  by  the  aigu- 
ment.     Joinder  in  error. 

Floody  for  the  plaintiff  in  error.  The  indictment  is 
bad.  [Lord  Campbell  C.  J.  If  there  is  one  good 
count,  it  is  sufficient,  in  my  opinion,  to  warrant  a  judg- 
ment, under  the  statute  (a)  passed  since  the  decision  of 
O'Connell  v.  The  Queen  (i).]  The  plaintiff  in  error  will 
argue  that  point  if  necessary;  but  there  is  no  good 
count.  The  first  count  does  not  shew  the  means  by 
which  the  attempt  to  escape  was  aided.     Merely  to 

(a)  Sut.  11  &  12  Viet,  e.  78. «.  5.  enacts:  *'  That  whenerer  any  writ 
of  error  shall  be  brought  upon  any  judgment  on  any  indictment,  infor- 
mation, presentment,  or  inquisition,  in  any  criminal  case,  and  the  Court  of 
error  shall  reverse  the  judgment,  it  shall  be  competent  for  such  Court  of 
error  either  to  pronounce  the  proper  judgment  or  to  remit  the  record  to  the 
Court  below,  in  order  that  such  Court  may  pronounce  the  proper  judgment 
upon  such  indictment,  information,  presentment,  or  inquisition." 

(6)  11  a  ^Fm.l55. 
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follow  the  words  of  the  statute  is  not  enough  in  an  in-  Qkmm**  Bench. 

I  Of  I 

dictment  for  false  pretences :  the  pretences  must  be  set   * 

forth.  '  The  second  count  professes  to  state  the  means,     Holloway 
but  18  open  to  objections,  some  of  which  apply  to  the    Th«  Queen. 
first  count  alsa     It  does  not  shew  that  Thompson  did 
in  fact  attempt  to  escape.     The  mere  procuring  a  key  is 
not  such  an  attempt :  if  it  were,  the  first  part  of  stat 
4  G.  4.  c.  64.  s.  43.  would  be  superfluous.     Procuring  a 
loaded  pbtol  with  intent  to  murder  a  person  is  not  ian 
attempt  to  murder  him.     Having  in  possession  a  pick- 
lock key  with  intent  to  commit  bui^lary  is  not  an 
attempt  to  commit  burglary,  but  is  made  a  substantive 
ofience  by  the  Vagrant  Act,  5  G.  4.  c.  83.  s.  4.  (a). 
The  concluding  words  of  the  count,  ^*and  so  the  jurors" 
&C.  ''say  that  the  said  H.  HJ"  ''feloniously  did  aid  and 
assist"  &c.,  do  not  remove  the  objection :  they  merely 
affirm  that,  by  reason  of  the  facts  before  stated,  it  is 
charged  that  Thompson  attempted  &c.     The  narrative 
of  facts  is  in  itself  too  vague  and  uncertain.     The  de- 
fendant's taking  the  key  into  possession  with  intent  to 
enable  Thompson  to  escape  is  not  an  aiding.     If  pro- 
curing the  key  was  attempting  to  escape,  the  defendant 
was  not  aiding  the  attempt,  within  the  meaning  of  the 
statute,  but  was  accessory  after  the  fact  to  a  misdemea- 
nour;  for  the   act  of   TJunnpson  was  no  more.     The 
"meditating"  to  escape,   and   causing   the   key  to  be 
made,  were  things  done  before  the  defendant  interfered. 
If  receiving  the  key  from   Thompson  was  in  itself  an 
oflTence  by  Holloway  against  the  statute,  the  count  is 
double.     The  aiding  ought  to  have  reference  to  some 

(a)  See  u  to  attempts  generally,  1  Ruts,  on  Cr,  46.  et  seq.  3d  cd. 

Y    2 
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FoUnuXFII. 
1851. 

HOLLOWAY 
V. 

The  Queen. 


specific  attempt  at  escape:  this  count  does  not  shew 
.  that  the  defendant  even  knew  of  any  escape  contem- 
plated by  Thompson.  [Lord  Campbell  C.  J.  It  says 
that  defendant  received  the  key  from  him  **  with  intent 
thereby  and  by  means  thereof  to  enable  the  said  A 
Thompson  to  escape."]  The  whole  indictment  is  bad 
on  the  ground  of  duplicity;  for  several  of  the  counts, 
upon  the  face  of  them,  evidently  charge  the  same  offence. 
[Cokridffe  3,  Supposing  that  one  were  an  exact  tran- 
script of  another,  is  there  sufficient  authority  for  saying 
that  the  indictment  would  be  bad?  Lord  Campbell 
C.  J.  If  the  counts  were  good  in  themselves.]  Ac- 
cording to  the  judgment  of  the  Court  of  Queen's  Bench 
in  Campbell  v.  The  Queen  (a),  it  is  a  fatal  defect. 
[Patteson  J.  The  Court  of  Exchequer  Chamber,  in 
the  same  case,  guarded  against  adopting  the  same  doc- 
trine (&).  And  why  must  we  assume  that  a  man  did 
not  assist  another  to  escape  on  as  many  different 
occasions  as  there  are  counts  in  the  indictment  ?]  The 
affirmative  is  not  to  be  presumed.  And,  if  this  were 
intended,  the  words  "afterwards,  to  wit,"  or  some  equi- 
valent expression,  should  be  used.  [Lord  Campbell 
C.  J.  In  Campbell  v.  The  Queen  (a),  it  was  not  necessary 
to  determine  this  point  in  the  Queen's  Bench  or  in  the 
Exchequer  Chamber.]  Again,  the  counts  are  defective 
because  no  venue  is  given  to  the  attempts  on  Thompson's 
part,  which  the  defendant  is  charged  with  having  aided. 
This  was  the  objection  taken  to  the  fourth  count  of  the 
indictment  in  Regina  v.  F.  O' Connor (c).  [Ix)rd  Campbell 
C.  J.     The  local  situation  of  the  gaol  appears;  how 


(o)  11  Q.  J?.  799.  811. 


(fr)   CampbeU  v.  The  Queen,  11  Q.  B.  838. 
(e)  5Q.  ^.16. 
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could   ThompMon^  being   there,  attempt  to  escape  any  Quuh^b  Bench. 
where  else?     In  TUletfi  Case  (a)  it  was  held  not  neces- 


1851. 


sary  to  state  at  all,  by  direct  averment,  that  the  prisoner  Holloway 
attempted  to  escape :  the  allegation  that  the  defendants  '^^  Quebn. 
assisted  him  to  do  so  was  deemed  sufficient]  At  least, 
where  the  indictment  professes  to  shew  how  the  party 
attempted,  a  venue  should  be  given.  Aiding  does  not 
necessarily  imply  being  present;  McDanieTs  Case  (b). 
Further,  it  is  not  shewn  that  the  gaol  in  question  is  a 
ffuA  within  stat  4  G,  4.  c.  64.,  except  by  averring  that 
it  is  BO,  which  is  a  conclusion  of  law.  Nor  is  it  shewn 
to  be  the  gaol  mentioned  in  stat  5  &6  Vict  c.  110.  s. 2., 
which  makes  Coventry  gaol  a  gaol  for  the  county. 
Again,  the  caption  b  framed  as  in  the  case  of  an 
ordinary  adjourned  session.  But  the  adjournment  to 
Wartoick  is  under  a  special  statutory  power,  and  under 
specific  directions  (c) :  and  it  ought  to  appear  expressly 

(«)  2  Ltoch,  C.  C.662.  (()  Foit.  C.  L,  121. 

(e)  Stat  5  &  6  Vict.  c.  110.,  **  to  annex  the  county  of  the  City  of 
Coventry  to  Warwichhire"  &c.,  enacts : 

Sect.  7.  That,  after  9th  Novembtr,  1842,  *'  the  justices  of  the  county  of 
Warwick  shall  hold  a  quarterly  session  of  the  peace  at  Coventry ,  by  adjourn- 
■lent  from  Warwiekj  for  the  city  of  Coventry y  and  such  other  part  of  the 
coaoty  of  Warwick  as  the  justices  of  Warwickahire  from  time  to  time  in 
general  or  quarter  session  assembled  shall  order  ;  and  as  soon  as  the  said 
senions  can  be  conveniently  holden  after  the  business  of  the  sessions  at 
Warwick  shall  have  been  concluded,  and  after  the  said  ninth  day  of 
NoMm^er,  no  separate  Court  of  sessions  of  the  peace  shall  be  holden  for 
the  City  of  Coventry:' 

Sect  9.  **  That  the  Judges  of  assize  and  nisi  prius,  and  others  named 
in  Her  Majesty's  commissions  of  oyer  and  terminer  and  gaol  delivery,  shall 
bold  their  sittings  at  nisi  prius,  oyer  and  terminer,  and  gaol  delivery, 
within  the  said  city  of  Coventry,  for  the  said  city  and  for  such  other  parts  of 
the  said  county  of  Warwick  as  Her  Majesty,  with  the  advice  of  her  Privy 
Council,  from  time  to  time  shall  order,  and  at  Warwick  for  so  much  of  the 
rest  of  the  said  county  as  shall  not  bo  included  in  any  such  order :  and  that 
the  sheriff  of  the  county  of  Warwick  shall  give  his  attendance  upon  the  said 
Judges  and  commissioners,  and  shall  cause  to  be  summoned  to  Warwick 


326 


xriL 
1851. 

HOLLOVAT 

▼. 

TWQrcE3f. 


Q.   B.   TRINITY  TER3L 

that  these  were  acted  upon.  [Lofd  Cmmpbdl  C.  J. 
That  the  aearions  were  holden  at  CmoaOnf  as  soon  as 
they  ooDTenientlj  ooold  be  afker  the  aewionff  at  WaneiA 
were  coododed  7\  And  that  the  grand  jarj  weie  som- 
rooned  firom  the  Cmxn^  dirisioii.  \CAndge  J.  Is 
not  there  a  gnmd  jmr  far  each  at  the  coantj  seseioos? 
There  are  always  two  at  the  aasiaes.  Lord  CaaqAeB 
C.  J.  We  charge  two  grand  juries  here  in  term.]  It 
dioald  appear  by  the  caption,  according  to  the  fact,  that 
the  grand  jory  were  properly  sommoned.  Here  th^ 
are  stated  to  hare  been  sworn  &c  for  ''the  body  of  the 
saidcoanty."  [Cclerid^J.  Both  are  so.]  Again,  the  de- 
fendant here  is  indicted  nnder  a  statute  whidi  expiesdy 
makes  him  an  accessory ;  and  the  indictment  so  charges 
him.  There  is  no  aothority,  under  this  statute,  to  try 
the  accessory  as  sodi,  before  the  principaL  [Lord 
CojmpbeQ  C.  J.  The  statute  makes  the  aiding  party  a 
principal  felon.  Cclerid^  J.  Can  a  defendant  take 
this  objection  after  he  has  pleaded?  An  accessory 
might  always  be  tried  without  the  principal,  if  he  con- 
sented to  it;  thoi^fa  the  jury  most  be  told,  in  such  a 
case,  that  they  cannot  conTict  unless  satis&ed  that  the 
offence  has  been  committed.]  The  first  three  counts 
are  bad  because  they  do  not  shew  that  the  prosecution 
was  commenced  within  one  year  after  the  fiict  was 
committed,  which  is  required  by  stat.  16  G.  2.  c  31.  (a) 


fdWmrwidkm 


•^  ^^'^fnrfliciigfaadMidpettrJmnortkei 

te  needed  for  tke  exccolm  oT  tke  nid  wfcnl 

«D  ivoceedugi  nd  etdcfs  Mconry  for  tW  esecstn  oTtW  nU 

fwiwk—  It  WmrmiA  and  Cowmtrjf  rnpccmdj  ikdl  be  of  tW  nae 

fivce  «s  if  tke  »M  kad  bm  kad  aad  take*  Oder  tke  aevml  Eke  eon. 

■iwoH  bcfviofDre  iMcd  for  tke  eoMyoT  Jr««M  ;- fte. 

(«»  «*  For  tke  futker  yawk^et  oT  peneaa  «ko  dnO  aid  or  ant 
priioQm  to  attcapt  to  escape  o«i  oT  birfol  cvtodj.*- 
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s.  4.     That  Act  is  not  affected  by  the  repealing  clause,   Qu£en*»  Bench, 

1851 
secL  1,  of  Stat.  4  G.  4.  c.  64.,  except  as  to  "any  gaol  or  ' 

prison  to  which  this  Act  shall  extend ;"  and  the  record     Holloway 

does  not  properly  shew  that  the  gaol  in  question  is  one    The  Queen. 

of  those.     [Lord   Campbell  C.  J.     We  all  think   the 

second  count  good,  but  will  hear  you  if  you  have  any 

farther  objection  to  that     You  will  consider  whether  it 

is  of  any  service  to  you  to  question  the  others.]    Lastly, 

Stat  11  &  12  Vict  c.  78.  9.  5.  does  not  help  the  prose- 

cators  in  this  case.     If  the  Court  reverse  the  judgment, 

the  only  judgment  they  can  pronounce,  or  direct,  is 

that  the  plaintiff  in  error  go  without  day,  there  being  one 

bad  count  in   the  indictment     The  provision  of  the 

statute  applies  only  where,  upon  the  record,  a  judgment 

i^inst  the  defendant  is  warranted,  but  a  wrong  sentence 

has  been  passed;  as  of  fourteen  years'  transportation 

instead  of  seven.     [ColertSffe  J.     May  not  this  Court 

pronounce  that  the  Court  below  ought  to  have  passed 

sentence  under  the  good  count,  and  arrested  judgment 

on  the  others  ?] 

MeUar,  contra,  was  stopped  by  the  Court 

Lord  Campbell  C.  J.  On  the  construction  of  stat 
11  &  12  Vice.  c.  78.  s.  5.,  I  have  no  doubt  that,  if  there 
should  be  one  good  count,  and  the  rest  bad,  we  should 
be  bound  either  to  give  judgment  on  the  good  count,  or 
remit  the  case  to  the  Court  below,  for  them  to  pass  such 
judgment  It  was  indeed  held  in  Rex  v.  Bourne  (a) 
that  the  Court  of  error  could  not  give  judgment  on  a 
valid  count,  even  where  there  was  but  one  sentence 

(a)  1  A.fy  E.  58. 
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Vuiumf  xviL  which  could  be  passed.     I,  as  Attorney  General,  con* 

ducted  that  case  on  the  part  of  the  Crown,  and  bowed 

HoLtowAY    to  the   decision  of  the   Court,  though   I  doubted   its 

The  Queen,  correctness,  and  my  opinion  was  strengthened  by  the 
doubt  of  my  brother  PattesoUy  who  will  always  be  to  me 
an  oracle  of  the  law.  In  that  case,  I  should  have 
directed  further  proceedings  in  error,  but  the  prisoners 
bad  been  discharged.  It  was  always  my  opinion  that^ 
where  the  sentence  was  discretionary,  the  Court  of 
error  could  not  well  pronounce  the  judgment,  and  the 
Court  below  should;  but  that,  if  only  one  judgment 
could  be  given,  the  Court  above  might  safely  pass  the 
sentence  which  ought  to  have  been  passed  by  the  Court 
below.  Now,  however,  it  is  expressly  provided  by  the 
late  Act,  that,  if  judgment  is  reversed,  the  Court  of 
error  may  either  pronounce  the  proper  judgment,  or 
remit  the  record  to  the  Court  below,  in  order  that  they 
may  do  sa  And,  where  the  indictment  has  good  and 
bad  counts,  so  that  the  Court  below  ought  to  have 
arrested  judgment  on  some  and  sentenced  on  others, 
but  they  have  sentenced  on  all,  the  Court  of  error  is 
no  longer  under  difficulty,  but  may  itself  arrest  judg- 
ment on  the  bad  counts,  and  sentence  on  the  good.  It 
is  suggested  that  this  takes  place  only  where  a  sentence 
which  has  been  pronounced  is  the  wrong  one;  but  I 
think  the  rule  applies  where  the  judgment  has  been 
improper;  as  where  it  proceeds  upon  several  counts  and 
one  is  defective :  and,  if  we  find  a  good  count  in  the 
present  instance,  I  do  not  see  any  difficulty  in  our  either 
sentencing  upon  it  or  remitting  the  record  for  that 
})urpose  to  the  Sessions.  But  I  think  Mr.  Flood  has 
not  shewn  that  any  of  the  counts  is  bad.  So  far  as 
1  have  gone  through  the  indictment,  every  one  seems 


XIV.   VICTORIA.  329 

to  be  sufficient     The  first  count,  it  is  said,  does  not  Qaeex't  Bench. 
shew  the  means  by  which  the  escape  was  aided;  but  ' 


this  was  not  necessary.  An  indictment  for  obtaining  Holloway 
by  fiilse  pretences  must  set  out  the  pretences,  that  the  The  Quben. 
Court  may  see  whether  or  not  the  offence  charged  is 
brought  within  the  statute.  But,  by  stat  4  G.  4.  c.  64. 
«.  43.,  an  offence  is  committed  if  the  escape  be  aided 
**by  any  means  whatever."  Then,  in  the  second  count, 
the  means  are  set  forth,  and  I  think  with  sufficient  par- 
ticularity and  a  sufficient  venue.  It  states  that,  before 
the  committing  of  the  offence  (that  means,  as  I  think, 
the  offence  by  the  now  defendant),  Thompson,  being  a 
prisoner  in  the  said  gaol,  was  meditating  &c  to  effect 
his  escape  from  the  said  gaol,  and,  in  order  thereto,  had 
procured  a  key  to  be  made  for  his  use,  with  intent  to 
effect  his  escape  by  means  of  the  said  key,  and  had 
made  overtures  to  the  defendant,  then  and  there  being 
a  turnkey  in  the  said  gaol,  to  induce  him  to  aid  the 
escape,  and  so,  in  manner  aforesaid,  was  endeavouring 
to  escape.  Thus  it  appears  that,  when  the  offence  was 
committed,  Thompson  was,  then  and  there,  within  the 
prison,  endeavouring  to  escape.  Then  it  is  stated  that 
the  defendant,  then  and  there,  and  while  Thompson  was 
such  prisoner,  feloniously  did  procure  and  receive  the 
said  key,  then  and  there  being  capable  of  opening  divers 
locks  in  the  said  gaol,  not  innocently,  but  "  with  intent 
thereby  and  by  means  thereof  to  enable  the  said  Robin 
Thompson  to  escape  from  the  said  gaol."  That  shews 
distinctly  what  it  is  that  the  defendant  has  to  answer, 
and  that  it  is  the  aiding  in  an  escape.  It  is  true  that 
the  subsequent  words,  "and  so  the  jurors"  &c.,  state 
only  an  inference  of  law ;  but  it  is  an  inference  fairly 
and  necessarily  to  be  drawn  from  the  promises  stated.    It 
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seems  to  me,  therefore,  that  this  count  is  good  As  to 
the  want  of  venue  to  the  acts  of  Tlwrnptonf  it  must  be 
remembered  that  this  is  not  an  indictment  against  an 
accessory  at  common  law,  but  is  under  an  enactment 
which  makes  the  assisting  a  substantive  felony.  And 
this  answers  the  objection  of  the  principal  not  being 
tried  with  or  before  the  party  aiding;  besides  which, 
the  objection  comes  too  late,  as  my  brother  Coleridge 
has  pointed  out  As  to  the  caption :  the  case  is  merely 
that  the  sessions  for  the  county  are  held  in  different 
parts  of  it,  and  a  grand  and  petty  jury  come  from  each, 
to  try  for  the  body  of  the  county.  The  judgment  must 
be  affirmed. 


Patteson  J.  As  to  the  caption,  the  effect  of  stat 
5  &  6  Vict  c.  110.,  sects.  7  and  9,  is,  substantially,  that 
the  assizes  are  held  at  Coventry  for  a  portion  of  the 
county :  but  they  are  not  the  less  sessions  and  assizes  for 
the  whole  county,  holden  by  adjournment  from.  Warwick. 
I  cannot  see  any  possible  objection  to  the  first  count 
As  to  the  case  put,  of  an  indictment  for  obtaining  by 
false  pretences :  where  the  offence  consists  in  doing  an 
act  by  means  which  are  of  a  particular  character,  the 
Court  ought  to  see  by  the  indictment  that  they  are  of 
that  character;  but,  if  it  be  made  penal  to  do  the  act  by 
any  means,  what  is  the  use  of  setting  them  out?  I 
think  the  other  counts  are  good  also,  for  the  reasons 
which  have  been  already  given.  The  averment  that 
Thompson^  at  the  time  of  the  committing  &c.  being  a 
prisoner  in  the  said  gaol,  did  certain  acts,  is,  I  think, 
quite  sufficient  in  this  case.  But  the  main  question 
was,  whether  any  one  of  the  counts  was  good  under  the 
Act  4  G.  4.  c,  64.     Whether  stat  16  G.  2.  c.  31.  be 
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repealed   or   not   is,   for  the  purpose  of  the  present  Qwen^t  Bench . 
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charge,  immaterial.      Stat  4  G.  4.  c.  64.  s.  43.  is  a  ' 

substantive  enactment;  and  this  case  is  within  it    And,     Hollow  ay 

supposing  nine  different  offences  to  be  charged  in  this    '^^  Queen. 

indictment,  the  punishment  for  every  such  offence  is 

fourteen  years'  transportation,  and  that  would  be  the 

judgment  on  every  count 

CoiaSBiDOE  J.  I  think  the  second  count  is  good. 
The  procuring  a  key,  the  overtures  to  the  turnkey,  and 
the  other  acts  there  alleged  as  inducement,  were  all 
conducive  to  the  end  of  making  an  escape,  and  attempts 
towards  that  end :  there  was  a  design  to  escape,  evi- 
denced by  overt  acts.  And  then  it  is  averred  that  the 
defendant  received  the  key  from  Thompson^  with  intent, 
by  means  thereof,  to  enable  him  to  escape.  That,  after 
the  overtures  recited,  is  a  clear  act  of  assisting  the 
prisoner  in  an  attempt  to  escape. 

Erle  J.  concurred. 

Judgment  as  follows:  "That  the  judg- 
ment given  against  the  said  Henry 
HoUoway  is  good  and  sufficient  in  law. 
It  is  thereupon  ordered  that  the  said 
judgment  be  affirmed." 
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The  Queen  against  Basset  and  Holland. 


The  ancient 
parish  of  St. 
GiUi  iM  the 
Fielda  waa 
divided  (under 
Acts  of  Anne 
andG.  1  andC?. 


TNDUrrMENT,    found 
Court,    and    removed 
tiorari. 

The  first  count  stated: 


at    the    Central    Criminal 
into    this    Court    by    cer- 


Thaty  after  the  passing  and 
2  for  the  build,  coming  into  operation  of  a  certain  Act  of  parliament 
ing    CO  ^^^  ^^    (I   &  2    W.  4:. 


"  For  the  better 
appointment  of 


60.  (a), 
regulation  of  vestries,  and  for  the 
auditors  of  accounts,  in  certain  parishes  of  England 
and  fViaks/'),  certain  of  the  rate-payers  of  a  certain 
parish  in  England,  that  is  to  say  of  the  parish  of 
St  Giles  in  the  Fields  in  the  county  of  Middlesexy 
and  within  the  jurisdiction  of  the  (central  Criminal 
Court  (&),  desired   that    the   said  parish   should   come 


new  churches) 
into  two  pa- 
rishes, St. 
GiUi  in  the 
Fielde  and 
St.  George 
Bioomebwy, 
which  were 
made  sepao 
rate  ana 
distinct  for 
all  purposes 
except  as  to 
church,  high- 
way and  poor 
rates ;  and  se- 
parate yestreen  were  appointed  for  the  new  parish.  By  stat.  11  Cr .  4  &  1  fT.  4.  c.  x.. 
For  regulatmff  the  aflUrs  of  the  ioint  parishes  of  St.  Gilee  and  St.  George,  and  of  the 
separate  parishes  of  St.  GUee  and  St.  George^  the  vestry  of  each  parish  was  to  be  com- 
posed of  forty  two  persons  (besides  the  rector  and  churchwardens),  elected  by  the  vestrymen 
duly  qualified ;  each  vestry  was  to  appoint  its  own  churchwardens  and  auditors  and  make 
its  own  church  rates,  and  to  manage  some  other  affiurs  of  the  separate  parish  ;  and  the 
vestrymen  of  the  two  parishes  were  to  be  the  joint  vestry  of  the  parishes,  and  to  appoint 
overseers  and  directors  and  other  officers  to  manage  the  relief  or  the  poor  of  the  joint 
parish,  to  make  its  poor  rates,  and  to  exercise  other  powers  relative  to  the  poor  and  con- 
cerning tbe^  parishes  jointly.     Questions  before  the  joint  vestry  were  to  be  decided  by  a 


majority  of  the  vestrymen  present. 
Held  that  the  pansh' 


)  panshioners  of  one  of  the  parishes  could  not  separately  adopt  the  provisions 
of  Sir  /.  HoOhouae^s  Act,  1  &  2  fV.  4.  e.  60.,  for  the  election  of  their  own  vestry. 


(a)  Sir  J.  Hobhou$e*»  Act. 

(6)  This  averment  was  made  where  necessary  in  subsequent  parts  of  the 
record,  but  will  not  be  repeated  in  this  abstract. 
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under  the  operation  of  the   said   Act:    And    that  a   Queen's  Bench. 

185 1 
certain  number  of  the  rate-payers  of  the  said  parish,  '. — 

amounting  at  least  to  fifty  parishioners  of  the  said 
parish,  that  is  to  say,  to  146  parishioners  of  the  said 
parish,  whose  names  are  to  the  said  requisition  herein- 
after in  this  count  set  forth  affixed,  did,  on  a  certain 
day  between  the  1st  day  of  December  A.D.  1849  and 
Ist  March  A.D.  1850,  viz.  on  the  28th  day  of  Feb- 
ruary A.D.  1850,  in  pursuance  and  in  conformity  with 
the  provisions  of  the  said  Act,  deliver  a  requisition, 
by  them  signed  and  describing  their  places  of  residence, 
to  two  of  the  churchwardens  of  the  said  parish  then 
serving  for  the  said  parish,  to  wit  to  James  Basset,  late 
of  the  parish  aforesaid  in  the  county  aforesaid,  labourer, 
and  Henry  Charles  Holland,  late  of  the  parish  aforesaid 
in  the  county  aforesaid,  labourer,  then  being,  and 
asy  the  churchwardens  serving  for  the  said  parish, 
requiring  of  them  as  such  churchwardens  to  ascertain, 
according  to  the  manner  in  the  said  statute  mentioned, 
whether  or  not  a  majority  of  the  rate-payers  of  the 
said  parish  did  wish  and  require  that  the  said  Act  and 
the  provisions  thereof  should  be  adopted  therein ;  which 
said  requisition  was  and  is  in  the  words  and  figures 
following,  viz,  "  To  the  churchwardens  of  the  parish  of 
SL  Giles  in  the  Fields  in  the  county  ^f  Middlesex:  We 
whose  names  are  hereunto  subscribed,  being  rate -payers 
resident  in  the  said  parish  and  respectively  rated  or 
assessed  to  the  relief  of  the  poor  thereof,  do  hereby 
require  you  the  said  churchwardens  to  ascertain  and 
determine  the  adoption  or  non-adoption  of  an  Act  of 
the  second  year"  &c.  "intituled  *An  Act'"  &c.  (1  &  2 
fF.  4.  c.  60.>  "Dated  this  28th  day  of  February 
1850."     (Then  followed  the  names  and  addresses  sub- 
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VdufMXPiL    scribed    to    the    requisition.)      Nevertheless   the   sidd 

1851 
'        J*  Basset  and  H.  C  Holland,  so  being  such  church- 

The  Queen  ^aj^ens  as  aforesaid,  not  regarding  their  duty  in  that 
Basset.  behalf,  but  contriving  and  intending  to  render  the  said 
requisition  of  no  effect,  although  they  received  the  said 
requisition  on  the  day  on  which  it  was  so  delivered  as 
aforesaid,  at  the  parish  &c.,  unlawfully  did  refuse  and 
neglect  to  aflSx  or  cause  to  be  affixed,  on  the  first 
Sunday  in  the  month  of  March  next  after  the  receipt  of 
the  said  requisition,  viz.  on  the  3d  day  of  March  last 
past,  a  notice  to  the  principal  doors  of  every  church  or 
chapel  within  the  said  parish,  specifying  some  day  not 
earlier  than  10  days  and  not  later  than  21  days  after 
such  Sunday,  and  at  what  place  or  places  within  the 
said  parish  the  rate-payers  should  be  required  to  ugnify 
their  votes  for  or  against  the  adoption  of  the  said  Act,  or 
any  notice  whatsoever  pursuant  to  the  said  Act;  in 
contempt  &c.,  to  the  evil  example  &c.,  against  the 
firom  of  the  statute  &c,  and  against  the  peace  &c« 

2dcoimt  And  thejurors&c:  That,  after  the  passing 
&c.  (of  Stat  1  &  2  fF.  4:.  c.  60.)>  certain  of  the  rate- 
payers of  a  certain  parish  in  England,  viz.  the  parish  of 
St.  Giles  &c.  (as  before),  that  is  to  say,  certain  persons 
who  had  respectively  been  rated  to  the  relief  of  the 
poor  for  the  whole  year  immediately  preceding  their 
acting  as  such  rate-payers  as  hereinafter  mentioned,  and 
who  had  respectively  paid  all  the  parochial  rates,  taxes 
and  assessments  due  from  them  at  the  time  of  so  acting, 
except  as  in  the  said  statute  is  excepted,  desired  &c.  (as 
before).  And  that  a  certain  number  &c.  (as  before), 
whose  names  and  residences  are  set  forth  in  the  requi- 
sition hereinafter  in  this  count  mentioned,  did,  on  a 
certain   day  &c. ;    as    in   the  first   count  to   the   end, 
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only  adding,  after  the  words  '^  every  church  and  chapel  Queen*»  Beneh, 
within  the  said  parish,"  the  words  "  that  is  to  say,  to  the        ^^^l- 
principal  doors  of  all  places  of  religious  worship  within    ^®  Qub«n 
the  said  parish  according  to  the  forms  of  the  establbhed       Basset. 
church." 

3d  count.  That  the  said  J.  Basset  and  the  said 
IL  C.  Holland  heretofore,  to  wit  on  &c.  (28th  February^ 
1850),  and  for  a  long  time  theretofore,  were  church- 
wardens of  the  parish  of  St.  Giles  &c.,  and  were  on  the 
day  and  year  last  aforesaid  respectively  serving  the 
office  of  churchwardens  of  and  for  the  parish  aforesaid ; 
and  that  certain,  to  wit  500,  of  the  rate-payers  of  the 
pariah  aforesaid,  on  &c.,  at  &c.,  did  desire  that  the  said 
parish  should  come  under  the  operation  of  a  certain 
Act  &c.  {\&2  W.  4.  c.  60.):  And  that  afterwards,  to 
wit  on  &c,  at  &&,  a  certain  number  &c.,  viz.  146 
parishioners  of  the  parish  aforesaid,  did,  on  a  certain 
day  between  &c,  to  wit  on  &c.,  deliver  a  requisition, 
by  them  signed  and  describing  their  places  of  residence, 
to  each  of  them  the  said  J.  B.  and  H.  C.  H.  as  such 
churchwardens  then  serving  for  the  said  parish  as  afore- 
said, and  requiring  of  them  the  said  J.  B.  and  H,  C  H,y 
such  churchwardens  as  aforesaid,  to  ascertain  &c.  (as  in 
the  1st  count):  which  said  requisition  was  then  and 
there  duly  received  by  the  said  J.  B.  and  H.  C.  H.  and 
each  of  them  as  such  churchwardens  as  aforesaid :  That 
the  first  Sunday  in  the  month  of  March  next  after  the 
receipt  of  such  requisition  was  the  3d  day  of  March 
A,D.  1850;  and  that  it  became  and  was  the  duty  of  them 
the  said  J.  B.  and  H.  C.  H.  and  each  of  them,  as  such 
churchwardens  as  aforesaid,  on  the  said  3d  day  of  March 
A,D.  1850,  at  the  parish  aforesaid  &c.,  to  affix  or  cause 
to  be  affixed  a  notice  to  the  principal  doors  of  every 
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church  and  chapel  within  the  said  parish,  specifying 
some  day  not  earlier  than  ten  days  and  not  later  than 
twenty  one  days  after  such  3d  day  of  March^  and  at 
what  place  or  places  within  the  said  parish  the  rate- 
payers were  required  to  signify  their  votes  for  or  agunst 
the  adoption  of  the  said  Act:  Nevertheless  the  said 
J.  B.  and  R.  C.  H.  and  each  of  them,  so  being  such 
churchwardens  as  aforesaid,  not  regarding  &c.,  but  con- 
triving &c.  (as  before,  to  "of  no  eflRect"),  unlawfully, 
wilfully  and  contemptuously  did  refuse  and  neglect  on 
the  said  3d  day  &c.,  at  the  parish  &c,  to  afliz  or 
cause  to  be  affixed  a  notice  to  the  principal  doors,  &&, 
specifying  &c.  (as  above),  or  any  notice  whatsoever 
directed  to  be  given  by  the  said  Act  in  such  behalf; 
contrary  to  the  duty  of  them  the  said  J.  B.  and 
H.  C.  H.  in  that  behalf,  to  the  great  damage  of  the 
said  parish  and  the  parishioners  thereof,  in  contempt 
&c.  (as  before). 

The  defendants  pleaded  Not  guilty.  On  the  trial, 
before  Lord  Campbell  C.  J.,  at  the  sittings  in  Middlesex 
after  Trinity  term,  1850,  a  special  verdict  was  found,  as 
follows. 

The  jurors  &c.  say:  That  the  parish  of  St.  Giles  in 
the  Fields  in  the  county  of  Middlesex  was  an  ancient 
parish:  That  the  Commissioners  acting  under  the 
authority  of  letters  patent  granted  by  King  George  L 
and  by  YAUg  George  2.,  and  issued  under  the  powers  of 
the  several  Acts  of  Parliament  passed  for  the  building 
of  new  churches  in  and  about  the  cities  of  London  and 
Westminster  and  the  suburbs  thereof  (a),  did,  according 
to  the  directions  of  the  said  Acts,  set  out,  appoint  and 


(a)  See  stats.  9  Ann,  c.  32. 
c.  19. 


\(i  Annx,  11.     AG,  1.  c.  14.     3  t?.  2. 
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declare  a  certain  portion  of  the  said  ancient  parish  of  Queen^a  Bench, 

.    .              1851 
8L  Giles  in  the  Fields  to  be  a  new,  separate  and  distinct   ' 

parish  to  all  intents  and  purposes  whatsoever  except  as    ^®  Qukem 

touching  church  rates,  the  relief  of  the  poor,  and  rates      Babset. 

for  the  highways,   by  the  name  of  the  parbh  of  St 

George  Bloomsbury;  and  did  also  appoint   the  rector, 

churchwardens,  and  thirty  six  of  the  inhabitants  of  the 

said  new  parish  to  be  the  first  vestrymen  of  such  parish ; 

since  which  period  the  said  portion  of  the  said  ancient 

parish  of  St.  Giles  in  the  Fields,  so  set  out,  appointed 

and  declared  to  be  a  new  and  separate  and  distinct 

parish  as  aforesaid,  has  been  known  and  distinguished 

by  the  name  of  the  parish  of  St  George  Bloomsbury, 

and  the   residue  of  the  said  ancient  parish  has  been 

known  and  distinguished  by  the  name  of  the  parish  of 

St  Giles  in  the  Fields,  and  the  afiPairs  relating  to  the 

churches  of  the  said  separate  parishes  were  managed  by 

separate  vestries  of  such  parishes,  the  separate  vestry  of 

the  said  parish  of  St.  George  Bloomsbury  being  constituted 

according  to  the  directions  of  the  said  Acts,  until  the 

passing  of  the  Act  &c.  (11  Cr.  1  &  1  W.^.c.  x.,  local  and 

personal,  public,  after  mentioned).     And  the  jurors  &c. 

say  that,  up  to  and  at  the  time  of  the  passing  of  the 

said  last   mentioned  Act,   no  division   had   ever  been 

made  of  the  said  ancient  parish  of  St.  Giles  in  the  Fields 

as  to  the  maintenance  and  relief  of  the  poor,  according 

to   the   powers  of    the   said   church-building   Acts   or 

otherwise ;  and  the  district  of  the  same  parish,  so  far  as 

relates  to  the  maintenance  and  relief  of  the  poor,  was 

commonly  known  and  distinguished  by  the  name  of  the 

joint  parishes  of  St.  Giles  in  the  Fields  and  St,  George 

Bloomsbury  in  the  county  of  Middlesex,  the  same  being 

coextensive  with  the  said  ancient  parish  of  St  Giles  in 

VOL,  xvn.  N.  s.  z 
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Vohtm9  XV IL  the  Fields  in  the  county  of  Middhsex,  and  comprehendiog 

'__  the  whole  of  the  said  separate  parishes  of  St  GHee  «• 

The  QuFiN  ^^  p^i^^  a„d  ^  George  Bloamsbury.  And  the  jurore 
Basset.  ^.  farther  say  that  the  residue  of  the  said  ancient 
parish  of  St.  Giles  in  the  Fields,  from  which  the  said 
parish  of  St  George  Bloamsbury  was  so  separated  as 
aforesaid,  was  and  is  the  same  parish  of  St.  Giles  in  the 
Fields  in  the  within  indictment  mentioned.  And  the 
jurors  &c.  say  that,  before  and  at  the  time  of  the  making 
and  passing  of  the  Act  &c.  (1  &  2  fF.  4.  e.  60.),  a  certain 
local  Act  of  Parliament  made  &c  ( 1 1  G.  4  &  1 W;  4.  c.  x-X 
intituled  ^^  An  Act  for  the  better  regulation  of  the  afiairs 
of  the  joint  parishes  of  St  Giles  in  the  Fields  and  St. 
George  Bloamsbury  in  the  county  of  Middlesex,  and  of 
the  separate  parishes  of  St  Giles  in  the  Fields,  and  St 
George  Bloamsbury  in  the  same  county,"  and  which, 
from  the  time  of  the  making  and  passing  thereof,  has 
been  in  force  in  the  parishes  therein  mentioned,  con- 
tinued, and  was,  and  from  thence  hitherto  hath  been 
and  still  is,  in  force  in  the  said  parishes,  the  said  sepa- 
rated parish  of  St  Giles  in  the  Fields,  therein  mentioned, 
being  the  parish  of  St  Giles  in  tlie  Fields  in  the  within 
indictment  mentioned:  and  the  maintenance  of  the 
poi^r,  and  other  affairs  of  the  said  parishes,  have  been 
from  the  time  of  the  making  &c.  of  the  said  last 
mentioned  Act  hitherto,  and  now  are,  regulated  and 
carried  on  by  and  in  obedience  to  the  provisions  of  the 
said  local  Act;  and  each  of  the  said  separated  parishes 
has  had,  during  all  that  time,  its  own  particular  church- 
wardens, appointed  and  acting  under  and  in  pursuance 
of  the  said  local  Act 

And  the  jurors  &c. :   That,  after  the  making  &c.  of  the 
said  Act  (1  &  2  W.  4.  c.  60.),  on  a  certain  day  between 


XIV.  VICTORIA.  3*9 

the  Ist  6aj' o(  IMeember  a.d.  1849  and  1st  March  a.d.   Qtie0fi'#  ^«fidl. 
1850,  viz.  on  &c.  (28th  February  1850),  the  said  local        ^^^^' 


Act  being  then  and  there  in  force  in  the  said  parishes  of    '^^  ^^^^^ 
SL  aae$  in  the  Fields  and  St.  George  Bloomtbury,  and       Basiit. 
the  maintenance  of  the  poor  and  other  affdrs  of  the  said 
pariahes  being  then  and  there  regulated  and  carried  on 
by  and  in  obedience  to  the  provisions  of  the  said  local 
Act  as  aforesaid,  a  certain  number  being  more  than  50, 
that  is  to  say,  146  persons,  being  then  and  there  all 
parishioners  of  the  said  separated  parish  of  St  Giles  in 
'the  Fields  within  mentioned,  all  of  whom  had  been 
rated  to  the  reUef  of  the  poor  according  to  the  provisions 
of  the  said  local  Act  for  the  whole  year  then  immedi- 
ately preceding,  ,and  then  and  there  paid  all  the  paro- 
chial   rates^    taxes   and  assessments   dae    firom    them 
respectively  and  which  had  so  become  due  at  any  time 
not  within  six  calendar  months  next  immediately  pre- 
ceding, being  the  same  persons  within  in  that  behalf  men- 
tioned, did  deliver  a  certain  requisition  (being  the  same 
requisition  within  in  that  behalf  mentioned),  then  and 
there  signed  by  them  and  describing  their  respective 
places  of  residence  as  therein   mentioned,  to  the  said 
James  Basset  and  Henry  Charles  Holland  within  men- 
tioned, then  and  from  thence  until  and  at  and  after  the 
31st  day  of  March  a.o.  1850  being  and  continuing  the 
churchwardens  of  and  serving  for   the  said  separated 
parish   of  St.    Giles  in   the  Fields   within   mentioned, 
requiring  of  them  the  said  J,  B.  and  H,  C,  H,  as  such 
churchwardens,  to  ascertain,  according  to  the  manner  in 
the  said  within  mentioned  Act  of  King  WilKam  4.  men- 
tioned, whether  or  not  a  majority  of  the  ratepayers  of 
the  said   last  mentioned  parish  did  wish  and  require 
that  the  said  last   mentioned  Act   and  the  provisions 

z  2 


____1J2I_^  5«r«L :  aui  -rici  «ai  ;*o]:mr3aa  w^i  t&en  sod  ihere 

i^tm?  jBiiseio^y.  £.auiAr.  A  ifacsi  and  tbnv  ir- 
esrred  tLe  sui  ttc^qsliic  fnsa  the  snl  ntcpajen. 
Aivi  die  jvrx^  jt:.  sj  rbac  i:  shs  coie  (rf*  the  delmrr 
of  dbe  sad  Tcc-zshatiti  as  AfccrgBri,  a  oeruiii  oumber 
exceeding  S'l'  </  ti^e  panshkneis  of  the  aid  aepanted 
[Mmah  of  SL  Gfsmys  BkcmtimFyj  dolr  qualified  in  thit 
behalf  hj  mine  and  pajckent  of  fates,  in  like  manDer 
as  aforcsa^  did  deliTer  a  amilar  requistioii,  similariy 
signed  as  aforesaid  bj  the  said  last  mentioDed  parish- 
ionersy  to  the  separate  chnrrhvardeiis  of  the  said  sepa- 
rated parish  of  SL  Gforge  AAMWutacfyy  rrquiring  them  to 
ascertain  in  manner  aforesaid  whedier  the  provisions  of 
the  said  last  mentioned  Act  should  be  adopted  in  the 
said  last  mentioned  parish.  And  the  jorors  &c.  say 
that,  before  and  at  the  time«  of  the  deliTery  of  the  sud 
requisitions  respectively,  there  was,  and  from  thence 
hitherto  has  been,  and  still  is,  in  each  of  the  said  sepa- 
rated parishes,  a  greater  number  than  800  persons  rated 
as  householders,  and  who  bad  paid  the  rates  for  the 
relief  of  the  poor  within  the  year  preceding  that  in 
which  the  provisions  of  the  said  last  mentioned  Act 
were  so  desired  to  be  put  in  execution  within  the  said 
parishes  respectively  as  aforesaid.  And  the  jurors  &c. 
say  that  the  said  J.  B.  and  H.  C.  H.  and  the  said 
churchwardens  of  the  said  separated  parish  of  St  George 
liloomsbury,  acting  under  legal  advice,  refused  to  act 
u|)on  the  said  requisitions  so  respectively  delivered  to 
thtMu  as  aforesaid ;  and  the  said  J.  B.  and  H.  C.  H.  did 
not  uor  would,  nor  did  nor  would  either  of  them,  on  the 
flnt  Sunday  in   the   month  of  March   next  after  die 
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receipt  by  them  of  the  said  requisition  as  aforesaid,  and  Qwm't  Bend 
which  said  first  Sunday  in  March  next  after  such  receipt 


was  and  fell  on  the  3d  day  of  March  a.d.  1860  while  ^^"^  ^^"^'^ 
the  said  J.  B.  and  H.  C.  H.  were  and  continued  church-  Basset. 
wardens  of  and  serving  for  the  said  last  mentioned 
parish  as  aforesaid,  or  at  any  other  time,  affix  or  cause 
to  be  affixed  to  the  principal  or  any  doors  or  door  of 
every  or  any  church  or  chapel  within  the  said  last  men- 
tioned parish,  or  give  or  cause  to  be  given,  in  any 
manner  whatsoever,  a  notice  specifying  some  day  not 
earlier  than  ten  or  later  than  twenty  one  days  after  the 
said  last  mentioned  Sunday^  and  at  what  place  or  places 
within  the  said  last  mentioned  parish  the  ratepayers  of 
the  said  last  mentioned  parish  were  required  to  signify 
their  votes  for  or  against  the  adoption  of  the  said  within 
mentioned  Act  of  W.  4.,  or  any  notice  whatsoever  for 
or  towards  the  ascertaining  in  any  manner  whatsoever 
whether  or  not  a  majority  of  the  ratepayers  of  the  said 
last  mentioned  parish  did  wish  and  require  that  the  said 
last  mentioned  Act  and  the  provisions  thereof  should  be 
adopted  in  the  said  last  mentioned  parish.  But  the 
said  J,  B,  and  H.  C.  H.  did,  at  all  times  after  the  receipt 
by  them  of  the  said  requisition,  wholly  omit  to  give  any 
such  notice,  or  in  any  manner  to  comply  with  the  said 
requisition.  But  whether  or  not  upon  the  whole  matter 
&c. ;  referring  to  the  Court  in  the  usual  form  to  deter- 
mine whether  or  not  the  defendants  are  Guilty  or  Not 
guilty  of  the  offence  charged. 

CroiodeTj  for  the  (^rown.  The  question  is,  whether 
St.  Giles's  be  or  be  not  a  parish  to  which  Sir  J.  Hob- 
houses  Act  is  applicable.  The  special  Act  by  which 
that  i)arish  is  governed  is  stat.   \\  G,  4  &  ]   IV.  4.  c.  x.y 


342  Q.   B.   TBINITT  TERM. 

xvti.  under  whkh  the  pariahes  of  SL  Giles  and  SL  Oeor^  act 
m  j(HDt  for  the  parpose  of  maincdning  thnr  poor,  bot 


Tke  Qi  EBN  ^j^  JQ  ^^|]^^  respects  distinct :  and  they  appoint  tbeir 
BAK-rr.  o^irn  Testries  and  officers  respectively.  The  proceedingB 
directed  by  stat.  I  &2  fF.4.  c.60.,  sects.  2,  3,  4,  5,  are 
to  take  place,  according  to  sect  2,  **  when  in  any  paridi 
certain  of  the  rate-payers  thereof  may  desire  that  the 
said  parish  should  come  under  the  operation  of  this 
Act ;"  and,  in  case  of  such  desire  being  intimated  by 
requisition  from  one  fifth,  or  a  number  not  less  than  5(^ 
of  the  rate-payers,  then,  by  sect  3,  the  churchwardens 
**of  the  said  parish"  shall  give  the  rate-payers  notice  to 
signify  their  votes  on  a  stated  day  for  or  against  die 
adoption  of  the  Act  St  Gileses  is  a  parish  within  these 
clauses.  [Cokrufye  J.  Do  you  say  that  SL  GiUs 
alone  is  to  come  under  Hobhouse^s  Act,  and  not  St. 
Gea/ye's  ?]  Not  SL  Gtorg^By  unless  they  desire  to  do 
sa  The  proceedings  as  to  each  most  be  separate  (a). 
By  the  interpretation  clause,  1iect  41,  of  stat  1  &  2 
W.  4u  c.  60.,  "parish**  is  "deemed  to  include  any 
liberty,  precinct,  township,  hamlet,  tithing,  vill,  eztra- 
parochial  place,  or  any  place  maintaining  its  own  poor." 
SL  Giles%  it  is  true,  docs  not  entirely  maintain  its  own 
poor;  but  it  is  a  parish  for  other  purposes,  under  Hob' 
hause^s  Act;  and  sects.  2  and  3  include  anything  which 
may  be  called  a  "parish." 

The  earlier  clauses  of  the  local  Act  provide  for  the 
separate   action   of  the  two  parishes;    sect   9  forbids 


(a)  TomHnsom,  for  the  defendants,  sUted  that  a  qoeitkm  B!i%lil  haTe 
been  raised  whether  •*  St.  Gikt\"  for  the  piesent  purpose,  did  not  cowirt 
of  the  aggregate  of  the  two  parishes :  bat  that  the  verdict  had  been  framed 
with  a  yiew  of  excluding  this  question.  [Lord  CampbeU  C.  J.  Yon  aigoe 
on  the  assumption  that  51.  GUti^  is  only  half  a  parish.] 
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The  Queen 
Basset. 


exercising  any  fiinctions  of  a  vestry  for  either  Quteu^t  Bench 
i»  except  as  they  are  in  this  Act  authorized  to  ^^^' 
lae  them  separately  or  jointly  (a).  The  vestry 
di  parish  consists,  by  this  Act  (J),  of  forty  two 
Ds^  not  including  the  rector  and  two  cburch- 
3D8:  sect.  12  provides  that  fourteen  shall  annually 
It  of  office  and  be  replaced  by  election,  the  mode  of 
1  is  prescribed  for  each  of  the  parishes  (c).     By 

Sut.  11  G,  4.  e.  X.  f.  9.,  local  and  personal,  public,  enacts :  **  That 
id  alter  the  passmg  of  this  Act  no  public  or  open  vestrj  shall  be  held 
or  for  the  said  parish  of  St  Gikt  in  ike  FiekU,  or  within  or  for  the 
rish  of  St,  George  Bloonuhmry,  nor  shall  any  powers  or  authorities  be 
ed  by  the  inhabitants  of  the  said  parishes,  separately  or  jointly,  or 
rtim  of  them,  in  Testry  assembled,  save  and  except  as  hereinafter 
td;  and  that  all  acts»  powers,  and  authorities,  which  by  the  common 
itatiite  law  of  this  realm  may  be  done  and  exercised,  or  are  required  to 
I  and  exercised,  by  the  inhabitants  of  a  parish  in  open  vestry  or  other- 
lembkd,  or  by  the  restrymen  of  any  parish,  shall,  from  and  after  the 
<if  ihk  Act,  be  done  and  exercised  within  the  said  parishes  of 
tmin  the  Fidde  and  St,  George  Bhonubury,  separately  or  jointly, 
Mse  nay  be  or  require,  by  the  vestrymen  of  the  said  parishes  by 
H  declared  and  constituted,  and  hereafter  to  be  elected,  save  and 
ae  hereiaafter  provided." 
Sects.  7,  8. 

Sect  12  enacts :  That,  on  Tuesday  next  before  the  20th  January, 
Jid  on  the  same  day  in  every  subsequent  year,  **  the  inhabitants  of 
mkn^  St,  GUee  in  the  FieMe,  and  the  inhabitants  of  the  parish  of 
orge  Bloomehury,  respectively,  being  duly  qualified  as  hereinafter 
ned,  shall  and  may  severally  meet  in  the  vestry  room  of  their  parish, 
ny  other  place  within  their  parish,  not  being  the  church  thereof, 
the  vestrymen  of  each  such  parish  shall  appoint,  and  sach  inbabi- 
f  the  parish  of  St.  Gilee  in  the  Fields  shall  proceed  to  elect 
n  persons,  being  duly  qualified  householders  residing  within  the 
tarish,  to  be  for  three  years,  and  until  others  shall  be  elected  in 
places,  fourteen  of  the  vestrymen  of  the  parish  of  St.  Giles  in 
ids^  and  such  inhabitants  of  the  parish  of  St,  George  Bhomsbury 
roceed  to  elect  fourteen  persons,  being  duly  qualified  householders 
;  within  the  same  parish,  to  be  for  three  years,  and  until  others  shall 
ied  in  their  places,  fourteen  of  the  vestrymen  of  the  parish  of 
trge  Bloomsbury,  in  the  room  of  the  persons  who  by  lot  or  rotation 
>m  time  to  time  go  out  of  office  and  cease  to  be  vestrymen  :  Pro- 
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F»/«aM  xvih   sect.  15,  no  peison  shall  be  entitled  to  attend  or  vote  at 

: any  meeting  of  the  inhabitants  of  either  parish  for  the 

The  Queen  election  of  vestrymen  of  such  parish,  unless  he  shall  be 
Basset.  rated  towards  the  relief  of  the  poor  of  the  said  parishes 
on  an  annual  assessment  of  25/.  Sect.  17  enacts :  '*  That 
the  yestrymen  of  each  of  the  said  parishes  shall  severally 
meet  in  the  vestry-room  of  their  parish,  or  at  some  other 
convenient  place  within  such  parish,"  on  a  day,  and 
between  certain  hours,  which  are  specified,  ^^and  shall 
then  and  there  proceed  in  the  execution  of  the  powers 
vested  in  them  by  this  Act ;"  and  provision  is  made  in 
this  and  the  next  clause  for  subsequent  meetings.  By 
sect.  24,  "  the  vestrymen  of  each  of  the  said  parishes 
may  from  time  to  time  elect  and  appoint  such  and  so 
many  treasurers,  collectors,  officers,  agents,  and  servants 
as  they  shall  think  proper,  and  shall  take  such  security 
from  the  treasurers,  collectors,  or  other  receivers  of  money 
to  be  appointed  or  continued  under  this  act,  for  the 
faithful  execution  of  their  respective  offices,  as  such  ves- 
trymen shall  think  proper,  which  securities  may  be  taken 
either  in  the  name  of  their  vestry  clerk  or  in  the  names  of 
any  five  or  more  of  such  vestrymen ;"  they  may  suspend  or 
remove  such  officers  &c.  and  elect  others,  and  may  order 
salaries  to  be  paid  thcin  out  of  the  money  to  be  raised 
by  such  respective  vestrymen  under  the  powers  of  this 
Act     Sect  31  (a)  empowers  the   vestrymen  of  each 


vided  always,  that  every  vestryman  who  shall  be  determined  on  to  go  oat 
of  oflBce,  or  who  shall  by  roUtion  go  out  of  office,  shall  be  capable  of  being 
re-elected.'* 

^a)  Sect.  31  enacts :  "  That  it  shall  be  lawful  for  the  vestrymen  of  each 
of  the  said  parishes,  and  they  arc  hereby  respectively  required,  to  meet 
Hunually  in  Easter  week,  or  within  fourteen  days  after,  and  severally  to 
fleet  twu  substantial  householders  within  their  |>arish  (not  being  vestrymen) 
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parish   to  elect  churchwardens    and   sidesmen.      And   Queen'a  Bench. 
sect  41  requires  the  vestry  clerks,  collectors,  and  all        *^^^' 
other  officers,  churchwardens,  vestrymen,  and  persons    TheQuKKN 
concerned  in  the  accounts  of  the  parishes  respectively,       Babsot. 
to  attend  the  auditors  of  such  respective  parish  on  sum- 
mons by  them  or  by  the  vestry  clerk  of  such  respective 
parish,  and  produce  all  books  of  account  &c. 

Then  follow  the  clauses  providing  for  the  joint  action 
of  the  two  parishes.  Sect.  42  enacts  that  ^^from  and 
after  the  passing  of  this  Act  the  vestrymen  for  the  time 
being  of  the  parish  of  St  Giles  in  the  Fields^  together 
with  the  vestrymen  for  the  time  being  of  the  parish 
of  SU  George  BUHrnisbury^  shall  be  and  they  are  hereby 
constituted  and  declared  the  vestrymen  of  the  joint 
vestry  of  the  parishes  of  St  Giles  in  the  Fields  and 
1^  George  Bloomsbury ;  any  thing  in  the  said  Acts 
passed''  &c  (10  Ann.  c.  1 1,  and  3  G.  2.  c.  19.)  "  to  the 
contrary  notwithstanding."  And,  by  sect.  43,  **  the 
vestrymen  of  the  said  joint  vestry  shall  meet  together  in 
the  vestry  room  of  the  parish  of  St  Giles  in  the  Fields^ 


to  be  churchwardens  of  such  parish,  and  also  two  substantial  householders 
within  their  parish  (not  being  vestrymen)  to  be  sidesmen  of  such  parish,  to 
assist  the  churchwardens  in  the  execution  of  their  office,  for  the  year  then 
ensuing,  and  until  others  shall  be  appointed  in  their  room  :'*  provision  is  then 
made  in  case  of  death  or  removal :  '*  and  the  respective  churchwardens  to  be 
appointed  by  virtue  of  this  Act  shall,  when  duly  sworn,  (in  addition  to  the 
powers  vested  in  and  duties  imposed  upon  them  by  this  Act,)  have  and  be 
invested  with  all  the  powers  and  authorities,  and  shall  be  liable  to  perform 
all  the  duties,  which  churchwardens  appointed  by  the  course  of  common  or 
ecclesiastical  law  arc  invested  with  or  are  liable  to,  so  far  as  the  same  are 
not  inconsistent  with  or  are  not  varied  or  altered  by  this  Act ;  and  the 
churchwardens  of  the  said  respective  parishes  shall,  after  their  appointment 
and  during  their  continuance  in  office,  be  and  they  are  hereby  declared  to 
be  vestrymen  of  the  parish  of  which  they  shall  be  elected  churchwardens  by 
virtue  of  such  their  office." 
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Volume  XVI!,  <^  At  soDie  Other  convenient  place  within  the  pariflh 
^^^^'        of  St  Giles  in  the  Fields  or  of  St.  Gearffe  Bloamsbury,'' on 

The  QaEBN  gpc.,  between  the  hoars  &c.,  **  and  shall  then  and  there 
Basset.  proceed  in  the  execution  of  the  powers  vested  in  them 
bj  this  Act ; "  provision  is  then  made  for  aubeeqoent 
meetings;  no  order  to  be  made  or  proceeding  taken 
(sect  44)  unless  by  concurrence  of  a  majority  of  vestry- 
men present,  the  whole  number  present  not  being  less 
than  thirteen  (a).  [Lord  Campbell  C.  J.  Under  Sir/. 
Habfumse's  Act,  sect.  23>  the  number  of  vestrymen,  in 
parishes  adopting  the  Act,  may  be  from  12  to  120 
according  to  the  population.  Do  you  say  that  this 
democratic  constitution  may  be  adopted  for  the  paridi 
of  St,  Giles,  while  the  former  aristocratic  constitution 
continues  in  St  Gearffe*8?'  One  vestry  might  very 
much  outnumber  the  other.]  That  is  as  the  population 
of  St.  Giks'^Q  may  be.  [Lord  Campbell  C.  J.  It  might 
become  a  case  of  swamping.]  The  local  Act  then  gives 
to  the  joint  vestries  the  power  of  nominating  overseers 
and  directors  of  the  poor  of  the  joint  parishes,  sects. 
58,  62,  and  treasurers,  bankers,  chaplains  of  the  work- 
house, clerks,  governors,  matrons,  collectors  of  poor 
rate,  assistant  overseers,  and  beadles,  sect  51,  and  of 

(a)  Sect.  44  enacts:  **  That  all  orders  and  proceedings  of  the  restry. 
men  of  the  said  joint  vestry  in  the  execution  of  this  Act  shall  be  made  and 
taken  at  a  meeting  or  meetings  to  be  held  in  pursuance  hereof,  and  not 
otherwise  (except  in  cases  hereby  otherwise  particularly  provided  for)  ;  and 
no  such  order  or  proceeding  shall  be  made  or  taken  unless  the  majority  of 
the  vestrymen  present  at  the  respective  meetings  shall  concur  therein ;  and 
all  orders  and  proceedings  which  are  hereby  directed  to  be  made  or  taken 
by  or  before  the  said  vestrymen,  and  all  the  powers  and  authorities  hereby 
vested  in  them  generally,  shall  and  may  be  made,  taken,  and  exercised  by 
the  majority  of  the  vestrymen  who  shall  be  present  at  such  meeting,  the 
whole  number  of  vestrymen  present  at  any  such  meeting  not  being  less  than 
thirteen  (except  in  cases  where  any  other  number  is  by  this  Act  named  for 
any  particular  purpose)." 
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making  a  joint  poor  rate  for  the  parislies,  sect  86.     By  Q«««i'»  b«cA 

•ect.  27  of  Stat  I  &  2  fF.  4.  ir.  60.,  the  vestry  elected  in  ! — 

any  parish  nnder  this  Act  "  shall  exercise  the  powers  ^  wmn 
and  privileges  held  by  any  vestry  now  existing  in  such  Bam»- 
parish.**  A  proviso  is  added,  **  that  nothing  in  this  Act 
shall  be  deemed"  ^  to  repeal,  alter,  or  invalidate  any  local 
Act  for  the  government  of  any  parish  by  vestries,  or  for 
the  management  of  the  poor  by  any  board  of  directcH^ 
and  guardians,  or  for  the  due  provision  for  Divine 
worship  within  the  parish,  and  the  maintenance  of  the 
clergy  oflSciating  therein,  otherwise  than  is  by  this  Act 
expressly  enacted  regarding  the  election  of  vestrymen 
and  auditors  of  accoirats."  Sect  73  of  the  local  Act 
provides  **  that  the  several  laws  relating  to  the  overseers 
of  the  poor,  and  for  the  relief,  maintenance,  and  employ- 
ment of  the  poor,  shall  continue  in  force  within  the  said 
parishes  of  St.  Oiks  in  the  Fields  and  St.  George  Blooms- 
fmnfi  except  where  the  same  are  altered  or  are  incon- 
sistent with  this  Act"  And  sect.  87  enacte :  **  That  from 
and  after  the  passing  of  this  Act  no  rate  for  the  relief  of 
the  poor  shall  be  made  or  raised  within  the  said  parishes 
without  the  consent  of  the  vestrymen  of  the  said  joint 
vestry,  or  by  any  other  ways  or  means  than  are  directed 
by  this  Act;  and  all  moneys  arising  by  or  from  the  rates 
to  be  made  by  virtue  of  this  Act  for  the  relief  of  the 
poor  shall  be  and  are  hereby  vested  in  the  vestrymen  of 
the  joint  vestry  of  the  said  parishes,  for  the  joint  use  of 
the  two  parishes:"  the  overplus  after  paying  costs  of 
collection,  and  taxes,  costs  &c.  charged  by  law  upon 
the  poor  rates,  to  be  applied  by  the  directors  in  paying 
for  **  the  relief,  maintenance,  and  employment  of  the 
poor  of  the  said  parishes." 

Under  the  local  Act,  therefore,  these  are  two  parishes, 
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Voiunu  XV IL  jointly  maintaining  their  poor ;   each  providing  for  its 

own  poor   and   that   of  the    other.     Each,  then,  is  a 

The  QuBBN  « parish  "  within  the  broad  sense  given  to  that  word  by 
Basset.  gtat.  1  &  2  ^.  4.  c.  60.  $.  41.  [CokrU^e  J.  As  you 
contend,  if  the  whole  of  St.  George^%  parish  were  un- 
willing, they  might  yet  have  this  Act  put  upon  them. 
Lonl  Campbell  C.  J.  And  be  ruled  by  the  vestry 
elected  under  it.  Coleridge  J.  Yet  the  principle  of 
Hobtiouse's  Act  is  that  the  adoption  of  it  shall  be 
voluntary.  Lord  Campbell  C.  J.  In  point  of  law 
could  it  be  adopted  for  the  joint  parishes,  if  both  were 
willing?]  It  could.  [Lord  Campbell  C.  J.  Then  it 
can  hardly  apply  to  a  half.  Coleridge  J.  If  both,  by 
majorities  of  the  rate-payers,  concurred  in  adopting  the 
Act,  would  it  be  a  place  '^maintaining  its  own  poor" 
within  Stat  1  &  2  fF.  4.  c.  60.,  for  which  such  adoption 
would  be  available  ?]  It  would  seem  that  each  parish, 
individually,  ought  to  adopt  it.  The  directions  in  sects. 
2  and  3,  relative  to  the  '^  churchwardens  of  the  said 
parish,**  arc  hardly  consistent  with  the  supposition  that 
the  two  constitute  one  for  the  purpose  of  that  Act  The 
whole  question  turns  on  the  meaning  of  the  word 
"  parish"  in  HobhoiLses  Act :  whether  it  must  necessarily 
mean  a  place  maintaining  its  own  poor  individually  and 
entirely.  Such  a  construction  would  exclude  many 
parishes  from  the  benefit  of  the  Act.  [Lord  Campbell 
C.  J.  Incorporated  parishes  are  very  different  from  this, 
which  is  an  ancient  parish  subdivided.]  The  argument 
that  a  disproportionate  number  of  vestrymen  might  be 
elected  from  St.  Gileses  is  not  conclusive.  [Lord  Camp- 
bell C.  J.  It  has  weight  only  when  wc  are  considering 
the  probable  intention  of  the  Act.]  The  intention  was 
to  j^ive  a  broad  basis.     [Lord   Campbell  C.  J.     With 
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consent    of  those    concerned:    that    is,   according    to   Queen's Beueh. 

1851 
the  will  of  a  majority  of  rate-pajers  within  the  area,   '___ 

If  the  Act  were  introduced  into  both  parishes  as  con-     '^^®  Qdkbn 

stituting  one,  each  part  would    have  the   influence  it       Basset. 

ought  under  HobhoiLSies  Act:  if  it  is  adopted  only  by 

half,  one  half  has  not   that  influence,  and  is  subject 

to  the  other.]     The  other  may  adopt  the  Act  also.     If 

the  parishes  could  legally  adopt  the  Act  together,  there 

would  be  no  disadvantage  ;    this,   however,  does   not 

seem   to   be  an   admissible  construction.     The  whole 

was  originally   St  Gileses  parish;    but   that  does   not 

seem  material  to  the  present  question.     [Lord  Campbell 

C.J.    No.] 

TomUnsony  contra,  was  stopped  by  the  Court. 

Lord  Campbell  C.  J.  Whether  Sir  John  Hobhouse's 
Act  could  apply  to  the  whole  of  that  which  was  the 
ancient  parish  of  St  Giles  in  the  Fields,  we  are  not 
called  upon  to  say :  to  the  half  it  clearly  cannot.  I 
think  this  never  was  contemplated  by  the  Legislature ; 
and  it  would  be  most  unjust  to  force  upon  St  George's 
parish  the  necessity  of  acting  with  a  body  elected 
by  St  Giles's  under  a  totally  different  constitution, 
which  might  nullify  all  their  influence  and  annihilate 
their  rights,  and,  as  to  the  making  of  rates  and  for  other 
purposes,  subject  them  entirely  to  the  tyranny  of  the 
new  power.  I  think  that,  with  regard  to  Hobhouse^s 
Act,  the  present  parish  of  St  Giles  is  a  parish  and  not 
a  parish.  It  is  one  half  of  a  parish;  and  this  half 
cannot  force  a  new  constitution  upon  the  other.  I 
have  no  hesitation  in  saying  that  our  judgment  ought 
to  be  for  the  defendants. 
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Vobnm  xviL       CoLBRiDQB  J.  {o).     I  am  of  the  flame  opinion.     The 

^^^^' Legislature,  in  paaring  stat  I  &  2  W.  4t.  c  60.»con- 

The  QiTKCN  templated  an  entire  bodj,  and  deemed  it  eaBenlial  that 
Basset.  the  change  to  be  effected  bj  the  Act  should  not  take 
place  unless  assented  by  two  thirds  of  that  body.  Here 
the  attempt  is  to  bring  under  the  operation  of  the  Act  a 
whole  body  which  has  neither  assented  to  nor  been 
consulted  upon  it,  and  may  be  entirely  opposed  to 
it 

Eblb  J.  This  proceeding  could  be  supported  only 
on  a  supposition  that  the  parishes  of  SL  Giles  and 
St.  Georffe,  which  are  in  effect  one  parish  for  the 
purpose  of  maintaining  their  poor,  were  co-operating 
to  obtain  the  benefit  of  Sir  J.  Hobhouse^n  Act  At 
present  the  rights  of  the  two,  as  jointly  maintaining 
their  poor,  are  regulated  by  the  local  Act,  1 1  6r.  4  &  1 
ff.  4.  c.  X.  If  the  half  of  that  which  is  to  be  considered 
as  one  parish  under  the  local  Act  could  take  the  benefit 
of  Hcbhouse^B  Act  alone,  it  would  very  materially  afiect 
the  rights  of  the  other  half  in  their  vestry,  they  re- 
maining subject  to  the  statute  of  11  O.  4.  It  is  dear 
that  the  parishioners  of  St.  Giles  s  have  no  right  to 
affect  the  parishioners  of  St.  George  in  this  manner 
against  their  will.  The  claim  set  up  is  in  efiect  a  claim 
by  one  half  of  a  parish  to  take  the  benefit  of  Sir  J. 
Hobhottse^s  Act  without  the  consent  of  the  other,  and 
cannot  be  maintained. 

Judgment  for  defendants. 

(a)  Putt*»oH  J.  \oh  the  Court  when  the  case  was  called  on,  being  a 
rate- payer  of  one  of  the  parishes. 
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Q«ee»'«  Bench, 
1851. 


RoBEBT   BiDDULPH    against    Charles   Mobtow  J^^ 
Chambeblatne. 


/^REAVES,  in  the  present  term,  obtained  a  mle  A^onfora 
Nisi  to  rescind  an 'order  of  Patteson  J.,  made  in  this  justifying,  as 

,  ,       __  .  ,.     «  1  true,  part  of  the 

cause,  that  the  Master  on  taxation  disallow  the  costs  libel,  which 
of  soch  witnesses  for  the  plaintiff  as  were  called  only  to  ^!^i  ijbei. 
disprove  the  existence  of  a  nuisance.  ^^   *£pH- 

The  action  was  for  a  libel,  contained  in  a  letter  ?^^  ^«  '^'*- 
ptiblished  in  a  newspaper,  stating  as  follows:  That  de-  ^1,^^^^%*"'^* 
fendant  had  complained,  a  twelvemonth  before,  to  the  asked  the  jury 

*  ^         to  find  sepa- 

phmtiff  that  an  open  ditch  and  cesspools,  on  plaintiff  *s  rately  as  to 
premises  near  Ledbury^  were  injorious  to  public  health,  the  several 
and  a  nuisance ;  that  plaintiff  after  fencing  wfth  defend-  justied^^he 
ant*s  questions  refused  to  do  anything;  that  proceedings  {^  ^^  ^f 
were  taken  before  the  magistrates,  under  stat.  11  &  12  J^^^^^i^^ruT 

Vict  c.  123.,  to  remove  the  nuisance,  which  were  de-  jnd  that  others. 
'  '  ^         forming  an  im- 

feated  by  technical  objections  on  the  part  of  plaintiff;  l?*'*^?*'''^^ 

that  the  ditch  was  a  nuisance  which  for  many  years  true.  A  gene- 

had   occasioned  typhus  fever  in   the   neighbourhood ;  entered  for  the 

that  plaintiff  had  full  notice  of  this,  and  that  the  nui-  jl^^e  made  an 

sance  still  continued  unabated.     The  defendant  pleaded  j^Jer^^hoSa 

(among  other  pleas)  one  which  was  so  worded  as  to  J^  Jh^^^Jj"'" 

leave  it  ambieuous  whether  it  was  confined  to  the  part  ^f  the  wit- 
^  ^  nesses  called 

of  the  libel  which  imputed  that  defendant  had  main-  only  to  dis- 

proye  that  part 

tidned  a  nuisance,  or  was  pleaded  to  the  whole  of  the  of  the  plea 
libel  of  which  the   substance   is   above   set  forth.     It  found  to  be 

true.  On  a  mo. 
tion  to  rescind 
this  order, 

Held  bv  Lord  Campbtil  C.  J.,  Paitewn  and  Coleridge  Js.,  that  the  order  was  improper, 
the  issue  being  indivisible. 

Erie  J.  dissentiente. 
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BiDDULPH 

▼. 

Chamber- 
la  YNE. 


averred   ihc   truth  of  each  of  the   facts  above  stated. 
Replication :  De  injuria. 

On  the  trial,  before  Patteson  J.,  at  the  Croydon  Spring 
Assizes,  1851,  the  bulk  of  the  evidence  called  on  each 
side  was  as  to  the  nature  of  the  ditch  in  question,  and 
the  prevalence  of  typhus  fever  in  its  vicinity.  The  jury, 
in  answer  to  questions  put  by  the  learned  Judge,  found 
that  the  ditch  was  a  nuisance,  but  that  other  statements 
in  the  libel,  the  truth  of  which  was  averred  in  the 
plea,  were  not  true.  The  learned  Judge  directed  a 
verdict  for  the  plaintiff  on  this  issue,  with  leave  to 
defendant  to  move  to  enter  a  verdict  for  him  in  case  the 
Court  should  be  of  opinion  that  the  plea,  so  far  as 
material,  was  confined  to  that  part  of  the  libel  proved 
to  be  true.  Whateleyy  in  Easter  Term  last,  obtained 
a  rule  Nisi  accordingly,  which  was  discharged  in  that 
Term.     Patteson  J.  then  made  the  order  in  questiou. 

Whateley  and  Phipson  now  shewed  cause.  The 
plaintiff,  having  by  the  replication,  De  injuria,  put 
the  whole  plea  in  issue,  was,  as  this  Court  has  deter- 
mined in  the  present  cause,  entitled  to  the  verdict, 
unless  the  defendant  proved  the  truth  of  every  material 
allegation  in  the  libel  to  which  it  is  pleaded  (a) :  but, 
though  the  plea  is  for  the  purpose  of  the  verdict 
entire,  it  b  not  indivisible  for  every  purpose.  A  plain- 
tiff always  has  the  power  to  divide  such  a  plea  as  this, 
by  admitting  such  of  the  allegations  as  are  true  and 
replying  De  injuria  absque  residuo  causae  to  the  rest ; 
if  he  does  not  choose  to  adopt  this  course,  he  should 
not  be  allowed  the  costs  of  those  allegations  which  he 
has   unnecessarily  and  untruly  put  in   issue.      [Lord 


(a)  See  Regina  y,  Newman,  1  E,^B.5bS. 
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BlDDULFH 
V. 

Chambkh* 

LAYNE. 


Campbell  C.  J.     It  would  be  equitable  in  the  present   Qwen'M  Bench. 

case  to  deprive  the  plaintiflF  of  those  costs.     The  sole  '_ 

question  is.  Has  the  Court  a  discretionary  power  to  do 
80j  the  issue  not  being  divisible  on  the  record  ?]  For  the 
purpose  of  costs,  each  distinct  allegation  may  be  viewed 
as  a  distinct  issue.  No  witnesses  ought  to  be  allowed 
unless  material:  how  can  it  be  said  that  witnesses 
called  only  to  prove  a  fact  which  was  disproved  can  be 
material  ?  Prudhomme  v.  Fraser  (a)  goes  much  farther 
than  is  required.  There  the  libel  was  considered  so  far 
divisible  that  the  defendant  was  allowed  the  costs  of  that 
part  not  proved  by  the  plaintiff:  here  it  is  only  asked 
that  the  plaintiff  may  not  have  those  costs.  That  case 
also  shews  that  the  fact  of  the  verdict  being  entered 
generally  is  not  conclusive  as  to  costs.  So  also  does 
Welby  V.  Brawn  (A).  The  jury  in  this  case  might  have 
returned  a  special  verdict,  finding  some  averments  in 
the  plea  one  way  and  some  the  other.  Every  material 
allegation  is  in  substance,  though  not  formally,  a 
separate  issue. 


Greaves^  contra.  The  jury  are  sworn  to  try  the  issue 
joined,  not  to  try  every  separate  fact ;  but,  if  the  rule  as 
to  costs,  now  contended  for,  is  to  apply,  it  becomes 
a  matter  of  right  to  have  the  verdict  of  the  jury  on 
each  separate  averment,  as  much  as  where  there  are 
separate  issues.  [Lord  Campbell  C.  J.  The  rule  might 
be,  that,  where  the  Judge  in  his  discretion  thought  fit 
to  ask  the  jury  to  find  the  facts  separately,  the  costs 
should  follow  their  finding,  without  laying  it  down 
either  that  the  party  should  have  a  right  to  require  that 


(a)  2A.^E,  646. 
VOL.   XVII.   N.    S. 


(6)  1  Ex€h,  770. 


2  A 


that  t\ve  otV^«*       T;v.t.s,  ^^"\  ..fl,ctvt  ««  ^^ J     ^a),  <^ 


i*"""?   r*e  W»«  "1*1  V,.«  «*"      I«  ««  ** 


dcfenda^^' 


t»V 
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plaintiff  is  entitled  to  the  verdict  on  the  entire  issue,  it  QtuenU  Bench. 

IB  diflicolt  to  see  how,  for  the  purpose  of  taxation  of ' 

ooBts,  we  can  distinguish  between  the  several  allegations     Biddolph 
in  the  one  entire  plea.      That  has  never  been  done    Chambke- 
Iiitherto;  and  it  would  often  have  been  done,  but  for 
the  inconvenience  of  the  course.     It  is  not  proposed 
in  this  case  that  the  Master  shall  on  taxation  always 
enquire  whether  the  different  allegations  were  proved. 
The  defendant's  counsel  ask   that  the  rule  should  be 
confined   to   cases  in   which  the  Judge  has  put   spe- 
cific questions  to  the  jury,  and  they  have  found  that 
certain  allegations  have  not  been  proved.     But,  if  that 
were  the  rule,  it  would  be  a  matter  of  accident  whether 
the  plaintiff  got  these  costs  or  not,  unless  it  were  to  be 
established   that  the  defendant  had  a  right  to  require 
the  Judge  to  put  the  allegations  to  the  jury  separately; 
which  would,  I  think,  be  most  inconvenient     In  the 
particnlar  case  justice  would  be  done  by  adhering  to 
my  brother  PattesarCs  order:  but  I  think  it  would  be 
an  excess  of  our  jurisdiction  and  would  lead  to  much 
inconvenience  in  other  cases. 

Patteson  J.  This  question  could  not  have  arisen 
onless  I  had  put  specific  questions  to  the  jury  as  to 
the  different  allegations  in  the  plea ;  for,  if  I  had  left 
the  issue  generally  to  the  jury  and  they  had  found  a 
general  verdict,  it  could  not  have  been  known  what 
allegations  they  thought  disproved.  Now  the  questions 
were  put  by  me  quite  alio  intuitu ;  and  I  think  the 
fact  that  such  questions  were  put  ought  not  to  affect 
the  costs.  In  this  case  there  is  one  single  issue,  indi- 
vbible  so  far  as  regards  the  verdict.     It  is  contended 
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f^dume  XV I L  that  the  issue  may  nevertheless  be  divisible  as  to  costs. 
1851  . 

It  is  quite  clear  that  it  is  not  divisible  for  the  purpose  of 

giving  the  costs  of  those  allegations  which  were  dis- 
proved to  the  defendant ;  but  it  is  urged  that,  thoogh 
not  divisible  so  as  to  give  the  defendant  those  costs,  it  may 
be  so  divisible  as  to  deprive  the  plaintiflf  of  them.  I  think 
the  precise  question  has  never  before  been  raised,  as  the 
attempt  has  always  been  to  give  costs,  not  merely  to 
deprive  the  other  side  of  them ;  but  I  am  of  opinion  that 
we  ought  not  to  establbh  the  rule  as  asked  for  now.  I 
made  the  order  with  a  view  to  justice ;  I  am  now  con- 
vinced that,  to  do  so,  I  rather  wrested  the  law,  and  was 
wrong;  and  that  the  present  rule  must  be  absolute. 


Coleridge  J.     The  safe  course  is  to  limit  the  rule  of 
HiL  2  W»  4.  I.  74.  (a)  to  issues  which  may  be  found 
on  the  record.     That  I  think  is  the  meaning  of  the 
general  rule  made  by  all  the  Courts  for  the  purpose  of 
rendering  the  practice  uniform ;   and,  if  it  is  to  be  ex- 
tended in  the  manner  now  sought,  it  ought  to  be  done  by 
a  general  rule  of  all  the  Courts.     That  alone  I  consider 
a  sufficient  reason  for  setting  aside  this  order.     But, 
further,  I  cannot  but  think  that,  if,  to  advance  what  we 
supposed   to  be   the  justice  of  this  case,  we  were  to 
extend  the  rule  as  asked,  we  should  lay  down  a  most 
inconvenient  rule  of  practice.     If  an  issue,  indivisible 
for  the  purpose  of  the  verdict,  may  be  divided  for  the 
purpose  of  costs,  I  do  not  know  where  to  stop;  the 
party  would  have  at  least  an  equitable  right  in  all  cases 
to  ask  the  Judge  to  put  the  allegations  separately;  which 


(a)  3£.^^<f.  385. 
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would  be  very  inconvenient.  But  that  is  not  all:  it 
would  follow  that  the  Master  must  as  it  were  re-try  the 
cause,  so  as  to  ascertain  the  materiality  of  each  witness 
as  to  each  allegation.  I  think  it  much  better  to  adhere 
to  the  rule  than  wrest  it  for  the  supposed  justice  of  the 
case.  I  say  supposed  justice ;  for  it  must  be  remem- 
bered we  have  not  complete  knowledge  of  all  the 
circumstances. 


Queen*$  Bench, 
1851. 

BiDDOLPH 
▼. 

Chambeb- 

LAYNE. 


Erle  J.  My  opinion  is  not  material :  but  I  should 
have  thought  the  principle  of  Prudhomme  v.  Fraser  (a) 
VI9B  a  precedent  for  this  order.  The  libel  in  the  present 
case  contained  several  libellous  allegations,  and  was 
in  effect  several  libels.  The  defendant  pleads  a  plea 
justifying  both  the  allegation  that  there  was  a  nuisance, 
and  those  that  the  plaintiff  had  otherwise  misbehaved 
himself.  The  plaintiff  puts  in  issue  the  whole  plea; 
which  I  think  was,  in  substance,  one  plea  to  two 
causes  of  action.  The  Judge  had  a  right,  if  he  thought 
proper,  to  ask  the  jury  what  their  opinion  was  as  to 
each  allegation  separately;  and  the  jury  had  a  right, 
if  they  pleased,  to  return  a  special  verdict,  finding  as 
to  each  allegation  separately  ;  and,  though  perhaps  in 
strictness  they  ought  not  to  be  directed  to  consider 
how  much  of  the  libellous  matter  was  true  when 
estimating  damages,  I  suppose  there  is  no  doubt  the 
jury  would  do  so  in  fact  Then,  the  issue  being  divi- 
sible for  all  these  purposes,  I  should  say  that,  according 
to  the  principle  of  Prudhomme  v.  Fraser  (a),  the  issue 
might  be  considered  divisible  for  the  purpose  of  tax- 
ation ;  and  that  we  might  refuse  to  allow  the  plaintiff 


(a)  2^.^JB.  645. 
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Voiume  XVII. 
1851. 

BlODULPH 

▼. 

CUAUBEtt- 

LAYNE. 


tlic  costs  of  attempting  to  negative  that  part  of  the  plea 
which  was  proved  (a). 

Rule  absolute  (i). 

(a)  See  sUt.  15  &  16  Vict,  e,  76.  m.  77.»  81.,  223.  No  general  rule 
apportioning  tho  costs  of  issues  has  yet  been  made  under  sect.  223 ;  so 
that  it  is  apprehended  that,  where  there  is  a  general  denial  of  a  pleading, 
the  costs  of  all  the  allegations,  whether  proved  or  cMsprored,  must  follow 
the  finding,  as  before  the  statute,  according  to  the  principal  cafo. 

{b)  Reported  by  C.  Blackburn^  Esq. 


Friday, 
/«ii«13tb. 


Tho  Governor  and  Company  of  Chelsea  Water- 
works against  William  Bowley. 


A  waterworks    riiRESPASS  for  Seizing  goods.    Plea:  Not  Guilty,  bj 

Company,  in-       X 

corporated  in  Statute.     Issue  thcreoD. 

f)ursuance  of  a 
ocal  Act, 

powered  to  lay   a  case  was  Stated  for  the  opinion  of  this  Court 

pipes  in    e  rpj^^  substance  of  the  case  was,  that   the  Company 


fc 


By  order  of  a  Judge,  and  by  consent  of  the  parties, 


streets,  roads, 
&c.,  and  did 
lay  pipes  ac- 
cordingly. 
The  Company 

uTthe^landtM   ^"  ^  ^'  ^''  ^"  Pursuance  of  stat  8  G.  1.  c.  26.  (a);  and 

as  holders  of 
land  in  a  dis- 
trict within 
which  they  had 

Sipcs  laid 
own,  but  in  which  they  had  no  other  property  ;  and  their  goods  were  distrained  for  land 
tax. 

In  an  action  of  trespass  for  so  taking  the  goods  of  the  Company:  Plea:  Not  Gnilty, 
by  statute : 

Held :  That  they  were  not  liable  to  be  assessed  to  the  land  tax  for  the  land  occnpied  by 
their  pipes. 


were  incorporated  for  the  purpose  of  erecting  water- 
works by  a  charter  of  incorporation  granted   to  them 


that  their  powers  were  enlarged  by  further  letters  patent 
granted  in  7  G.  2.,  and  by  stat.  49  G.  3.  c.  clviL  (6). 


(a)  "For  better  supplying  the  City  and  Liberties  of  Westmintler,  and 
parts  adjacent,  with  water.*'  See,  as  to  the  powers  of  the  Company,  Rex 
V.  The  Chelsea  Waterworks  Company ^  5  B,  8r  Ad.  156. 

(6)  Local  and  personal,  public.  "For  amending  an  Act**  &c.  (8  (7.  I. 
r.  26.),  **  and  for  enlarging  tho  powers  thereof.** 
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They  were  empowered,  among  other  things,  to  pur- 
chase and  hold  lands,  not  exceeding  in  value  100021 ; 
and  also,  by  sects.  8  &  9  of  stat  8  G.  1.  c.  26.,  to  lay 
pipes  fix>m  their  waterworks  though  the  streets,  roads, 
&C.,  in  and  about  Westminster, 

In  pursuance  of  their  powers,  they  did  purchase  lands, 
lying  entirely  within  the  parish  of  St  George  Hanover 
Square^  on  which  their  waterworks  and  reservoirs  were 
erected;  and  from  thence  laid  down  pipes  through  the 
streets  &c.  in  the  adjoining  parishes  of  St  Margaret 
and  St  John  Westminster.  The  Company  had  no  other 
interest  in  the  soil  in  those  last  mentioned  parishes 
than  arose  from  their  having  the  pipes  thus  laid  down. 
They  were  in  1847,  for  the  first  time,  assessed  to  the 
land  tax  by  the  Commissioners  of  the  Division  con- 
ffisting  of  St.  Margaret  and  St.  John  Westminster;  the 
property  in  respect  of  which  they  were  so  assessed  was 
described  in  the  assessment  as  '^  Land  occupied  by  the 
mains  and  pipes  and  other  apparatus  of  the  said  Governor 
and  Company  for  the  conveyance  and  supply  of  water." 
The  defendant,  by  the  authority  of  the  Commissioners, 
distrsdned  for  the  rate.  The  question  submitted  to  the 
Court  was.  Whether  the  Company  are  liable  to  be  as- 
sessed towards  the  land  tax  within  the  said  Division  of 
St  Margaret  and  St  John  under  the  circumstances 
above  set  forth. 

The  case  was  argued  in  this  term  {June  6th)  (a)  by 

Crowder  for  the  plaintiff  and  Willes  for  the  defendant. 

llie  arguments  on  both  sides  sufficiently  appear  in  the 

judgment 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.  now  delivered  judgment. 

We  are  of  opinion  that  The  C/ielsea  Waterworks  Com" 

(a)  Before  Lord  CampbeU  C.  J.,  PaHeton,  Coleridge  and  Erie  Js. 


QueaCt  Bench. 
1851. 

Chelsea 

Waterworks 

Company 

▼. 

BOWLBY. 
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Waterworks 

Company 

V. 
BOWLBY. 


Foiume  XV!!.  pany  are  not  liable  to  be  assessed  towards  the  payment 
of  land  tax  within  the  division  of  St  Margaret  and 
St  Johriy  Westminster,  We  should  have  had  no  diflfi- 
culty  in  arriving  at  this  conclusion,  had  it  not  been 
for  the  decisions  holding  this  and  similar  companies 
liable  to  be  assessed  to  the  poor's  rate  under  stat. 
43  Eliz.  c.  2.  in  respect  of  the  same  subject  matter. 

The  validity  of  the  present  assessment  is  rested  on 
the  4lh  section  of  stat.  38  G.  3.  c.  5. :  whereby  it  is 
enacted  (a)  that  all  bodies  corporate  having  or  hold- 
ing  any  lands    or    hereditaments  shall   be  charged  to 
the  land  tax.     The  question  is  whether,  in  respect  of 
what  the  Company  have  done,  and  now  enjoy,  under 
the   powers  conferred  upon  them  by  sects.  8  and  9  of 
stat  8  Cr.  1.  c.  26.,  they  can  be  said  to  have  or  to  hold 
any   land    or  hereditament      Although    it    has   been 
considered    for    more    than  a  century   that  they    do 
not,  they  could  not  resist  the  assessment  if  they  ever 
were  liable   to  be  assessed  to  the  land  tax.     But  we 
think  that  the  parishes  through  which  their  pipes  pass 
have  acted  properly  in  omitting  to  assess  them.     The 
right  in  question,  where  exercised,  appears  to  us  to  be 
in  the  nature  of  an  easement,   and   neither  land  nor 
hereditament.     The  right  is  to  convey  water  through 
the  land  of  another:  and,  whether  the  water  is  to  be 
conveyed  upon  the  surface  of  the  ground,  or  in  covered 
drains,  or  in  pipes,  appears  to  us  for  this  purpose  to 
be  immaterial.     The  mere  power  to  lay  the  pipes  in 
land  cannot  be  considered  land  or  hereditament;  nor 

(a)  Sect.  4  enacts:  **That  all  and  every  manors,  messuages,  lands, 
and  tenements,"  &c.,  '*and  all  hereditaments,  of  what  natare  or  kind 
soever,"  situate  &c.  and  being  within  the  respective  cities,  &c.  aforesaid 
(of  which  Westminster  is  one),  **and  all  and  etery  person,"  &c.,  *' bodies 
politic  and  corporate,"  &c.,  "having  or  holding  any  such  manors,"  &o.,  in 
respect  thereof  shall  be  charged  &c. 
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do  we  think  that  the  pipes  when  laid  can  be  so  con- 
sidered,  within  the  meaning  of  the  Land  tax  Acts. 
These  Acts,  in  speaking  of  lands  and  hereditaments, 
contemplate  property  to  be  let  by  a  landlord  to  a 
tenant,  and  property  the  land  tax  of  which  might  be 
redeemed.  The  whole  scope  of  the  Acts  is  to  throw 
the  tax  as  a  charge  upon  the  landlord ;  and  the  tenant, 
having  paid  the  tax,  is  authorized  by  section  17  of  stat. 
38  G.  3«  c.  6.  to  deduct  it  out  of  the  rent.  The  Com- 
pany are  not  the  owners  of  the  land  where  the  pipes 
lie;  nor  are  they  the  tenants  of  this  land;  and  there  is 
no  rent  from  which  they  can  deduct  the  amount  of  the 
assessment  when  they  have  paid  it 

Again,  the  provisions  of  stat.  42  G,  3.  c.  116.,  for  the 
redemption  of  the  land  tax,  are  wholly  inapplicable 
to  such  a  subject,  although  ic  was  clearly  intended  that 
the  land  tax  on  all  property  which  could  be  considered 
land  was  to  be  redeemable.  The  moment  the  Com- 
pany take  up  their  pipes  which  had  been  laid  under 
the  streets  of  any  particular  parish,  all  pretence  for 
saying  that  they  have  or  hold  land  in  the  parish  would 
be  gone:  but,  after  the  pipes  are  removed,  all  the  land 
in  the  parish  would  remain,  and  it  would  be  had  and 
held  as  before. 

The  Bathy  Brighton  and  Chelsea  JVatenoorks  cases  (a), 
touching  the  assessment  of  companies  to  the  relief  of 
the  poor  in  respect  of  pipes  for  the  conveyance  of 
water  or  gas,  as  "occupiers  of  land,"  have  been  very 
properly  much  relied  upon  :  for  they  appear  to  be 
closely  in  point.  We  by  no  means  feel  ourselves  at 
liberty  to  overrule   these  cases,  or  even   to  express  a 


Queen  »  Bench. 
18dl. 

CUELBBA 

V^aterworks 
Company 

T. 
BOWLEY. 


(a)  Bexv,  The  Corporation  of  Bath,  14  East,  609.  Rexy.  Brighton 
Ga»  Light  Company,  5  B.  ^  C.  466.  Rex  v.  The  CheUea  Waterworhe 
Campamg^b  B.  ^  Ad.  156. 
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FohtmaXyii.  doubt  whether  they  were  rightly  decided.  But  "land," 
like  the  word  "inhabitant,"  which  likewise  occurs  in 
Stat  43  Eliz.  c.  2.,  has  various  meanings ;  and  it  may,  in 
that  statute  passed  to  throw  a  charge  upon  the  occupier, 
mean  the  ground  on  which  a  chattel  is  deposited  in  the 
exercise  of  an  easement,  although  in  other  acts  of  par- 
liament it  means  a  legal  interest  in  the  soiL  This  is 
the  meaning  which  we  think  it  bears  in  the  Land  tax 
Acts :  and,  if  so,  the  Company  had  not,  nor  held,  any 
land  or  hereditament  which  rendered  them  liable  to 
be  assessed  to  the  land  tax:  and  they  are  entitled  to  our 
judgment 

Judgment  for  plaintifis  (a). 

(a)  Reported  by  C.  Blaekbum,  Esq. 


Friday, 
June  13tb. 


The  Queen  against  The  Ambergate,  Nottikg- 
iiAM  and  Boston,  and  Eastern  Junction 
Railway  Company. 


A  motion  for 
mandamus  to  a 
Railway  Com- 
pany to  carry 
out  their  line, 
which  it  is 
alleged  they 
are  leaving  in- 
complete by 
laches,  may  be 
ffrounded  on  a 
demand  made 
by  a  share- 
holder in  the 
Company 
itself. 


A  RULE  nisi  was  obtained  last  term  for  a  mandamus 
calling  upon  the  above  named  Company,  estab- 
lished under  stat  9  &  10  Vict  c.  civ.,  local  and  personal, 
public,  **  for  making  a  railway  from  or  near  the  Amber' 
gate  Station  of  the  Midland  Railway,  through  Nottingham^ 
to  Spalding  and  Boston,  with  branches  therefrom,  and  for 
enabling  the  Company  to  purchase  the  Nottingliam  and 
Grantham  canals,"  and  stat  10  &  11  Vict  c.  IxxviiL  (a), 
local  and  personal,  public,  to  complete  the  line  of  their 
railway  from  Ambergate  to  Grantham^     The  rule  was 


(a)  Enabling  the  Company  to  alter  their  line,  and  make  a  branch  to 
Noitimgham, 
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granted  at  the  instance  of  the  proprietors  of  the  Gran' 
tham  Canal  Navigation,  established  under  stats.  33  G.  3.  . 
e.  94.  and  37  G.  3.  c.  30.  By  the  affidavits  on  - 
which  the  motion  was  grounded,  it  appeared  that  the 
railway  had  been  completed  and  opened  from  Natting- 
ham  to  Grantham^  and,  in  the  opposite  direction  (towards 
AmbergiUe)^  bom  Nottingham  to  Bulwell;  but  that  the 
residue  of  the  line,  from  Bulwell  to  the  Ambergate  sta- 
tion, bad  not  been  commenced :  that  the  Railway  Com- 
pany, as  was  believed,  did  not  intend  completing  it; 
and  that  a  committee  of  shareholders  and  directors 
appointed  to  report  upon  the  undertaking  had  (on 
May  5th  1848)  given  their  opinion  against  carrying 
the  line  farther:  That  the  opening  of  the  portions 
of  railway  already  completed  had  diminished  the  tolls 
and  profits  of  the  Canal  Company,  and  was  likely 
to  be  a  permanent  injury  to  their  property :  That  they 
had  always  been  ready  and  willing  to  convey  their 
Navigation,  lands  and  works  to  the  Railway  Company, 
as,  by  the  first  mentioned  Act,  they  were  required  to 
do :  And  that  the  construction  of  the  remaining  portion 
of  the  railway  would  be  of  great  public  benefit.  To 
prove  a  demand  on  the  Railway  Company,  affidavit 
was  made  of  their  having  been  served,  on  March  8th, 
1851,  with  the  following  notice,  dated  the  same  day, 
and  signed  by  Henry  Thompson  stating  himself  therein 
to  be  a  shareholder;  but  who  was  not  one  of  those  who 
made  the  above  mentioned  report  The  service  was  by 
his  clerk. 

"  I  Henry  Tkompton,  of  Granthctmt  in  the  County  of  Lincoln,  Solicitor, 
a  proprietor  of  fire  shares  in  The  Ambergate,  Nottingham  and  Boston  and 
BoMUm  Junetum  Railwag  Company,  hereby  give  you  notice  that,  unless 
proper  proceedings  shall,  on  or  before  the  25ih  day  of  March  instant,  be 
taken  to  make  and  complete  the  whole  main  line  of  railway  and  branches 
authorixed  to  be  made  by  the  said  Company  pursuant  to  the  provisions  of 


Queen* t  Bench, 
1861. 

The  Queen 

▼. 

Ambbroatb 

&c.  Railway 

Company. 
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The  Queen 

V. 

Ambergatb 

&c.  Railway 

Company. 


the  Ambergaie**  &c  "Railway  Act,  1846,  and  of  th«  AmberpaU^  &c. 
**  Railway  Amendment  Act,  1847, 1  shall  institute  such  proceedings  as  I 
may  be  advised  at  law  and  in  equity  for  the  purpose  of  compelling  the  sud 
Company  to  complete  such  main  line  and  branches,  and  to  restrain  the  said 
Company  and  the  directors  thereof  from  applying  any  of  the  profits  or 
other  funds  of  the  said  Company  to  any  other  purpose  than  for  the  purpose 
of  such  completion,  and  from  doing  any  act  which  may  prevent,  or  from 
neglecting  to  do  any  thing  which  may  bo  necessary  for,  the  completion  of 
such  main  line  and  branches.    Dated"  &c. 


There  was  also  an  affidavit  shewing  that,  on  May  12th, 
a  survey  and  enquiries  had  been  made  along  the  for- 
merly proposed  line  from  Bulwell  to  the  Ambergate 
Station,  and  that  no  preparation  appeared  to  have  been 
made  for  constructing  the  railway  in  that  direction. 


Willes  now  shewed  cause.  [The  Court  enquired  of 
Sir  F.  Kelly^  who  supported  the  rule,  for  whom  he 
appeared.  Sir  F.  Kelly.  For  Thompson  and  for  the 
Grantham  Canal  Company.]  There  has  been  no  suffi- 
cient demand  and  refusal.  The  Canal  Company  them- 
selves have  made  no  demand ;  and,  supposing  that  they 
could  avail  themselves  of  Thompson's  demand,  he  him- 
self could  not  regularly  make  it;  for  he  has  no  authority 
unless  as  a  shareholder  in  the  Railway  Company ;  and 
(assuming  that  the  notice,  which  is  the  only  evidence  on 
the  subject,  sufficiently  proves  him  to  be  a  shareholder) 
the  reception  of  the  report  made  on  May  5th  shews  a 
laches  which  disables  any  member  of  the  Company  from 
making  this  demand.  [Lord  Campbell  C.  J.  The 
demand  by  Tlwmpson  as  a  shareholder  appears  suffi- 
ciently for  the  present  purpose.]  There  is  no  sufficient 
evidence  of  a  refusal.  [Erie  J.  The  omission  to  take 
any  step  after  the  notice  is  a  tacit  refusal.  Lord  Camp^ 
hell  C.  J.  Enough  appears  to  call  upon  you  to  shew 
performance.] 
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The  Queen 

▼. 

Ambergate 

&C.  Railway 

Company. 


Sir  F,  Kellu,  with  whom  were  Peacock  and   Pearson^  Queen*$  Bench, 

1851 
was  then  called  upon  by  the  Court,  as  to  the  demand 

by  Thompson.  [Patteson  J.  Is  there  any  instance  of  a 
shareholder  making  such  an  application  as  this,  to  ground 
a  motion  for  mandamus  against  the  Company  of  which 
he  is  one  ?  Lord  Campbell  C.  J.  I  do  not  see  why  he 
may  not  It  is  assumed  that  the  performance  is  not 
only  their  duty,  but  for  their  advantage.]  An  advantage 
with  a  view  to  which  he  has  invested  his  money.  [^Pat- 
tetan  J.  He  calls  upon  himself,  among  others,  to 
perform  the  duty.  Lord  Campbell  C.  J.  He  may  have 
been  a  shareholder  who  dissented  from  an  adoption  of 
the  report  If  he  joined  in  the  adoption,  that  might  be 
an  estoppel.  I  do  not  see  an  objection  otherwise.] 
The  report  was  merely  a  recommendation  submitted  to 
the  Company.  [Patteson  J.  In  Regina  v.  The  Eastern 
CowUies  Railway  Company  (a)  the  application  was  made 
by  shareholders  in  the  Company  as  well  as  by  land- 
owners.]    Sir  F.  Kelly  was  then  stopped  by  the  Court 


Lord  Campbell  C.  J. 
should  be  made  absolute. 


We  all  think  that  the  rule 


Patteson,  Coleridge  and  Erle  Js.  concurred. 

Rule  absolute  (6). 

(a)  10  i4.  ^  £.  531.     See  pp.  539,  549. 

(A)  See,  ftf  to  proceedings  on  the  mandamus,  Regina  v.  Ambergate  Sfc, 
Raib»ay  Company,  \  E,  ^  B,  372. 


The    Queen    against    The    Lancashire 
Yorkshire  Railway  Company. 

Reported,  16  Q.  B.  906,  note  (i). 


and 


Friday, 
June  13th. 
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Fridajft 
Jmmm  13tb. 


Doe  on  the  demise  of  Palmeb  against  Martha 
Eyre. 


Lenor  of 

pltintiffwas 
the  assignee 
ofamortgagei 
made  more 
than  twenty 
years  before 
ejectment 
brooght ;  but 


■p«  JECTMENT  for  a  house.      On  the  trial,  before 
Cresswell  J.,  at  the  last  Spring  Assizes  at  Vorkf  it 


appeared  that,  in  1823,  John  Eyre^  the  owner  in  fee  of 
the  house,  mortgaged  it,  with  other  property,  for  a 
term  of  500  years,  to  a  person  deceased,  whose  executor 
^"^ijgjs^'  was  the  lessor  of  the  plaintiflF;  and  interest  had  been 
*^^d  inte^  paid  by  John  Eyre  in  1841.  The  defendant,  Martha^ 
was  the  sister  of  John  Eyre.  Her  mother  had  been 
tenant  for  life  of  the  house;  the  defendant  resided 
there  with  her  mother  up  to  the  time  of  the  mother^s 
death  in  1821;  and  from  that  time,  which  was  before 
the  mortgage  and  more  than  twenty  years  before  the 
commencement  of  the  action,  she  had  been  per- 
mitted by  John  Eyre^  who  on  the  death  of  the  tenant 
for  life  became  entitled  to  the  fee,  to  reside  there 
without  payment  of  rent ;  and  she  never  had  made  any 
written  acknowledgment  of  her  brother's  title.  It  was 
contended  for  the  defendant  that  by  stat.  3  &  4  W.\. 
gor^s  righf  of  ^'  27.  the  entry  was  barred.  The  answer  was,  that  the 
defeJdL"fal°'^  right  of  entry  was  preserved  by  stat.  7  ^  4  &  1  Vict 
cnied,  under 
atat.  3  &  4 

TF.  4.  c,  27.,  less  than  twenty  years  before  the  mortgage,  but  more  than  twenty  yean 
before  ejectment  brought 

Held,  that  sUt.  7  I r.  4  &  1  Viet.  c.  28.  preserved  to  the  lessor  of  the  plaintiff,  being 
mortgagee,  the  same  right  of  entry  as  if  stat.  3  &  4  \\\  4.  c.  27.  had  not  passed :  ar 
that,  the  defendant's  possession  never  having  been  such  as,  before  stat.  3  &  4  \V.  4.  c.  2' 
would  have  been  adverse  to  the  lessor  of  the  plaintiff,  ho  was  entitled  to  recover ;  thou 
the  mortgagor's  right  of  entry  within  the  meaning  of  stat.  3  &  4  W.  \.  c.  27.  had  accr 
before  tho  mortgage,  and  was  barred  under  that  statute  by  lapse  of  time  before  commer 
ment  of  the  action. 


on  the  mort- 
gage.    De- 
fendant had' 
been  let  into 
possession 
more  than  a 
year  before 
the  mort- 
gage, by  the 
mortgagor, 
and  su&red 
by  him,  as  a 
favour,  to  oc- 
cupy the  pre- 
mises without 
payment  of 
rent,  and  with- 
out any  writ- 
ten acknow- 
ledgment. 
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c.  28.     The  learned  Judire  directed  a  yerdict  for  the  Q»een*$  Bench. 
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defendant,  reserving  leave  to  move  to  enter  a  verdict  L_ 

for  the  plaintiff.  "^.^^ 

KnowUsi  in  last  Easter  Term,  obtained  a  rule  nisi        ^^^ 

accordingly. 

Wdtion  and  IL  HalU  in  this  term  {May  30th),  shewed 
caa8e(a).  The  defendant  was  in  possession  in  1 82 1; 
and  the  right  of  entry  first  accrued,  within  the  meaning 
of  Stat  3  &  4  ^  4.  c.  27.  s.  2..  at  the  latest  in  1822. 
If  the  possession  of  the  defendant  commenced  in  such  a 
manner  that,  under  the  old  law,  it  would  have  been 
held  possessio  fratris,  the  efiect  of  stat.  3  &  4  fFi  4. 
c  27.  «.  13.  is  that  the  right  of  entry  accrued  in  182 1 
when  she  first  entered.  If  she  was  tenant  at  will,  or 
fi^Mn  year  to  year,  it  accrued,  under  sects.  7  and  8,  at 
the  end  of  a  year,  that  is  in  1822.  In  either  way, 
the  right  of  entry  of  John  Eyre^  and  those  claiming 
under  him,  was  barred,  several  years  before  this  ac- 
tion commenced.  But  it  is  said  that,  inasmuch  as  the 
kawr  of  the  plaintiff  is  a  mortgagee,  his  right  of  entry 
is  given  by  sUt.  7  »^.  4  &  I  Vict.  c.  28.  That  statute 
was  passed  immediately  after  the  decision  in  Doe  dem. 
JaneM  v.  WUliatns  (6),  in  consequence  of  the  doubt  there 
thrown  out  by  Patteson  J.  [Lord  Campbell  C.  J.  The 
point  suggested  by  my  brother  Patteson  alarmed  mort- 
gagees, as  well  it  might:  and,  in  consequence,  that 
very  learned  Judge  Liitledale  drew  the  Act  7  fV.  4  8c 
1  VicL  c.  28.]  The  object  of  that  Act  was  to  obviate 
the  doubt  whether  the  mortgagee  was  not  by  stat.  3  &  4 
WC  4.  c.  27.  barred  as  against  the  mortgagor.      It  effec- 

(a)  Before  Lord  Campbell  C.  J.,  Patteson,  Coleridge  and  Erie  Js. 
(6)  5^.^  £:.  291. 


Eyre. 
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Volume XV JL    tuates  that  object;  the  mortgagee  may  enter  upon  the 

' mortgagor,  and  upon  any  one  on  whom  the  mortgagor 

^TliTeb  ^^"'^  enter:  but  it  never  could  be  intended  that  a  mort- 
gagee could  enter  on  any  person.  It  may  be  material 
to  observe  that  the  right  of  entry  in  the  present  case 
accrued  before  the  mortgage;  and  therefore  the  question 
comes  to  be  whether  a  person  out  of  possession  of  land 
can,  by  a  subsequent  mortgage  and  payment  of  interest^ 
confer  a  right  of  entry  on  another,  which  shall  continue 
after  his  own  is  barred.  In  Doe  denu  Goody  v.  Carter  (a) 
the  lessor  of  the  plaintiff  was  a  mortgagee,  yet  the 
statute  was  held  a  bar. 

Ktwwles  and  Unthank^  contra.  In  Doe  dem.  Croody  v. 
Carter  {a)  it  does  not  appear  that  interest  had  been 
paid  within  the  twenty  years ;  most  probably  there  was 
no  evidence  of  that  fact;  at  all  events  the  Court  had 
not  their  attention  called  to  stat.  7  «^.  4  &  1  VicL  c.  28., 
and  gave  no  decision  on  its  construction.  This  is  the 
first  time  that  the  Court  has  had  to  give  the  statute  a 
judicial  interpretation.  Its  object  was  to  secure  mort- 
gagees, whose  title  was  shaken  by  stat  3  &  4  ^.  4. 
c.  27. ;  that  could  scarcely  be  effected  by  anything  short 
of  an  enactment  that  a  mortgagee  who  had  received 
payment  within  twenty  years  should  be  in  the  same 
position  in  which  he  was  before  stat.  3  &  4  ^.  4.  c.  27. ; 
and,  accordingly,  the  words  of  stat.  7  JF.  4  &  1  VicL 
c.  28.  are  express,  that  he  may  make  his  entry  '^any- 
thing in  the  said  Act  notwithstanding."  The  meaning 
must  he.,  that  he  is  barred  where,  before  stat.  3  &  4 
fF.  4.  c.  27.9  l^c  would  have  been  barred,  and  not  other- 

(a)  9  Q.  B,  863. 
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Wise.     Now  in  the  present  case  it  is  clear  that,  but  for  Qunn'g  Bench. 

«tat  S  &4  W:4.  c.  27.,  the  lessor  of  the  plaintiff  would  ' 

have  had  a  right  of  entry ;  for  the  possession  of  the       palmer 

^fendant  never  was  adverse  to  that  of  her  brother  John        „^- 

Eybe. 

^yrCf  nor,  consequently,  to  that  of  his  mortgagee.  It 
'woald  be  different,  probably,  if  the  possession  of  the 
defendant  had  been  adverse,  or  if  the  title  of  the  mort- 
gagor had  been  extinguished  under  stat.  3  &  4  fF.  4. 
<?.  27.  *.  34.  at  the  time  of  the  mortgage. 

Cur.  adv.  vult* 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court 

We  are  of  opinion  that  in  this  case  the  verdict  ought 
to  be  entered  for  the  lessor  of  the  plaintiff.  Looking 
only  to  Stat.  3  &  4  f^  4.  c.  27.  the  action  is  barred ; 
for  it  was  not  commenced  within  -twenty  years  next 
after  the  time  at  which  the  right  to  bring  such  action 
first  accrued  to  the  lessor  of  the  plaintiff  or  to  any 
person  through  whom  he  claims.  The  facts  that  the 
defendant  was  the  sister  of  John  Eyre^  and  that  she  held 
with  his  consent,  are  now  immaterial ;  the  possession  of 
a  relation  of  the  person  entitled  being  no  longer  deemed 
the  possession  of  the  heir,  and  lapse  of  time  for  the 
requisite  period,  without  payment  of  rent  or  written 
acknowledgment,  giving  a  title  irrespective  of  any  con- 
sideration whether  the  possession  was  adverse.  The 
defendant,  having  been  tenant  at  will  to  her  brother, 
had  been  in  possession  more  than  twenty  one  years  from 
the  time  of  her  entry,  without  payment  of  rent  or  any 
written  acknowledgment ;  and  under  stat.  3  &  4  ^.  4. 
c.  27.  the  fee  would  have  vested  in  her;  Doedem.  Goody 

VOL.  xvn.  N.  s.  2  b 
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Volume  xvii    V.  Carter  (a).    But  we  must  look  to  the  statute,  7  W.  4 
^"'^^'        &  1   Vict  c.  28.,  upon  which  a  Court  of  law  is  now  for 
^i  M*KR      ^^^  ^^^  ^^^^  called  upon  to  put  a  construction. 
^^-  In  the  year  1823  John  Eyre,  being  seised  in  fee  of 

the  house  in  .question,  mortgaged  it  for  a  term  of  500 
years :  the  lessor  of  the  plaintiff  is  now  the  assignee  of 
the  mortgage ;  and  the  mortgagor  had  paid  him  interest 
on  the  mortgage  till  recently  before  the  commencement 
of  this  action*  His  counsel  contend  therefore  that  his 
right  of  recovery  is  the  same  as  if  stat.  3  &  4  fF.  4.  c.  27. 
had  never  passed,  in  which  case,  there  having  been  no 
adverse  possession,  the  action  would  clearly  have  been 
maintainable.  The  statute  relied  upon,  after  reciting  that 
doubts  had  been  entertained  as  to  the  effect  of  the  former 
statute  '^  so  far  as  the  same  relates  to  mortgages,"  enacts 
"  that  it  shall  and  may  be  lawful  for  any  person  entitled 
to  or  claiming  under  any  mortgage  of  land"  to  "  bring  an 
action"  "  to  recover  such  land  at  any  time  within  twenty 
years  next  after  the  last  payment  of  any  part  of  the 
principal  money  or  interest  secured  by  such  mortgage, 
although  more  than  twenty  years  may  have  elapsed 
since  the  time  at  which  the  right"  to  bring  such  action 
*'  shall  have  first  accrued."  This  language  in  its  natural 
and  grammatical  sense  applies  to  the  present  case.  The 
lessor  of  the  plaintiff  is  entitled  to  and  claims  under  a 
mortgage  of  the  house  to  recover  which  the  action  is 
brought ;  and  he  has  brought  his  action  within  twenty 
years  next  after  the  last  payment  of  interest  secured  by 
such  mortgage,  although  more  than  twenty  years  had 
elapsed  since  the  time  at  which  the  right  to  bring  the 
action  had  first  accrued.  The  defendant's  counsel  con- 
tend that  the  enactment  must  be  confined  to  the  case 

(a)  9  Q.  B.  863. 


▼. 
Eybk. 
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"where  the  tnortga^ror  has  himself  been  and  continued  in  Queen*«  Pench. 
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possession  of  the  mortgaged  premises,  or  might  himself ' 

maintain  an  ejectment  against  a  tenant  in  possession;  p]^,mf!r 
and  we  are  told  that  its  object  was  to  remove  a  doubt 
'whether,  where  the  mortgagor  had  been  allowed  to 
remain  in  possession  more  than  twenty  years  after  the 
forfeiture  of  the  mortgage  by  default  in  repaying  the 
mortgage  money,  although  the  interest  on  the  mortgage 
continued  to  be  regularly  paid,  the  mortgagee  could  main- 
tain an  ejectment  against  the  mortgagor  or  his  tenants. 
But  we  must  learn  the  object  of  the  Legislature  from 
the  language  of  the  statute:  and  it  clearly  appears  to 
have  been,  to  make  mortgages  an  available  security, 
where  they  were  good  and  valid  in  their  inception,  and 
the  mortgagee,  having  received  payment  of  his  interest, 
cannot  be  charged  with  any  laches.  This  object  would 
be  effectually  defeated  if  we  were  to  adopt  the  limited 
construction  proposed,  by  interpolating  the  words  neces- 
sary for  that  purpose.  In  the  vast  majority  of  mortgages 
in  England  the  mortgagor  is  not  in  the  actual  possession 
of  the  mortgaged  lands  when  the  mortgage  is  executed, 
and  they  afterwards  remain  in  the  possession  of  his 
tenants.  The  mortgagee  and  those  who  advise  him  are 
perfectly  satisfied  if,  upon  reference  to  a  conveyancer,  the 
title  to  the  premises  to  be  mortgaged  is  pronounced 
good,  and,  upon  a  reference  to  a  surveyor,  the  value  is 
found  to  be  sufficient.  If  the  mortgagee  receives  regular 
payment  of  his  interest  under  the  mortgage,  he  never 
enquires,  and  he  would  not  be  allowed  to  enquire, 
whether  rent  is  regularly  paid  by  the  tenants  to  the 
mortgagor. 

The  mortgagor,  therefore,  according  to  the  defend- 
ant's construction  of  the  statute,  by  omitting  to  receive 
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Volume  XVII,   rent  for  twenty  years  or  to  obtain  a  written  acknow- 
ledgment from  a  tenant,  may  place  the  mortgagee  in 


1851. 


pTlme^      the  position  of  suddenly  finding  that  for  the  repayment 
^-  of  the  mortgage  money  he  must  look  only  to  the  per- 

sonal credit  of  an  insolvent  On  the  other  hand  it  is 
said  that,  although  there  may  be  little  sympathy  for  a 
person  who,  like  the  defendant,  ungratefully  and  fraudu- 
lently seeks  to  turn  long  continued  kindness  into  the 
means  of  robbing  a  benefactor,  we  must  regard  the 
hardship  which  may  be  thrown  upon  a  purchaser  for 
value,  who  for  twenty  years  has  been  in  undisputed 
possession  of  the  estate.  But  a  purchaser  can  only  be 
affected  by  mortgages  executed  prior  to  his  purchase ; 
in  a  register  county  he  must  have  full  notice  of  a  prior 
mortgage,  or  it  is  void  as  against  him ;  and,  even  with- 
out the  benefit  of  a  register,  there  must  have  been 
negligence  on  his  part  if  an  existing  mortgage  is  not 
discovered.  It  was  argued  before  us  that  the  owner  of 
an  estate,  who  is  himself  barred  by  a  tenant  having 
occupied  twenty  years  without  payment  of  rent  or 
acknowledgment,  might,  by  executing  a  mortgage,  and 
payment  of  interest  to  a  mortgagee,  vest  in  the  latter  a 
right  of  entry  which  he  could  not  exercise  himself:  but 
by  such  a  mortgage  nothing  would  pass,  under  stat. 
3  &  4  ^.  4.  c.  27.  s.  34.,  the  right  of  the  owner  being 
extinguished  at  the  end  of  the  period  of  limitation. 

A  case  may  be  put,  where  a  person  who  has  occupied 
as  tenant  by  sufferance  nearly  twenty  years  without 
payment  of  rent  or  written  acknowledgment  might  be 
deprived  of  the  benefit  of  the  Statute  of  Limitations  by 
the  owner  mortgaging  the  premises  and  going  on,  for 
a  great  many  years  afterwards,  paying  interest  to  the 
mortgagee.     But  it  cannot  be  considered  to  have  been 


Eyrb. 
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an  object  of  the  Legislature  to  protect  the  interest  of  Queen  $  Bench, 

such  a  person.     The  mortgagor  certainly  may,  in  some  ' 

cases,  gain  a  consequential  advantage  by  our  construction      ^**®i^®|^' 
of  the  statute,  although  it  was  passed  for  the  security  of       ^ J^ 
mortgagees.     Still,  without  this,  the  security  intended 
to  be  given  to  mortgagees  cannot  be  enjoyed. 

Seeing  no  inconvenient  consequences  which  would 
follow  firom  supposing  that  the  words  of  the  Legislature 
ivere  used  in  their  natural  and  grammatical  sense,  we 
think  that  we  are  not  at  liberty  to  put  any  forced  or 
limited  construction  upon  them,  and  therefore  that  the 
lessor  of  the  plaintiff  is  entitled  to  our  judgment 

Rule  absolute  (a). 

(a)  Reported  hj  C,  Biaekbmm,  Esq. 
See  the  next  case. 


Doe,  on  the  several  demises  of  Baddeley  and  Fnday, 

June  13tb. 


Waller,  against  Massey. 


EJECTMENT  for  a  workshop  &c.,  and  one  acre  of  A  tenant  ta- 
king in  land 
land,  in  the  parish  of  St.  James^  ClerkenwelU  in  the  adjacent  to  bis 

own,  by  en- 
croachment, 
most,  as  between  himself  and  the  landlord,  be  deemed,  primft  facie,  to  take  it  as  part  of  the 
demised  land  ;  but  that  presumption  will  not  prevail  for  the  landlord's  benefit  against  third 
persons. 

The  landlord  of  A,  and  B. ,  adjacent  closes,  mortgaged  them,  and  afterwards  demised  A. 
The  tenant  of  A,  built  upon  B,  without  leave  of  the  landlord,  who,  on  permission  being 
asked,  refuted  it,  saying  he  had  granted  rights  over  B.  to  occupier  of  other  adjoining  lands. 
The  tenant  held  both  A.  and  B.  for  twenty  years,  paying  rent  to  the  landlord  under  the 
demise  of  A.,  but  not  expressly  in  respect  of  B,  Held  that,  on  this  evidence,  he  might 
insist,  as  against  the  landlord,  on  a  twenty  years*  occupation  of  B,  within  stat  3  &  4  W,  4. 
c.  27.  M.  2.  and  3. 

On  a  purchase  of  lands  which  were  under  mortgage,  the  purchaser  paid  the  principal  and 
interest  doe  on  the  mortgage,  and  took  a  conveyance  in  which  mortgagor  and  mortgagee 
joined,  of  the  premises,  and  of  the  mortgagor's  equity  of  redemption  and  all  the  residue  of 
iiis  interest : 

Held  that  the  purchaser  was  a  person  **  claiming  under*'  a  mortgage,  within  stat.  7  ff .  4 
&  1  Viet,  c.  28. ;  and  that  the  twenty  years'  limiution  under  stat.  3  &  W,  A,  c.  27.  s.  2.  ran 
from  the  paying  off  of  the  mortgage  and  interest. 


V. 

Massey 
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rohfmc  xrii  county  of  Middlesex.  Demises,  by  Baddeley  on  13th 
'^^^'  and  by  Waller  on  12th,  oi  ApriU  1850.  The  plaintiflF's 
Baddit^V  P»'"t'cnlar  of  demand  described  the  premises  as  a  piece 
of  ground  situate  between  the  backs  of  the  gardens  of 
the  houses  Nos.  9  and  10,  mimingtan  Square^  in  the 
above  named  parish  (or  part  of  the  said  gardens),  and 
the  gardens  or  yard  of  houses  in  John  Street,  Wilmington 
Square  aforesaid  ;  together  with  the  workshop,  erections 
and  buildings  standing  and  being  thereon. 

On  the  trial,  before  Coleridge  J.,  at  the  sittings  in  Mid- 
dlesex during  last  Easter  term,  it  appeared  that,  in  Aprils 
1821,  the  Marquis  of  Northampton^  being  tenant  in  fee 
of  a  piece  of  ground  called  Spa  Fields,  demised  certain 
j)arcels  of  it  to  George  Goodwin  for  99  years :  and  that 
GoodimUy  in  May  1822,  demised  part  of  these  lands, 
inchiding  the  ground  now  in  question,  to  John  Wibon, 
a  builder,  for  95  years.  Houses,  9  and  10  Wilmington 
Square,  had  already  been  built  upon  the  demised  lands. 
In  July  1822,  Wilson  mortgaged  the  lands  to  Benjamin 
Goode  for  the  residue  of  the  term,  to  secure  payment  of 
SOOOi  In  1824  Goode,  by  conveyance  to  which  Wilson 
was  a  party,  assigned  the  mortgage  to  Stetoart  Marfori" 
banks  and  others.  In  June,  1825,  Wilson  executed  a 
further  mortgage  to  George  Child  of  the  same  premises, 
subject  to  the  mortgage  last  before  mentioned. 

Wilson  continued  in  possession,  and,  on  26th  May, 
18"2 9,  demised  a  part  of  the  mortgaged  lands,  adjoining 
the  parcel  now  in  dispute,  to  Massey,  the  defendant,  for 
21  years.  Massey  soon  afterwards  requested  Wilson  to 
grant  him  a  lease  also  of  the  ground  now  in  question 
(being  at  that  time  waste)  for  the  purpose  of  building. 
Unison  had  already  granted  a  right  of  way  over  this 
ground  to  the  occupiers  of  9  and  10  Wilmington  Square; 


XIV.  VICTORIA.  375 

and  he  therefore  declined  to  grant  MoBsey  the  lease,  or  Q^tnC*  Bench. 
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any  permission   to   build    on    the    spot ;    and   he  told  L-_ 

Massey  that,  if  he    built  there,  he  must  do  it  on  his     BrDOELKY 

own  responsibility.     Massey  then  built  on  this  piece  of      massky. 

ground  the  workshop  and  premises  described  in   the 

particular,   Wilson  not  interfering,  and  never  receiving 

any  rent  in  respect  of  this  parcel. 

By  indenture  between  Marjoribanks  and  his  co-mort- 
gagees of  the  first  part,  George  Child  of  the  second  part, 
Wilson  of  the  third  part,  and  Robert  Child  of  the  fourth 
part,  dated  20th  August^  1834,  the  principal  and  interest 
due  on  the  mortgages  being  then  paid  off,  Wilson^s  term 
in  all  the  mortgaged  premises  was  assigned,  by  direction 
of  Wilson,  to  Robert  Child  (the  party  paying  off  the 
mortgages),  to  hold  free  from  the  said  mortgages ;  and 
all  Wtlson^Q  equity  of  redemption,  and  all  the  rest, 
residue  &c.  of  his  interest  in  the  premises,  were  at  the 
same  time  conveyed  to  R.  Child,  On  his  death  his 
executors,  according  to  the  directions  of  his  will, 
sold  the  premises,  and  assigned  the  term  to  William 
Croft  Fish,  the  purchaser.  On  the  death  of  Fish,  his 
executor,  in  1846,  acting  under  the  directions  of  his 
will,  sold  the  premises  and  assigned  them  to  Richard 
Rock  Baddeletfy  the  6rst  lessor  of  the  plaintiff.  The 
other  lessor  of  the  plaintiff,  Arthur  Waller,  claimed  under 
a  mortgage  from  Baddeley^  executed  in  1846. 

Massey  oh  the  expiration  of  his  lease,  in  1850,  gave 
up  the  premises  demised  to  him  by  Wilson,  but  refused 
to  surrender  the  land  adjoining. 

It  was  urged  on  behalf  of  the  defendant  that  the 
action  was  barred  by  stat.  3  &  4  ^.  4.  c.  27.  ss.  2.,  3., 
for  want  of  possession  or  receipt  of  rent  within  twenty 
years ;  and  that  the  claim  was  not  saved  by  stat.  1  W.  A^ 
&  1    Vict.  c.   28.,  the  lessor  of  the    plaintiff  Baddeley 


V. 

BIassey. 
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Voimmexrir.  not  being  a  person  "entitled  to  or  claiming  under  any 

1 mortgage"  within  the  meaning  of  that  Act.     Coleridge  J. 

BAbDEiltV  directed  a  verdict  for  the  plaintiff  on  the  first  demise, 
giving  leave  to  move  to  enter  a  nonsuit.  The  defend- 
ant had  a  verdict  on  the  second  demise.  M.  Chambers,  in 
last  Easter  term,  obtained  a  rule  nisi  acconling  to  the 
leave  reserved.     In  this  term  (a), 

Knowles  and  Hawkins  shewed  cause.  First,  the  de- 
fendant cannot  dispute  that  he  held  the  close  in  question, 
down  to  1850,  as  tenant  to  Wikon  and  his  assigns. 
This  and  the  close  demised  in  1829  were  parts  of  one 
estate  which  was  in  the  hands  of  IVilson.  The  close  in 
question  was  not  demised  by  Wilson  to  Massey ;  and  it 
is  said  that  others  had  rights  over  it:  but  Massey 
encroached  upon  it  with  the  acquiescence  if  not  the 
consent  of  Wilson  ;  and,  at  all  events,  any  encroachment 
which  he  made  during  his  tenancy  must  be  taken  to 
have  been  for  the  benefit  of  his  landlord,  if  the  contrary 
be  not  proved ;  Doe  dem.  Lewis  v.  Bees  (A),  J)oe  dem. 
Dmiraven  v.  Williams  (c).  Doe  dem.  Harrison  v.  Mur- 
rell  (rf),  Doe  dem.  Lloyd  v.  Jones  (e).  An  inclosure  of 
waste  by  a  tenant  is  to  be  presumed  to  have  been  made 
for  the  landlord  and  with  his  assent,  particularly  where 
the  landlord  has  a  reversionary  interest  in  such  waste ; 
Bryan  dem.  Child  v.  Winwood  {g).  If  so,  the  close  here 
in  question  was  inseparable  from  the  land  demised  in 
1829,  and  should  have  been  given  up  with  it.  [Lord 
Campbell  C.  J.     The  principle  of  law  must  be  that  the 

(a)  June  7th.  Before  Lord  Campbell  C.  J.,  PtUUion,  Ci4eridgt  and 
ErkZs.  (b)  6  Cdr.  ^  P.  610. 

(c)  7  Car.  ^  P.  332.  (d)  8  Car.  ^  P.  134. 

(e)  15  A/.  ^  r.  580.    Sec  Andrews  v.  Haile$,  2  E,  ^  B.  349. 
(«/)  1   Taunt.  20S. 
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lessee  is  estopped  from  denying  that  the  whole  premises   Queen*$  Bench. 


1861. 


are  those  which  were  demised  to  him.      It  would  be  

strange  to  lay  down  that  the  tenant  steals  for  the  b^^^d^xeV 
benefit  of  his  landlord.]  There  is  nothing  here  to  .- ^• 
rebut  the  presumption  that  the  land  was  taken  in  for 
the  landlords  benefit  [Lord  Campbell  C.  J.  If  it 
was  so  taken,  the  landlord  is  thereby  entitled  as 
against  the  tenant  who  took,  but  not  as  against  a 
third  person.]  If  that  person  did  not  interfere  for 
twenty  years,  the  fact  might  operate  as  against  him. 
On  the  evidence  in  this  case,  the  tenant's  conduct 
is  not  that  of  a  person  encroaching  for  hiniself.  He 
applies  for  a  lease,  is  told  that  the  landlord  will  not 
interfere  (having  a  difiiculty  in  granting  the  lease,  on 
account  of  his  own  conduct  with  respect  to  a  right  of 
way),  and  then  openly  proceeds  in  the  same  manner  as 
if  the  lease  had  been  granted. 

But,  further,  the  claim  of  the  lessor  of  the  plaintifi^  is 
saved  by  stat.  7  fF.  4  &  I  Vict  c.  28.,  the  last  pay- 
ment  of  interest  on  Wihoji^  mortgage  having  been  made 
on  20th  August  1834.  That  statute  was  passed  expressly 
for  the  relief  of  mortgagees,  whose  rights  were  doubtful 
under  stat.  3  &  4  W^.  4.  c.  27.  [Lord  Campbell  C.  J. 
The  immediate  evil  contemplated  was  that  the  statute 
of  3  &  4  f^  4.  might  be  held  to  run  from  a  default  in 
payment  of  the  mortgage  money,  though  the  interest 
might  have  been  paid  for  nineteen  years  afterwards  (a). 
But  the  Act  may  apply  to  other  cases.]  It  is  true 
that,  in  this  case,  WilsorCs  mortgage  was  paid  off  before 
Robert  Child  acquired  the  title  from  which  that  of 
Baddeley  is  derived.      But    the   conveyance  to  Robert 

(a)  Sec  Doe  dem.  Jones  v.  mUiams,  5  A.  ^  E,  291. 


V. 

Massev. 
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Volume  xvii.    Child  was  by  the  mortgagor  and  mortgagee ;  and  stat. 

. \ 7  ^.  4  &  1  Vict,  c.  28.  preserves  the  right  (for  twenty 

Badueley  y^^^  ^^^^^  ^^y  pa}'"»cnt  of  interest)  to  any  person 
"entitled  to  or  claiming  under"  any  mortgage.  [Lord 
Campbell  C.  J.  Whatever  right  of  entry  was  in  the 
mortgagee  passed  to  Robert  Child  by  the  conveyance.] 
Knowles  referred  to  the  argument  on  behalf  of  the  plain- 
tiff in  Doe  dem.  Palmer  v.  Evre  (a). 

Chambers  and  John  Henderson,  contriL  First :  If  the 
argument  on  the  other  side  be  correct,  Massey  was  a 
tenant  at  will  of  the  land  taken  in  by  encroachment; 
and  there  has  been  no  notice  to  determine  the  will. 
But  the  encroachment  could  not  take  effect  for  the 
benefit  of  the  laudlord,  as  against  a  third  person.  It 
was  pointed  out  in  argument,  in  Doe  dem.  Lloyd  v. 
Jones  (J),  that,  "  in  Doe  dem.  Colclough  v.  MuUiner  {c\ 
Lord  Kenyan  ruled,  that  an  encroachment  by  the  tenant 
on  the  waste  did  not  belong  to  his  landlord,  and  is 
reported  to  have  revolted  at  the  idea  that  the  tenant 
could  make  his  landlord  a  trespasser."  Alderson  B. 
remarked,  in  the  first  cited  case :  "  The  answer  to  that  is, 
that  the  presumption  may  be  rebutted  by  the  repudiation 
of  the  landlord,  as  well  as  by  the  acts  of  the  tenant.** 
Here  the  landlord  refused  altogether  to  countenance  the 
encroachment  In  Doe  dem.  Colclough  v.  MulUner  (c), 
the  lord  was  a  third  person,  whose  rights  could  not 
be  affected  by  anything  that  took  place  between  the 
landlord  and  tenant :  so,  in  the  present  case,  was  the 
mortgagee.  In  Doe  dem,  Dunraven  v.  WUliams  (<f) 
Coleridge  J.  said :  "  Prima  facie,  the  law  presumes  that 

(a)  Ante,  p.  366.  (6)  15  M.  ^  IP.  584. 

(c)  I  Esp,  N.  1\  C.  460.  (c/)  7  Car.  ^  P.  333. 
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eTery  inclosure  made  by  a  tenant  adjoining  the  demised  Queen's  Bench. 
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premises  was  made  by  him  for  the  benefit  of  his  Jand- ! 

lord:*  but  he  added:  "and  there  is  no  evidence  in  this  Baddb^lky 
case  to  rebut  that  presumption."  "If  jou  think  that  mamey. 
the  defendant  enclosed  the  land  in  question,  as  he  has 
said  he  did,  as  being  part  of  the  premises  comprised  in 
his  lease,  his  possession  was  not  adverse."  The  ques- 
tion is  one  of  evidence :  and  here  it  was  not  put  to  the 
jury  to  say  whether,  in  fact,  the  act  of  encroachment 
was  done  for  the  landlord's  benefit.  [Lord  Campbell 
C.  J.  We  think,  as  to  this  point,  that  the  close  in 
question  cannot  be  considered  part  of  the  demised 
premises  for  the  purposes  of  the  Act :  and,  if  it  was  not, 
there  has  been  no  acknowledgment  or  payment  of  rent 
within  twenty  years  to  take  the  case  out  of  stat  3  &  4 
tV.  4.  c.  27.  sects.  2.  3.] 

Then, -secondly,  the  lessor  of  the  plaintiflF  is  not  a 
person  "  entitled  to  or  claiming  under  any  mortgage  of 
land"  within  the  meaning  of  stat.  7  W^.  4  &  1  FicL 
c.  28.  He  claims  under  a  mortgagee,  in  the  sense  of 
tracing  title  through  him,  but  not  under  a  mortgage. 
The  mortgages  in  this  case  were  at  an  end  when  the 
term  passed  to  Bobert  Child.  [Lord  Campbell  C.  J. 
The  mortgagees  were  parties  to  the  conveyance ;  what 
estate  was  in  them  ?]  The  legal  estate,  [Lord  Camp- 
bell C.  J.  Was  not  the  estate,  such  as  they  had,  con- 
veyed so  as  to  vest  in  Child?]  Child  became  possessed 
of  the  original  estate  under  Goodwin's  lease  to  Wilson: 
the  mortgage  was  immaterial  to  his  right.  The  statute 
applies  only  where  there  is  an  existing  mortgage  at  the 
time  of  action  brought  It  was  to  avoid  doubtful  ques- 
tions between  actual  mortgagors  and  mortgagees  under 
stat.  3  &  4  fF.  4.  c.  27.  that  the  later  Act  was  passed. 
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Massey. 


Volume  xriL   Scct.  28  of  the  former  statute  required  a  written  acknow- 
'        ledgment  to  bar  the  mortgagee,  but  did  not  expressly 
Bii^DBLEY     ^^^^  payment  of  interest  sufficient  to  prevent  his  being 
barred.      That  is  remedied  by  stat.  7  f^  4  &  1  Vict, 
c.  28.     If  the  former  Act  contemplated,  as  its  language 
shews,  the  relations  of  parties  under  existing  mortgages, 
the  latter  must  be  construed  as  having  the  same  view. 
The  defendant  relies  on  the  strict  words  of  the  statute, 
and  a  clear  twenty  years'  possession.     When  the  pay- 
ment took  place  in  1834,  his  occupation  was  not  inter- 
fered with  or  noticed.     [Patteson  J.     A  mortgagee  does 
not  consider  who  occupies  the  premises.     Lord  Camp^ 
bell  C.  J.    No  mortgagee  throughout  England  and  Wales 
thinks  of  troubling   himself  as   to   who   occupies   the 
premises,  if  the  interest  is  paid.]     In  Doe  denu  Goody  v. 
Carter  (a)  it  was  held  that  the  son's  tenancy  under  the 
father  was  not  determined  when  the  father  mortgaged 
the  premises.     The  construction  now  attempted  would 
modify  the  statutes  very  seriously.     In   the  case,  not 
uncommon,  where  by  continued  non-payment  the  title 
is  within  a  few  months  of  being  barred,  the  mortgagor, 
by  a  payment  of  mortgage  money,  may  give  himself  a 
new  term  of  twenty  years.    That  was  not  the  intention 
of  the  last  statute,   which  was   intended   for  the  pro- 
tection of  mortgagees,  not  of  mortgagors.     As  long  as 
the  mortgage  subsists,  it  enures  to  the  ordinary  pur- 
poses of  a  mortgage  in  securing  principal  and  interest ; 
and  he   in  whom   it  is   vested  has   the    statutory  and 
other  rights  of  a  mortgagee.     But,  when  it  is  paid  off, 
the  peculiar  provision  of  stat.  7  fV.  4  &  I  Vict.  c.  28. 
is  at  an  end,  and  stat.  3  &  4  W.  4..  c.  27.  again  governs. 


(a;  9  Q.  B,  863. 
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[JErfe  J.     Do  you  draw  any  distinction  between  the   Queen^s  SeneA. 
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mortgagee   himself   and   the  assignee  of  a  mortgage?  '___ 

Do  you  say  that,  if  a  mortgagee  takes  an  assignment     jJi^uttKY 
of  the  equity  of  redemption,  he  thereby  loses  the  twenty  ^• 

years  given  by  stat.  7  fF.4&  I  Vict.  c.  28.  ?]  Qua  pur- 
chaser, he  is  like  any  other  person.  [Erie  J.  Very 
often  the  mortgagee,  when  payments  get  into  arrear, 
finds  a  purchaser  of  the  mortgage  and  equity  of  redemp- 
tion. You  say  that,  as  soon  as  a  fee  simple  is  created, 
the  mortgagee's  security  is  destroyed.] 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.  now  delivered  judgment. 

This  case  likewise  (a)  depends  upon  the  construction 
of  Stat  7  W.4:  &  I  Vict.  c.  28.  During  the  argument 
we  overruled  the  point,  made  on  behalf  of  the  lessor  of 
the  plaintiff,  that  the  bit  of  ground  for  which  the  eject- 
ment was  brought  must  be  considered  as  having  been 
taken  and  occupied  by  him  as  part  of  the  demised 
premises  in  respect  of  which  rent  was  paid;  for  the 
conduct  of  both  parties  clearly  shewed  the  contrary ;  so 
that,  as  against  Wilson  or  any  one  claiming  under  him, 
other  than  a  mortgagee,  lapse  of  time  would  be  a 
bar. 

The  real  question  here  is,  whether  the  lessor  of  the 
plaintiff  can  be  considered  ^'entitled  to  or  claiming 
under"  a  mortgage.  He  is  not  a  mortgagee,  nor  the 
assignee  of  a  subsisting  mortgage ;  the  mortgage  which 
Wilson  had  created  in  1822  was  paid  off  in  1834,  when 
the  mortgagee  and  the  owner  of  the  equity  of  redemp- 
tion conveyed  all  their  interest  to  the  person  under 
whom  the  lessor  of  the  plaintiff  claims. 

(a)  Judgment  was  given  immediately  before  in  Dot  dein.  Palmer  v. 
£yre,  ante,  p.  3G6. 


1851. 

Doc  dero. 
Baduklly 


382  Q.   B.   TRINITY  TERM. 

Fohnu  XVII        Although  he  is  not  entitled  to  the  mortgcige^  we  think 
that  he  claims  under  tlie  mortgage.     In  no  other  way  can 
the  statute  be  made  effectual  for  the  protection  of  mort- 
V.  gagecs.     According  to  the  construction  we  put  upon  it 

in  Doe  dem.  Palmer  v.  Eyre  (a),  the  mortgagee  might 
have  maintained  an  ejectment  after  the  expiration  of  the 
twenty  years,  or  he  might  have  transferred  this  right 
of  action  by  assigning  to  another  who  paid  him  off. 
But,  suppose  that  the  mortgage  deed  contains  a  power 
of  sale,  may  the  mortgagee  not  transfer  the  same  right 
to  a  purchaser?  Is  the  purchaser  barred  by  the  lapse 
of  time,  and  may  he  recover  back  the  purchase  money 
which  went  in  satisfaction  of  the  mortgage  ?  K  so,  the 
mortgagee  who  has  regularly  received  payment  of  his 
interest  may  entirely  lose  his  principal  from  the  mort- 
gagor having  omitted  to  receive  rent  or  an  acknow- 
ledgment from  the  tenant  for  twenty  years.  On 
payment  of  the  mortgage  money  the  mortgage  ceases 
to  exist  as  a  security  for  money ;  but  the  person  to 
whom  the  mortgagee  conveys  his  legal  interest  claims 
under  the  mortgage,  although  the  equity  of  redemption 
should  likewise  be  conveyed  to  him. 

We  are  therefore  of  opinion  that  the  lessor  of  the 
plaintiflF  is  entitled  to  our  judgment,  and  that  the  rule  to 
enter  the  verdict  for  the  defendant  must  be  dischai^d. 

Rule  dischai^d. 

(a)  Ante,  p.  366. 
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Abraham  Hirst  against  John  Hannah. 


Tueadait, 
June  I7*th. 


A  THERTON,  in  this  term,  obtained   a  rule  Nisi  A  warrant  of 

^^f^  '  attorney,  to 

to  set  aside  the  warrant   of  attorney  and   judg-  confess judg- 

ment  as  a 

ment  and  all  ulterior  proceedings  in  this  cause.     From  security  for 
the  affidavits  on  both  sides  it  appeared  that,  on  6th  attested  in  due 

«  form  by  an 

March   1847,    the    defendant    executed  a   warrant  of  attorney,  act- 
attomej  to  confess  judgment  in  the  Court  of  Queen's  inf  aadM*^"  ' 
Bench  for  4000/.,  with  a  defeasance  stating   that  the  J^aThis^* 
judgment  was  to  be  to  secure  payment  of  2000t  by  JJJ?"^fgo*^"»pj 

certain  instalments,  and  that  no  execution  was  to  be  in  the  transac- 
tion, for  the 

issued  till  default  The  warrant  of  attorney  was  duly  plaintiff.  De- 
fendant was 

filed;  and  judgment  was  entered  up  on  19th  July  1847.  informed  that 

Soon  after,  default  was  made  in  payment  of  the  first  had  been  con- 
instalment ;  and  a  writ  of  fi.  fa.  then  issued,  but  execu-  J"^^    y  p  "»- 
lion  was  stayed  by  the  plaintiff.     On  28th  June,  1850,  ^anT  warexe- 


Hannah,  the  ^"J^,^"  ^,^^ 

'  March  1847. 


a  levy  was  made,  and  the  goods  seized 

defendant,    was   adjudged   a   bankrupt  on    29th   July 

1850. 

The  present  rule  was   obtained,  on    28th   May,   in 
this   term,   on   behalf  of  HannaKs   assignees,   on   the 


Judgment 
was  signed  on 
19th  7«/y  1847; 
and  a  fi.  fa. 
shortly  after 
issued,  but  was 
not  executed. 
The  plaintiff, 
after  the  judg- 
ment was  signed,  gave  fresh  credit  to  the  defendant  in  the  way  of  his  trade.    On  28th  June 
1850,  a  levy  was  made.     None  of  those  facts  were  concealed.     The  defendant  was  adjudged 
a  bankrupt  on  *29th  July  1850.    A  rule  to  set  aside  the  warrant  of  attorney  and  all  sul^e- 
quent  proceedings  was  obtained  in  Trinity  term  1851. 

Held,  that,  by  stat.  1  &  2  Vict.  c.  110.  «.  9.,  the  attorney  acting  for  the  plaintiff  could 
not  act  as  attormy  for  the  defendant,  and  that  the  objection,  being  made,  must  prevail. 

Held,  also,  that  the  circumstances  above  stated  did  not  preclude  the  assignees  of  the 
bankrupt  defendant  from  raising  the  objection. 

Semble,  that  lapse  of  time  af^er  execution  levied,  and  other  circumstances  shewing  that 
the  plaintiff  was  knowingly  allowed  to  alter  his  position  on  the  faith  of  a  judgment  thus 
obtained,  may  preclude  the  defendant  or  his  representatives  from  raising  the  objection.  °'"* 
Quatre. 


Sed 


384 

Volume  XVIL 
1851. 

Hirst 

V. 

Hannah. 


Q.   B.   TRINITY  TERM. 

ground  that  the  warrant  of  attorney  was  not  duly 
attested.  It  was  attested  by  an  attorney  in  due  form; 
but  the  objection  made  was  that  he  was  at  that 
time  the  attorney  acting  for  the  plaintiff.  As  to  this, 
the  facts  appeared  to  be,  that  the  witnessing  attorney 
was  acquainted  with  both  Hirst  and  Hannah;  that 
Hirst  first  consulted  him  as  to  the  kind  of  security  he 
could  have,  when  he  suggested  a  warrant  of  attorney ; 
and  that,  afterwards,  Hannaky  of  his  own  accord,  came 
to  the  attorney,  and  requested  him  to  prepare  a  war- 
rant of  attorney.  Hannah  now  deposed  expressly  that 
he  employed  the  attorney  as  his  attorney;  that  in 
selecting  him  he  was  not  influenced  by  Hirsty  but  solely 
by  his  confidence  in  an  old  friend;  and  that  he,  and 
he  only,  paid  the  bill  of  costs ;  but  it  was  not  denied 
that,  besides  the  previous  consultation  with  Hirst,  of 
which  Hannah  was  informed  by  the  attorney  on  their 
first  interview,  the  same  attorney  received  the  warrant 
of  attorney  from  Hannah  and  kept  it  for  Hirst,  and 
acted  as  Hirst's  attorney  in  entering  up  judgment  and 
issuing  execution. 

It  further  appeared  that  no  concealment  was  prac- 
tised ;  that  the  petitioning  creditor,  and  assignee  of 
Hannah,  was  aware  of  the  judgment;  and  that  Hirst 
sold  Hannah  goods  on  credit,  in  the  ordinary  course  of 
business,  after  the  judgment  was  signed,  which,  it  was 
deposed,  he  would  not  have  done,  had  he  not  believed 
the  judgment  was  a  valid  security. 


Watson,  Cmoling  and  Hugh  Hill  now  shewed  cause. 
The  enactment  in  force  on  this  subject  is  stat.  1  &  2  Fict, 
c.  110.  *.  9.,  which  enacts  that  **no  warrant  of  attorney 
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to  confess  judgment  in  any  personal  action,  or  cognovit   Queeu^tBtmeh. 
actionem,  given  by  any  person,  shall  be  of  any  force  ^  ' 

unless  there  shall  be  present  some  attorney  of  one  of        Hiaix 
the  saperior  Courts  on  behalf  of  such  person,  expressly      Hahhah. 
named  by  him  and  attending  at  his  request,  to  inform 
him  of  the  nature  and  effect  of  such  warrant  or  cognovit, 
before  the  same  is  executed ;  which  attorney  shall  sub- 
scribe  his  name   as  a  witness   to   the   due   execution 
thereof  and  thereby  declare  himself  to  be  attorney  for 
the  person  executing  the  same,  and  state  that  he  sub- 
acribes  as  such  attorney."     Now  here    the   attesting 
witness  is  shewn  by  the  affidavits  to  have  been  retained 
by  Bannah  and  expressly  named  by  him.     [Pattesan  J. 
But  he  had  been  in  previous  communication  with  Hirsts 
and  advising  him  on  the  matter:  and,  when  the  warrant 
cf  attorney  was  executed,  it  was  given  to  him  to  keep 
finr  Wrst*     Now  in  Sanderson  v.  fVestley  (a)  it  was  said 
by  my  brother  AJderson:  '^  Wherever  there  is  but  one 
attorney  present,  it  ought  to  be  perfectly  clear  that  he 
is  not  the  plaintiff's  attorney."    Erie  J.     In  the  present 
case  it  seems  clear  that  the  attorney  was  named  by 
Hannah  and  was  bon&  fide  acting  for  Hannah;  but  it 
seems  also  that  he  was  acting  as  attorney  for  Hint. 
Lord  Campbell  C.  J.     The  question  therefore  must  be 
whether,  consistently  with  the  decided  cases,  a  warrant  of 
attorney  so  attested  is  valid.]     In  Walton  v.  Chandler  (b) 
the   warrant  of  attorney  was  held  valid,   though   the 
attesting  attorney  was  in  effect  but  the  agent  of  the 
plaintiff's  attorney.     [Patteson  J.     The  defendant  there 
bad  the  opportunity  of  consulting  a  person  not  engaged 
for  the  plaintiff  as  the  attorney  here  was.     Lord  Campbell 

(a)  6  Af.  ^  H\  98.  100.  (6)  1  Com.  B.  306. 

VOL.  XVII.  N.  8.  2    C 


386  Q.  B.  TRINITY  TERM. 

raiumt  XVII.   C.  J.    You  Cite  the  case  as  if  the  subscribing  witness 

*_^  there  was  really  acting  under  the  plaintiff's  attorney,  and 

H1R8T  Qjiiy  nominally  the  defendant's  attorney.  But,  whatever 
Hannah.  the  facts  might  be,  the  Court  in  Walton  v.  Chmdler  (a) 
upheld  the  warrant  of  attorney  on  the  ground  that  they 
thought  the  attesting  attorney  was  in  fact  the  attorney 
of  the  defendant  only.]  In  Haigh  v.  Frost  {b)  the  facts 
were  exceedingly  like  the  present.  [Cokridge  J.  There 
the  decision  of  the  Court  proceeded  on  the  ezpreos 
ground  that  in  fact  the  attorney  was  not  acting  for  the 
plaintiff  (c).]  At  all  events,  the  present  applicants 
cannot  be  i)ermitted  to  raise  the  objection ;  it  has  been 
waived  by  \a\^ae  of  time.  When  a  judgment  has  been 
signed,  and  execution  has  issued,  those  who  come  to 
set  aside  the  judgment  and  so  make  all  concerned  in 
the  execution  trespassers  by  relation  ought  to  do  ao 
promptly.  [Patteson  J.  Can  this  objection  be  waived? 
Is  not  the  effect  of  the  statute  to  make  a  warrant  of 
attorney  not  properly  attested  a  nullity?]  It  may  be 
so ;  and  the  judgment,  founded  on  it,  may  be  as  voidable 
as  if  it  had  been  entered  up  without  any  authority  at  all ; 
but  the  judgment  is  not  void ;  and  the  Court  do  not  set  it 
aside  unless  on  the  application  of  some  person  who  has  a 
right  to  make  that  application.  Now  the  assignees  of 
the  bankrupt  in  their  own  time,  and  the  bankrupt  to 
whom  they  are  privy,  have  knowingly  allowed  the  plain- 
tiff and  the  sheriff  to  act  on  the  faith  of  the  judgment; 
execution  has  been  issued ;  fresh  credit  has  been  given  ; 
the  parties  have  altered  their  position  on  the  &ith  of 
this  judgment;  and  the  assignees  are  therefore  precluded 
from  taking  the  objection. 

Ca)  1  Com   B.  306.  (6)  7  DowL  P.  C.  743. 

(c)  See  this  lUted  in  the  judgment,  7  DowL  P,  C.  746. 
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Peacock  and  HaU^  contra,  were  desired  by  the  Court   Quetn't  Bench. 

1851 
to  confine   their  argument   to  the  point  whether   the  1_ 

assignees  of  Hannah  were,   under   the  circumstances,        oiw 
at  liberty  to  raise  the  objection.     The  objection  to  a      Hannah. 
judgment  on   warrant  of  attorney,   that   the    warrant 
was  void,  cannot  be  waived ;  Gripper  v.  Bristow  (a).    In 
Jhyar  v.  Swaine  {b)  the  warrant  of  attorney   was  set 
aside  five  years  after  it  was  executed.     In  Cocks  v. 
JSdwards  (c)  the  judgment  was  set  aside,  at  the  instance 
of  the  defendant's  assignees,  more   than   a  year  after 
the  proceeds  of  an  execution  levied  had  been  paid  to 
the  plaintiff.     [Lord  Campbell  C.  J.    If  the  objection 
may  be  taken,  it  must  prevail ;  but  it  is  urged  against 
you  that  the  defendant  has  taken  firesh  credit  on  the 
fiiith  of  this  judgment,  and,  after  he  has  done  so,  it 
would  be  against  all  justice  to  permit  him  or  those  privy 
to  him  to  take  any  objection  of  which  he  was  aware  at 
that  time.]     Even  in  such  a  case  as  is  supposed,  the 
statute  is  imperative.     For  the  purpose  of  preventing 
frauds,  it  enacts  that  no  warrant  of  attorney  ''shall  be  of 
any  force"  unless  the  defendant  has  at  the  time  the 
advice  of  an  attorney  acting  on  his  behalf.     It  must 
always  be  known  to  the  defendant  that  he  has  not  had 
this  advice ;  and,  in  almost  every  case  where  the  warrant 
of  attorney  is  to  secure  a  loan,  the  advance  is  not  made 
till  after  the  warrant  is  signed.     To  establish  the  rule 
therefore  that  a  subsequent  advance  precludes  the  de- 
fendant from   taking    the   objection   would   make   the 
statute  inoperative.     [Erie  J.     Suppose  that  a  term  of 
years   were    taken    in   execution,    and    the    plaintiff, 
having  bought  it  from  the  sheriff,  proceeded  to  build 

(a)  6  Af.  ^  r.  807.  (h)  Q  Dowl  Sr  L,  37. 

(c)  2  Dowl,  P,  C.  N,  S,  65. 

2    C   2 
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Vohm*xviL   upon   the  premises:    do  you  say  that  the   defendant 
_* might  wait  till  10,000iL  was  spent  in  improving  them. 


^^^^  and  then  come  and  as  a  matter  of  strict  law  set  aside 
Hannah,  the  judgment  and  execution?]  It  is  difficult  to  say 
that  there  are  not  possible  cases  estopping  a  defend- 
ant from  raising  the  objection  ;  but  in  the  present  case 
there  are  no  advances  beyond  what  had  been  agreed 
upon  on  the  treaty  for  the  warrant  The  general  credit 
given  in  the  way  of  business  is  too  remotely  connected 
with  the  judgment  to  affect  the  question. 

Lord  Campbfxl  C.  J.  I  should  be  unwilling  to 
lay  it  down  that  no  lapse  of  time,  or  fresh  dealings 
between  the  parties,  could  preclude  the  defendant 
from  raising  an  objection  of  this  sort;  but,  in  the 
present  case,  I  cannot  say  it  has  been  so  clearly  made 
out  that  there  have  been  any  such  fresh  dealings, 
or  alteration  of  the  position  of  the  parties  on  the  faith 
of  the  judgment,  as  would  warrant  us  in  laying  down» 
for  the  first  time,  that  the  assignees  of  the  defendant  are 
precluded  from  raising  the  objection. 

Then,  they  being  at  liberty  to  make  the  objection^ 
and  the  objection  being  made,  it  must  prevail.  It  is 
clear  that,  though  the  attesting  attorney  was  acting  for 
the  defendant,  he  was  also  acting  for  the  plaintiff. 

Pattbson  J.  I  think  the  words  of  the  Act  very 
clearly  shew  that  the  attesting  attorney  must  be,  not  the 
attorney  for  the  plaintiff,  but  another  person.  I  think 
that  under  no  circumstances,  and  in  no  case,  can  the 
attorney  who  is  acting  for  the  plaintiff  be  the  attorney 
for  the  defendant  within  this  statute;  and,  if  a  defendant 
chooses  to  say  that  he  has  confidence  in  the  plaintiiTs 
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attomevy  and   will  employ  him   and   nobody  else,  he   Qu€en*9  Bemch, 

1851. 


HlEIT 


ought  to  be  told  that  the  warrant  of  attorney  would  be 
good  for  nothing,  and  that,  if  he  persists,  he  cannot 
have  the  loan  or  the  security.  Hannah. 

But  in  this  case  it  is  urged  that  there  were  advances 
after  the  execution  of  the  warrant  of  attorney,  that 
there  has  been  a  lapse  of  time  since  the  judgment  was 
signed,  and  levy  made,  and  that,  consequently,  the 
parties  are  precluded  from  now  raising  the  objection. 
And  so  I  should  have  said  if  it  had  not  been  for  the 
strong  words  of  the  Act.  But  it  is  very  difficult  to  sepa- 
rate the  judgment  from  the  warrant  of  attorney  which 
the  Act  says  shall  be  of  no  force.  And,  if  it  may  under 
any  circumstances  be  set  up,  so  as  to  be  of  force,  I  have 
great  difficulty  in  saying  when  it  is  to  be  set  aside. 

CoLERiDQE  J.  I  also  thiuk  the  rule  must  be  abso- 
lute o<n  the  ground  that  a  statute  intended  to  prevent 
frauds,  by  requiring  formalities,  must  be  strictly  observed 
or  it  is  of  no  avail. 

Erle  J.  I  fear  that  formal  provisions  intended  by 
the  Legislature  to  protect  persons  from  frauds  are  too 
often  perverted  to  an  opposite  purpose.  But  I  am  not 
prepared  at  present  to  lay  down  any  rule,  the  application 
of  which  to  the  facts  of  the  present  case  would  prevent 
the  parties  before  us  from  raising  this  objection. 

Rule  absolute  (a), 

(a)    Reported  by  C.  Blackburn^  Esq. 


Sft^i  Q.   B.  TKDnTT  TERM. 


Tm»4m9,  Basastee  Tart.ktox.  ao  Infant,  by  Ctxric 
Llotii,  his  next  Friend,  agamsi  Henst 
Thomas  Liddell  and  Johx  Goblb  Bulke. 

Hf  leulemem    TTICE  Chancellor  Sir  J.  L.  K.  Bnux  sent  the  fUlow- 
rMce  of /.v.  ii%  c<>^  for  the  opinion  of  this  CoarL 

tad  ImheOa 

afterwards  bis 

wUe,  a  moiefj  of  certaia  lands  vas  coovejed  to  UuHiss,  to  tW  we  </ ^  T. 

for  bu  life ;  remaioder  to  tbe  ose  of  /aoMla  aad  bcr  iwigM  fer  bcr  life;  re 

use  of  tbe  firtt  and  otber  sons  of  7.  T.hj  ItabtUa  saooesshrelj  in  tail  male ; 

tbe  ase  of  tbe  dangfbters  of  /.  T.hj  ItabeOm  as  tenants  in  comaBoa  in  tafl  acac 

remainders  between  tbem ;  remainder  to  tbe  ase  of  tbe  settlor,  ji.  tbe  h&r  of  /ssislis^  Ua 

beirs  and  assigns  for  ewer     J.  T.  was  seised  in  fee  of  tbe  otber  aaiietj. 

Br  indentnite  ezecoted  after  ibe  icarriage,  in  1815,  and  to  wbicb  J.  T,,  bit  said  wifc^aod 
id  —    '•  '  ■       '  •      ■         "  "      *  .  -    - 


J.  C.  T.  bis  eldest  son  (tbcn  of  age)  were  parties,  tbe  settled  awHetj  y 
tenant  for  tbe  purpose  of  saSering  a  recovery,  and  tbe  unsettled  moietj,  witb  oAer  laadt  of 
wbicb  J.  T.  was  seised  in  fee,  were  conrejed  to  trustees  and  tbeir  bebs :  and  tbe  aaei  of 
tbe  respectire  eonrejances  were  declared  as  follows : 

As  to  tbe  fifit  mentioned  moiety,  to  tbe  use  of/.  C.  T.  and  bb  beirs  during  tba  life 
of  «f.  T  ;  remainder  to  tbe  use  of  fuibena  and  ber  assigns  for  ber  life :  and,  as  to  tba 
same  moiety  after  tbe  determination  of  the  life  estates,  ami  also  as  to  tbe  moiety 
secondly  aUive  nsentioned  from  and  immediately  after  tbe  execution  of  tbis  convayaaca^ 
tbe  une  of  J.  C.  T.  and  bu  assigns  for  bis  life,  remainder  to  tbe  use  of  tbe  first  wad  od 
soot  of  /.  C.  T.  successively  in  tail  male ;  remaioder  to  tbe  use  of  B,  T.  tbe  yoaacar 
son  of  /.  T.  and  bis  assigns  for  his  life ;  remainder  to  tbe  use  of  tbe  first  aiM  ouiar 
sons  of  the  sannc  E.  T.  fiuccesiiivel}  in  tail  male ;  remainder  to  tbe  use  of  tbe  first  and 
other  sons  thereafter  to  be  bom  to  /•  T.  by  Itabena  or  any  ftiture  wile  sacoesstv^y 
in  tail  m&lc  ;  remainder  to  the  use  of  A/.,  the  only  daughter  of  7.,  and  her  assigns  fiMr  bcr 
life ;  remainder  to  the  use  of  the  first  and  other  sons  of  M.  successirely  in  tail  mala ; 
remainder  to  the  u»c  of  ibc  6rftt  and  other  daughters  thereafter  to  be  bom  to  /.  7*.  by 
bis  then  present  or  any  future  wife  succe5.sive1y  in  tail  male  ;  remainder  to  tbe  use  of  tba 
first  and  other  ions  of  the  body  of  J,  C.  T.  huccessively  in  tail  general ;  remainder  to  tba 
use  of  the  first  and  other  sons  thereafter  to  be  bom  of  the  body  of  J.  T.  by  bis  then  presenl 
or  any  future  wife  successively  in  tail  general ;  remainder  to  the  use  of  the  first  and  otber 
sons  of  the  body  of  M,  (the  then  only  daughter)  successively  in  tail  general ;  remainder  to 
the  use  of  the  first  and  other  daughters  to  be  bom  of  the  body  of  J.  T.  bv  his  then  oresent  or 
any  future  wife,  successively  in  tail  general ;  remainder  to  the  use  of  7.  T.  in  fee.  The 
recovery  was  suffered ;  A,  B.  being  demandant,  C.  D,  tenant,  and  IsdiMi  and  /.  C  T. 
vouchees,  who  vouched  the  common  vouchee. 

/.  T.  was  a  trader,  within  tbe  bankmpt  laws,  and  executed  the  conveyances  of  1815  witb 
intent  to  delay  and  defraud  his  creditors :  but  J.  C  T.,  his  son,  was  not  privy  to  that  mtention. 
J.  T.  beenmo  bankrupt ;  and  bis  assignees  filed  a  bill  in  Equity  to  set  aside  tbe  deeds  of  1815, 
and  the  tecovcry  ;  and  a  decree  was  made,  declaring  the  same  void  as  against  the  creditors, 
and  the  assignees  entitled  to  the  lands ;  it  was  also  ordered  that  the  indentures  should  be 
^iven  up  to  the  asMgntes  to  be  cancelled,  which  was  done. 

The  assignees  afterwards  agreed  to  sell  their  interest  in  J.  T.'s  estates  to  J,  C.  T. :  and 
by  indrnturvs  of  Jaf^  18*21,  made  for  the  purpose  of  barring  all  estates  tail,  remainders  &c. 
lit  nnd  expectant  on  the  first  mentioned  moiety,  and  for  limiting  the  same  as  after  mentiooed, 
•/.  f\  7*.  and  the  assignees,  at  the  request  and  for  the  accommodation  of  J.  C.  7*., bargained, 
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By  indenture  dated  the  30th  day  oi  September  1790,    QnaniBtmck. 

and  made  between,  and  executed  by,  Alexander  Colling- ' 

wood  of  Unthank  in  the  county  of  Northumberland^  Esq.,  TAattTON 
and  Isabella  CoUingwood  spinster,  second  daughter  of  the  Liddell. 
said  A.  CoUingtDood  by  Margaret  his  wife,  of  the  first  J^]^'^J^*;1 
part,  John  Tarleton  of  Liverpool  Esq.  of  the  second  part,  fi"p  mentioned 

moiety  to  C 

and   Clayton   Tarleton  of  Liverpool^  Esq.  and   Thomas  />.,  in  order 

tbat  be  might 

CoUingwood  of  Gray**  Inn,  Esq.,  of  the  third  part,  one  be  tenant  to 
undivided  moiety  of  a  manor  and  hereditaments  in  the  covcry,  wbich ' 
county  of  Northumberland^  therein  particularly  described,  to*enuro  " 
a,od  hereinafter  called  "  The  CoUingwood  Estates,"  was  {he^wsi^^ 
conveyed  and  assured  unto  the  said  Clayton  Tarleton  ^Y}^^^^^^ 

and  Thomas  CoUingwood  and   their   heirs,  To  the  use  father,  and, 

from  and  after 

of  the  said  Alexander  Collingwoody  his  heirs  and  assigns.,  his  decease, 

to  the  use  of 

witil  a  marriage  then  intended  between  the  .said  John  j,c.  T. in  fee; 

Twkfon   and   Isabella  CoUingwood  was  duly  had    and  bevoidonnon- 

solemnized;   and,  after  the   solemnization  thereof.  To  JhM»!mwi^"' 

by  /.  c.  T. 
Tbe  recovery  was  suffered  accordingly,  /.  C  T.  being  vouchee.    And  afterwards,  by  inden- 
tures of  March  1 823,  reciting  payment  of  the  said  purchase- money,  the  assignees  bargained 
add  and  released  ^c.  to  J.  C.  T.  the  life  estate  of  J.  T.  la  the  first  mentioned  moiety,  and 
tbe  fee  simple  in  the  other  moiety. 

Afterwards,  J.  T.  and  his  wife  died  ;  and  J,  C.  T.  sold,  and,  in  1 849,  conveyed  by  deed, 
the  fee  simple  of  the  entirety  to  a  purchaser  for  value. 

On  a  case  stated  for  the  opinion  of  this  Court,  whether  the  eldest  son  of  J,  C,  T.  had  any 
md  what  estate  or  interest  in  the  first  mentioned  moiety  :  Held  : 

Tbat  tbe  deed  of  1815  was  made  by  J.  7*.  without  consideration,  and  was  fraudulent  and 
Toid  as  against  creditors  by  stat.  13  Eliz.  c.  5.,  and  tbat  nothing  passed  by  it  to  J.  C,  T, 

That,  J.  C.  T.  being  a  party  to  the  recovery,  its  operation  as  to  him  was  not  preserved  by 
Stat.  13  BUz.  €.  5.  s.  4.  But  that  it  barred  the  estates  of  tbe  younger  brother  of/.  C  7*., 
bis  sister,  and  tbe  original  settlor,  they  being  persons  having  remainder  or  reversion  within 
•ect4. 

Tbat,  if  tbe  release  of  1815  was,  under  these  circumstances,  wholly  vitiated,  tbe  recoverv  of 
1815  operated,  not  to  the  former  uses,  but  as  a  simple  recovery  without  anv  deed  to  lead 
saes :  and  tbat  J.  C  T.  thereupon  became  tenant  in  fee ;  and  that,  even  if  be  had  continued 
tenant  in  tail,  his  estate  became  a  fee  simple  by  the  recovery  and  deeds  of  1821  and  1823, 
and,  consequently,  his  eldest  son  had  now  no  interest. 

That,  whatever  order  might  have  been  made  by  the  Court  of  Chancery  if  J.  C.  T,  had 
interposed  to  prevent  the  deed  of  1815  (to  lead  uses)  from  being  entirely  cancelled,  the 
recovery,  as  tbe  case  now  stood,  enured  to  the  use  of  /  T.  for  life  (which  inteiest  passed  to 
his  assignees),  with  remainder  to  J.  C.  T.  in  fee ;  all  the  uses  declared  by  the  deed  of 
1815  being  void.     And 

That,  even  if,  under  that  deed,  J.  C  T.  bad  become  tenant  for  life  in  remainder  with 
remainder  to  his  first  son  in  tail,  yet  the  conveyance  by  that  deed  was  a  voluntary  conveprance 
within  Stat  27  Eliz,  c.  4.,  and  void  (notwithstanding  the  recovery  in  1821)  as  a^amst  a 
purchaser  for  value ;  and  that,  on  the  conveyance  to  such  a  purchaser  in  1849,  the  interest 
of  J,  C  7.,  having  become  by  the  recovery  of  1815  (for  want  of  a  deed  to  lead  uses)  a 
foe  simple  interest,  was,  b^  the  conveyance  of  1849,  transferred  to  the  purchaser. 
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Vohmexvn,   the  usc  of  the  said  John  Tarletm  and  his  assigns  for  bis 

1851  . 
'__  life  without  impeachment  of  waste,  with  remainder  to 

Tarketon  jijg  yg^  ^f  jhe  said  a  Tarleton  and  T.  CoOingwood  and 
LioDtLL.  iheir  heirs  during  the  life  of  the  said  John  TarktoRy 
upon  trust  to  preserve  the  contingent  uses  and  estates 
thereinafter  limited  from  being  defeated  or  destroyed ; 
with  remainder  to  the  use  of  the  said  Isabella  ColUng^ 
wood  and  her  assigns  for  her  life ;  with  remainder  to  the 
use  of  the  said  C  Tarleton  and  T.  CoOrngtoood  and 
their  heirs  during  the  life  of  the  said  Isabella  CoUmgwaod 
(as  before,  to  preserve  contingent  uses  &c.);  with  re- 
mainder to  the  use  of  the  first  and  other  sons  of  the  said 
John  Tarleton  by  the  said  Isabella  his  then  intended 
wife  successively  in  tail  male ;  with  remainder  to  the  use 
of  the  daughters  of  the  said  John  Tarleton  by  the  said 
Isabella  his  wife  as  tenants  in  common  in  tail  general 
with  cross  remainders  between  them ;  with  remainder  to 
the  use  of  the  said  Alexander  ColUngtoood^  his  heirs  and 
assigns  for  ever. 

The  marriage  between  the  said  John  Tarleton  and 
Isabella  Collingtcood  was  duly  had  and  solemnized ;  and 
there  was  issue  of  the  said  marriage,  John  CtAtingtoood 
Tarleton  the  eldest  son,  and  other  children.  The  said  John 
Collingwood  Tarleton  attained  the  age  of  twenty  one 
years  before  the  18th  day  of  March  1815. 

At  the  time  of  the  execution  of  the  indentures  of  the 
17th  and  18ih  days  of  MzrcA  1815  hereinafter  stated, 
the  said  John  Tarleton  was  seized  to  him  and  his  heirs 
for  an  estate  of  inheritance  in  fee  simple  of  and  in  the 
other  moiety  of  the  said  Collingwood  estates,  and  also  of  and 
in  the  entirety  of  certain  estates  called  the  Ingram  estates. 

By  indenture  of  bargain  and  sale,  dated  the  18th  day 
of  March,   1815,  duly  enrolled  &c.  (in  the   Common 
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Pleas,  as  of  Easter  term  55  G.  3.),  made  between  the  QtM«i'«  BtndL 
said  John  Tarleton  and  Isabella  his  wife  of  the  first  part,  ^^^^' 
the  said  John  ColUngwood  Tarleton  of  the  second  part, 
fVUUam  Ainge  of  the  third  part,  and  Robert  Blahe  of  the 
fourth  part,  the  said  John  Tarleton  and  Isabella  his  wife 
and  the  said  John  ColUngwood  Tarleton  did  grant,  bar- 
gain, sell,  ratify  and  confirm  unto  the  said  William  Ainge 
and  his  heirs  the  said  undivided  moiety  comprised  in 
the  said  indenture  of  settlement  of  the  30th  day  of 
September  1790  of  and  in  the  said  ColUngwood  estates, 
To  hold  the  same  unto  and  to  the  use  of  the  said  W. 
Amge,  his  heirs  and  assigns  for  ever,  to  the  intent  &c. 
(that  Ainge  might  become  tenant  of  the  freehold  of  the 
siud  moiety  for  the  purpose  of  suffering  a  recovery  &c. ; 
Robert  Blahe  to  be  demandant,  WtlUam  Ainge  tenant, 
and  Isabella  Tarleton  and  J.  C.  Tarleton  vouchees); 
which  recovery  when  suffered  it  was  thereby  declared 
&c  (declaration  that  it  should  enure  to  such  uses,  upon 
such  trusts,  intents  and  purposes,  and  with,  and  sub- 
ject to  such  powers,  provisoes,  &c.  as  were  or  should  be 
expressed  by  the  indenture  of  18th  March  1815,  next 
stated). 

By  indentures  of  lease  and  release  dated  respectively 
the  17th  and  18th  days  of  March  1815,  the  release  being 
made  between  the  said  John  Tarleton  and  Isabella  his 
wife  and  the  said  John  ColUngwood  Tarleton  of  the  first 
part,  the  said  John  Tarleton  of  the  second  part,  William 
Richard  Cosway  and  Edward  Thurlow  of  the  third  part, 
and  Edward  Houghton  and  William  Ainge  of  the  fourth 
part,  after  reciting  the  said  indenture  of  bargain  and 
sale  of  even  date  with  the  now  stating  indenture,  and 
reciting  that  the  said  John  Tarleton^  Isabella  his  wife, 
and  John   ColUngwood  Tarleton^  were  severally  desirous 
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of  declaring  the  uses  of  the  said  undivided  moiety  in- 
tended to  be  comprised  in  and  conveyed  by  the  aforesaid 
indenture  of  bargain  and  sale  and  the  said  common 
recovery  to  be  suffered  in  pursuance  thereof  as  afore- 
saidy  and  that  the  said  John  Tarleton  was  desirous  of 
conveying,  settling  and  assiuing  the  said  hereditaments 
of  or  to  which  he  was  seized  or  entitled  for  an  estate  of 
inheritance  in  fee  simple  to  the  uses  and  upon  the  trusts 
thereinafter  expressed  and  declared  of  and  concerning 
the  same  premises  respectively,  It  was  witnessed  that, 
for  effectuating  such  intent  and  purpose  as  aforeeaidy 
and  for  divers  other  good  and  valuable  causes  and  con- 
siderations, and  for  the  nominal  consideration  thereia 
mentioned,  he  the  said  John  Tarleton  did  grant,  baigain, 
sell,  alien,  release  and  confirm  unto  the  said  W.  R.  CW* 
xoay  and  E.  Thurlow^  and  their  heirs,  all  that  the  said 
undivided  moiety  or  equal  half  part  or  share  of  him  the 
said  John  Tarleton  of  and  in  the  said  CoUxngtoood  estates 
and  hereditaments,  and  also  the  entirety  of  the  said 
Ingram  estates  and  hereditaments.  To  hold  the  same  unto 
the  said  W.  R,  Cosway  and  E.  Thurhw^  their  heirs  and 
assigns,  to  the  uses  aud  upon  the  trusts  thereinafter 
expressed  and  declared  of  and  concerning  the  same : 
and  it  was  further  expressed,  agreed  and  declared,  by 
and  between  the  said  parties  thereto,  that  the  said  un- 
divided moiety  of  the  said  ColUngwood  estates  and  here- 
ditaments comprised  in  and  conveyed  by  the  aforesaid 
indenture  of  bargain  and  sale  of  even  date  therewith 
should  be  and  remain,  and  that  the  same  bargain  and 
sale  and  the  said  recovery  to  be  suffered  as  aforesaid 
should  operate  and  enure,  and  also  that  the  grant  and 
release  thereinbefore  contained  should  severally  operate 
and  enure,  to  the  uses  and  ui)on  the  trusts  thereinafter 
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expressed  and  declared  of  and  concerning  the  same  pre-  Quetn^g  BtmeA. 
miaes  respectively,  viz. :  As  to  the  said  undivided  moiety  ^^^^' 
of  the  said  Coltingtoood  estates  comprised  in  and  intended  Tarlbtom 
to  be  conveyed  by  the  aforesaid  indenture  of  bargain  Liddell. 
and  sale  and  recovery  to  be  suffered  in  pursuance  thereof 
as  aforesaid.  To  the  use  of  the  said  John  ColUngwood 
Tarletan  and  his  heirs  during  the  life  of  the  said  John 
Tarleian  for  the  only  proper  use  and  benefit  of  him  the 
said  JC  C,  Tarleton  and  his  heirs,  with  remainder  to  the 
use  of  the  said  Isabella  Tarleton  and  her  assigns  for  life 
wiUMmt  impeachment  of  waste:  And  as  to  the  said  un- 
divided moiety  of  the  said  ColUngwood  estates  comprised 
in  the  said  indenture  of  bargain  and  sale,  from  and  after 
the  determination,  and  subject  to  the  uses  and  trusts 
tliereinbefore  declared  thereof,  and  also  as  to  the  other 
undivided  moiety  of  the  same  estates  and  as  to  the  en- 
tirety of  the  said  Ingram  estates,  from  and  immediately 
after  the  execution  of  the  now  stating  indenture.  To  the 
use  of  the  said  J.  C.  Tarleton  and  his  assigns  for  his  life 
without  impeachment  of  waste ;  with  remainder  to  the 
use  of  the  said  W.  R.  Cosway  and  E.  Thurlow  and  their 
heirs  during  the  life  of  the  said  J.  C.  Tarleton,  in  trust 
to  preserve  contingent  remainders;  with  remainder  to 
the  use  of  the  first  and  other  sons  of  the  said  «/.  C.  Tar^ 
If  ton  successively  in  tail  male ;  with  remainder  to  the  use 
cf  Edward  Thomas  Tarleton,  the  younger  son  of  the 
said  John  Tarleton,  and  his  assigns,  for  his  life,  without 
impeachment  of  waste ;  with  remainder  (to  trustees,  as 
before,  during  the  life  of  Edward  Thomas  Tarleton,  to 
preserve  contingent  remainders) ;  with  remainder  to  the 
use  of  the  first  and  other  sons  of  the  said  Edward 
Thomas  Tarleton  successively  in  tail  male;  with  re- 
inaiudcr  to  the  use  of  the  first  and  other  sons  thereafter 
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Ko&MM  XV n.  to  be  bom  to  the  said  John  TarleUm  by  the  said  Isabella 
^^^^'  his  then  present  or  any  future  wife  succesavely  in  tail 
Tabletom  male ;  with  remainder  to  the  use  of  Margant  Arme  Tarle- 
LioDELL.  ton^  spinster,  the  only  daughter  of  the  said  John  Tarleion 
and  her  assigns  for  her  life  without  impeachment  of 
waste;  with  remainder  (to  trustees,  as  before,  daring 
the  life  of  Margaret  Arme  TarleUm  to  preserve  oontin* 
gent  remainders) ;  with  remainder  to  the  use  of  the  first 
and  other  sons  of  the  said  Margaret  Anne  Tarlekm 
successively  in  tail  male ;  with  remainder  to  the  use  of 
the  first  and  other  daughters  thereafter  to  be  bom  to 
the  said  John  Tarleton  by  the  said  Isabella  or  any  fiitare 
wife,  successively  in  tail  male;  with  remainder  to  the 
use  of  the  first  and  other  sons  of  the  body  of  the  said 
John  CoUingwood  Tarleton  successively  in  tail  general; 
with  remainder  to  the  use  of  the  first  and  other  sons 
thereafter  to  be  bom  of  the  body  of  the  said  John  Tar^ 
leton  by  his  said  present  or  any  future  taken  wife, 
successively  in  tail  general ;  with  remainder  to  the  use 
of  the  first  and  other  sons  of  the  body  of  the  said 
Margaret  Anne  Tarleton  successively  in  tail  general ; 
with  remainder  to  the  use  of  the  first  and  other  daugh- 
ters to  be  bom  of  the  body  of  the  said  John  Tarleton  by 
his  then  or  any  after  taken  wife,  successively  in  tail 
general;  wiih  remainder  to  the  use  of  the  said  John 
Tarleton,  his  heirs  and  assigns  for  ever. 

A  recovery  was  suffered  of  the  said  moiety  of  the 
said  CoUingwood  estates  comprised  in  the  said  settle- 
ment of  the  30th  day  of  September ^  1790  {JStuter  term 
55  G.  3.);  and  therein  the  said  R.  Blake  was  de- 
mandant, the  said  W,  Ainge  tenant,  and  the  said 
Isabella  Tarleton  and  J,  C.  Tarleton  were  vouchees, 
who  vouched  over  the  common  vouchee. 
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The  said  John  Tarleton  was,  in  and  previously  to  the  QueaCt  Bemek. 
month  of  March  1815,  and  at  the  time  of  the  execution        ^^*' 
of  the  said  several  indentures  of  bargain  and  sale  of  the     Taeleton 
ISih  March  1815,  and  indentures  of  lease  and  release      Uddell. 
of  the  17th  and  18th  March  1815,  indebted  to  various 
persons,  and  a  trader  subject  to  the  bankrupt  laws :  and 
the  said  several  indentures  bearing  date  the  17  th  and 
18th  March  1815  were  made  and  executed,  and  the  said 
common  recovery  was  suffered,  with  the  intent  on  the 
partof  the  said  JbAn  Tarleton  thereby  to  delay,  hinder 
and  defraud  the  creditors  of  the  said  John  Tarleton  in 
their  lawful  actions  against  him,  and  in  the  recovery 
of  their  debts  from  him  :  but  the  said  John  CoUingwood 
Tarleton  was  not  party  or  privy  to  such  intent,  but 
believed  and  supposed  that  the  said  deeds  were  in- 
tended for  another  and  a  different  object,  and  not  for 
the  purpose  of  defeating  or  delaying  the  creditors  of 
the  said  John  Tarleton, 

The  case  then  stated  that  a  commission  of  bankrupt, 
under  the  Great  Seal,  dated  2  2d  June  1815,  was  issued 
against  John  Tarleton,  directed  &c.,  and  that,  under 
such  commission,  John  Tarleton  was  duly  found  and 
declared  a  bankrupt;  and  certain  assignees  were  ap- 
pointed, to  whom  the  commissioners  assigned  (on  July 
11th,  1816)  all  the  lands,  tenements  and  hereditaments 
&c.  whereof  John  Tarleton  at  the  time  he  became 
bankrupt,  or  sinccj  had  any  estate,  right,  title  or 
interest,  habendum  to  the  use  of  the  assignees,  their 
heirs  and  assigns,  subject  to  mortgages,  charges  &c.,  if 
any,  in  trust  &c.  (for  themselves  and  all  other  the  credi- 
tors of  «/•  T  seeking  relief  under  the  commission). 

The  case  then  stated  that  the  assignees  (one  of  those  first 
named  having  died  and  another  being  substituted)  filed 
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their  bill  of  complaint  in  the  High  Court  of  Chancery 
against  the  said  John  ColKngwood  Tarktan  and  the  said 
John  Tarleton  and  Isabella  his  wife,  Edward  JTumas 
Tarkton,  Margaret  Anne  Tarleton  (then  oat  of  the 
jarisdiction  of  the  Court),  fFiUiam  Amye,  Robert 
Blahe,  William  Richard  Cosway  (then  out  of  the 
jurisdiction  of  the  Court),  Edward  ThurhWf  Edward 
Houghton  and  Edward  Falkner,  as  defendants  thereto, 
in  order  to  set  aside  the  said  several  deeds  of  the  17th 
and  18th  days  of  March  1815,  and  the  sud  common 
recovery,  as  void  against  the  creditors  of  the  said  John 
Tarleton.  And,  by  the  decree  made  on  the  hearing 
of  the  said  cause  on  the  2d  day  of  July  1819,  by  the 
then  Master  of  the  Rolls,  it  was,  among  other  thiogs^ 
ordered  that  the  parties  should  proceed  to  a  trial  at 
law  in  His  Majesty's  Court  of  King's  Bench,  at  the 
next  assizes  to  be  holden  in  and  for  the  county  palatine 
of  Lancaster^  on  one  or  more  issue  or  issues  to  try 
the  validity  of  the  said  indenture  of  bargain  and  sale 
bearing  date  the  18th  day  oi  March  1815,  and  the  said 
recovery  suffered  in  pursuance  thereof,  and  also  of  the 
said  indentures  of  lease  and  release  dated  respectively 
the  17  th  and  18th  days  of  the  said  month  of  MarA 
1815:  in  which  said  issue  or  issues  the  said  Jamee 
Barnes^  John  Hornby  and  Benjamin  Rolfe  {J.  TarletmC% 
assignees)  were  to  be  plaintiffs,  and  the  said  J.  C. 
Tarleton,  fV.  Ainge,  R.  Blakey  E.  Thurlow,  E.  Houghton 
and  E.  Falhner  were  to  be  defendants. 

In  pursuance  of  the  said  decree,  the  said  parties 
proceeded  to  a  trial  of  the  said  issue  at  the  Summer 
assizes  for  the  County  Palatine  of  Lancaster  in  the 
year  1819;  when  the  jury  irapannelled  to  try  snch 
issue  found  that  the  said  several  deeds,  conveyances 
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and  recovery  were,  and  each  of  them  was,  void  and  Qtuen'i  Bmwh. 

1  fi'tl 

fraudulent  in  the  law  as  against  the  creditors  of  the  ^ 


said  John  Tarletoru  Tableton 

The  said  cause  came  on  to  be  heard  again  before  Liddbll. 
the  Master  of  the  Rolls  on  the  16th  day  of  December 
1819;  when  it  was  decreed  that  the  said  indenture 
of  bargain  and  sale  dated  the  18th  day  of  March  1815, 
and  the  recovery  suffered  in  pursuance  thereof,  and 
also  the  said  indentures  of  lease  and  release  dated  res- 
pectively the  I7th  and  18th  days  of  March  1815,  were 
firaodolent  and  void  as  against  the  creditors  of  the  said 
John  Tarleton  the  bankrupt,  and  the  plaintifis  in  the 
said  cause  as  the  assignees  of  his  estate  and  effects, 
and  that  the  said  plaintifis  were  entitled  to  have  pos- 
aession  of  the  premises  comprised  in  the  said  several 
indentures  delivered  up  to  them.  A  further  order  was 
made  in  the  said  cause  on  the  12th  day  of  March  1821, 
whereby  it  was  ordered  that  the  said  several  indentures 
should  be  delivered  up  to  the  said  assignees  to  be 
cancelled.  The  said  several  indentures  were,  in  pur- 
suance of  the  said  order,  delivered  up  to  the  said 
assignees,  and  were  cancelled. 

The  said  assignees  of  the  said  John  Tarleton  sub- 
sequently, with  the  consent  of  the  Lord  Chancellor 
sitting  in  bankruptcy,  agreed  to  sell  their  interest  in  the  ' 
said  CoUinfftoood  estates  to  the  said  John  CoUinffwood 
Tarleton  for  the  sum  of  30,000/.,  which  was  paid  to 
them  by  the  said  J,  C.  Tarleton. 

By  indentures  of  lease  and  release  dated  the  5th 
and  6th  days  of  July  1821,  the  release  being  made 
between  the  said  J.  Hornby,  &c.  (the  assignees),  of 
the  first  part,  the  said  J.  C.  Tarleton  of  the  second 
part,   the   said   William  Ainge  of  the  third  part,   and 
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FohmeXFii,   Edgar  Taylor  of  the  fourth   part:    It  was  witnened 

^1^;^ that,  for  barring  and  destroying  all  estates  tail  and  all 

Tableton  remainders  and  reversions  thereupon  expectant  or  de* 
LiDDELL.  pending  of  and  in  the  moiety  or  half  part  or  share 
thereby  released  of  and  in  the  hereditaments  there- 
inafter described,  and  for  limiting  and  settling  the 
said  moiety  or  half  part  or  share  in  the  manner 
thereinafter  mentioned,  and  for  the  nominal  consi- 
deration therein  mentioned,  they  the  sud  &c.  (the 
assignees)  at  the  request  and  by  the  direction  and  for 
the  accommodation  of  the  said  John  Collmgwood 
TarUton,  testified  by  his  being  a  party  to  and  executing 
the  now  stating  indenture,  did,  and  each  of  them  did, 
bargain,  sell,  alien,  release  and  conBrm,  and  the  said 
J.  C.  Tarleton  did  grant,  bargain,  sell,  alien,  release 
and  confirm,  unto  the  said  WilUam  Ainge  and  to  • 
his  heirs  and  assigns,  during  the  life  of  the  said  Mm 
Tarletouy  the  said  moiety  of  the  said  CoUmgwood  estates 
comprised  in  the  said  indenture  of  settlement  of  the 
30th  day  of  September  1790;  To  hold  the  same  unto 
the  said  William  Ainge  and  his  heirs  during  the  life 
of  the  said  John  Tarleton  to  the  use  of  the  said  fF.  Ainge 
and  his  heirs  and  assigns  during  the  life  of  the  said 
John  Tarleton,  to  the  intent  that  the  said  fF*  Ainge 
might  become  perfect  tenant  of  the  freehold  of  the 
said  undivided  moiety  or  half  part  or  share  of  and  in 
the  said  hereditaments,  against  whom  one  or  more  good 
and  common  recovery  or  common  recoveries  might  be 
had  and  suffered  thereof  in  such  manner  as  thereinafter 
mentioned:  and  it  was  thereby  declared  that  the  said 
common  recovery  and  all  other  common  recoveries,  fine 
and  fines,  should  be  and  enure  to  the  use  of  the  said 
J.   Hornby,  &c.   (the    assignees),   their  heirs  and   as- 
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mgoB,  during  the  natural  life  of  the  said  John  Tarktan  QmeenU  Bench. 
the  fiither,  and,  fix)m  and  after  the  decease  of  the  said  J.       ^^^*' 
Tarleton  the  father,  to  the  use  of  the  said  J.  C.  Tarktan     Taeletok 
thki  heirs  and  assigns  for  ever  and  to  and  for  no  other      Liddbll. 
nse^  intent  or  purpose  whatsoever ;  and  it  was  thereby 
declared  &a  (declaration  that,  if  J.  C,  Tarleton^  his 
heirs,  executors  &c.  should  not  pay  the  assignees,  or 
their  assigns,  the  sum  of  30,000iL  on  or  before  6th  of 
January  then  next,  the  release  or  other  assurance  by 
thoee  presents  made  by  the  assignees  should  determine 
and  be  yoid^  and  it  should  be  lawful  for  them  tQ  enter 
«pon  and  hold  the  said  undivided  moiety  thereby  re- 
leased, in  their  former  estate.). 

In  pursuance  of  the  said  indenture,  a  recovery  was 
sufiered  (TVmtify  term  2  O.  4.),  wherein  the  said  Edgar 
Tayhr  was  demandant,  the  said  William  Ainge  tenant, 
and  the  said  John  Coltingwood  Tarleton  vouchee,  who 
vouched  over  the  common  vouchee,  of  the  said  moiety  of 
the  said  CoUmgwood  estates  and  hereditaments. 

By  indentures  of  lease  and  release  dated  respectively 
the  6th  and  7th  days  of  March  1823,  the  release  being 
made  between  the  said  J.  Bamesy  &a  (the  isussignees), 
of  the  first  part,  Ambrose  Lace  of  the  second  part, 
and  the  said  John  Coltingwood  Tarleton  of  the  third 
part,  reciting  that  the  said  J.  Barnes^  &c.  (with  the  con- 
sent and  approbation  of  the  creditors  of  the  said  John 
Tarleton  duly  convened  for  that  purpose)  contracted 
and  agreed  with  the  said  J.  C.  Tarleton  for  the  ab- 
solute sale  to  him  the  said  J.  C.  Tarleton^  at  the  clear 
price  and  sum  of  30,000/.,  of  the  said  life  estate  of 
the  said  John  Tarleton  in  one  moiety,  and  the  fee  simple 
in  possession  of  the  other  moiety,  of  the  said  CoUingwood 
estates,  and  all  other  the  estate*  right,  title  or  interest 

VOL.  xvn.  N.  s.  2d 
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ruumi  XFIL  of  him  the  said  John  Tarkton  in  or  to  the  same :    It 

'__  was  witnessed  that,   in  pursuance  of  the  swd  agree- 

Tableton  j„ejj^  anj  jjj  consideration  of  30,000i,  paid  by  the 
L1DDK1.L.  said  J.  C.  Tarletan  to  the  said  J.  Barnes,  &c  (the 
assignees),  they  the  said  J,  Barnes,  &c.  did,  and  each 
of  them  did,  bargain,  sell,  alien,  release  and  con- 
firm unto  the  said  J.  C.  Tarkton  and  to  his  heiis 
and  assigns,  for  and  during  the  natural  life  of  the  said 
John  Tarleton,  all  that  undivided  moiety  in  and  by  the 
said  indenture  of  settlement  of  the  30th  day  of  September 
1790  granted  and  conveyed  of  and  in  the  said  Calling- 
wood  estates,  to  hold  the  same  unto  and  to  the  use  of  the 
said  J.  C.  Tarkton,  his  heirs  and  assigns,  for  and  during 
the  life  of  the  said  John  Tarkton:  and  it  was  further 
witnessed  that,  in  further  pursuance  of  the  siud  agree- 
ment, and  for  the  considerations  aforesaid,  the  said 
J.  Barnes,  &c.  (the  assignees)  did  bargain,  sell,  alien, 
release  and  confirm  unto  the  said  J,  C.  Tarkton  and 
to  his  heirs  and  assigns,  all  that  the  other  undivided 
moiety  of  the  same  estates,  to  hold  the  same  unto 
the  said  J.  C,  Tarkton  and  his  heirs  to  the  use  of 
the  said  J.  C,  Tarkton  his  heirs  and  assigns  absolutely 
and  for  ever. 

The  said  John  Tarkton  and  Isabella  his  wife  died 
before  the  year  1843. 

The  said  John  ColKngwood  Tarkton  has  lately  sold 
the  fee  simple  and  inheritance  of  the  entirety  of  the  said 
Collingwood  estates  to  the  said  defendant  Henry  Thomas 
Liddell  for  a  large  sum  of  money,  which  has  been  paid 
to  him  by  the  said  Henry  Thomas  Liddell:  and,  by 
indentures  duly  executed,  and  dated  the  1st  day  of 
April  1849,  and  made  between  the  said  J.  C.  Tarleton  of 
the  one  part  and  the  said  H  T,  Liddell  of  the  other  part. 
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the  said  J.  C  TarhUm^  in  consideration  of  such  sum  of  qwtetCt  Bench. 
money,  has  conveyed  and  assured  the  entirety  of  the        ^^^^* 
said  ColUngtoood  estates  unto  and  to  the  use  of  the  said     Tarlbton 
H.  71  UddeU^  his  heirs  and  assigns  for  ever.  Lidobll. 

All  the  property  of  the  said  John  Tarletan  has  been 
got  in  and  disposed  of  under  his  bankruptcy:  and  the 
proceeds  thereof  have  been  applied  in  payment  of  his 
debts  proved  under  the  said  bankruptcy,  and  have  been 
insuflBcient  for  the  payment  of  such  debts  in  full 

The  plaintiff  Banastre  Tarkton  is  the  eldest  son  of 
the  said  John  CoMngwood  TarUtoju 

Either  of  the  parties  is  at  liberty  to  refer  to  any  of 
the  deeds  or  documents  stated  in  this  case^  which  are  to 
be  oonadered  as  though  they  had  been  set  forth  at  full 
length. 

Tlie  question  for  the  opinion  of  the  Court  is.  Whether 
the  plaintiff  BanaUrt  Tarkton  has  any  and  what  estate 
or  interest  in  the  moiety  of  the  said  ColUngtoood  estates 
comprised  in  the  said  indenture  of  settlement  of  the 
dOth  day  of  September  1790. 

The  case  was  argued  in  last  term  (a). 

Peaeoeh^  for  the  plaintiff.  First  The  conveyance  by 
John  Tarkton  of  17th  and  18th  Marcky  1815,  was  not 
void  as  against  creditors  within  stat  13  Eliz,  c.  5.  J.  C 
Tarkton,  the  son,  gave  up  his  estate  tail  in  the  settled 
moiety  of  the  Collingwood  estates,  and  acquired,  in  re- 
turn, his  father's  life  estate  in  that  moiety,  together  with 
a  life  estate  to  himself  in  all  the  estates.  The  transaction 
was  a  purchase  by  the  father  of  part  of  his  son's  estate 
under  the  settlement  for  a  consideration ;  the  adequacy 

(a)  April  2M.    Before  Lord  CampbdL  C.  J.,  Pattuont  Wightman  and 
2  D  2 
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romme  XVII.  of  the  coDsideratioa  caonot  be  meftsined ;   it  was  not 

1B51 
'___  merely  colourable,  and  is  snfficient  as  against  creditors  ; 

Taeletoii    jj^  ^^^^  Hamertm  v.  MitiaH(a),  The  son  was  not  cogni- 
LiDosLL.     2ant  of  his  father's  debts  when  he  executed  the  deeda. 
[Lord  Campbell  C.  J.     Were  not  these  matters  decided 
by  the  equity  suit  and  action  at  law  7]     J.  C.  Tarktan 
was  no  party  to  those.     If  the  conveyance  here   had 
been  a  bill  of  sale  of  goods,  it  would  hare  been  valid,  as 
having  consideration  to  support  it,  though  there  was  an 
intention  to  defeat  creditors ;   JSMird  v.  AnderMom  (b), 
Pichstack  V.  Lyster  (c),  Wood  ▼.  Dixie  (rf).      No  distinc* 
tion  can  be  drawn,  on  thb  point,  between  real  estate 
and  cbatteb :  and  goods  transferred  by  bill  of  sale  could 
not  be  recovered  back  merely  because  the  vendor  had 
sold  them  knowing  that  he  should  become  bankmpt, 
and  had  spent  the  money.    [Lord  Campbell  C.  J.    How- 
ever small  the  consideration  for  the  sale  ?]     Unless  it 
were  so  small  as  to  prove  collusion  with  the  purdiaser, 
that  would  make  no  difference.     Here,  collusion  on  the 
part  of  J.  C  Tarleton  is  negatived.     It  is  true  that  the 
creditors  gain  no  benefit:  but  that  would  equally  have 
been  the  case  if  the  consideration  had  been  marriage. 
[Lord  Campbell  C.  J.     They  not  only  gain  nothinj^  but 
they  lose  the  Ingram  estates  and  the  unsettled  half  of 
the  Collingwood  estates.     And  the  &ther,  John  Tarleton, 
obtains  no  real  quid  pro  quo.]     He  gets  a  resettlement 
of  his  estate.     [Lord  Campbell  C.  J.     Only  a  change  in 
his  own  marriage  settlement,  leaving  the  uses  not  es- 
sentially altered.]     Even  the  surrender  by  J.  C.  Tarleton 
of  his  own  estate  tail  is  a  consideration  as  against  credi* 
tors.     [Lord  Campbell  C.  J.     He  probably  thought  he 

(a)  3  WiU,  356.  (6)  5  T.  A.  23& 

(*^  3  M.  i  S.  371.  (rf)  7  Q.  B.  892. 
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was  bettering  his  own  position.     Patteson  J.     If  this  q««<m'<  BncK 
conveyance  was  void  against  creditors^  it  is  void  against  * 

the  purchasers  from  J.  C.  TarUtan.  You  are  seeking  Tabletok 
to  upset  all  the  proceedings  which  have  taken  place  in  Lidobll. 
the  twenty  one  years  since  the  decree  in  Chancery, 
Lord  Campbell  C.  J.  Did  the  Vice  Chancellor,  in  send- 
ing this  case,  intend  us  to  consider  whether  the  decree 
in  Chancery  was  void  ?  Unless  he  wished  it,  I  think 
we  ought  not.  TV.  T.  S.  JDaniel,  with  Peacock^  stated 
that  the  objection,  before  the  Vice  Chancellor,  was  to 
the  plaintiff's  title  generally,  and  that  the  case  was  not 
stated  with  a  view  to  any  one  question  in  particular, 
though  the  principal  dispute  was,  supposing  the  convey- 
ance to  have  been  void  as  against  creditors,  what  the 
consequence  would  be.  J.  V.  PHar,  with  Cromptan, 
contra,  said  that  the  case  had  not  been  fully  argued 
when  referred  to  this  Court  by  the  Vice  Chancellor.] 
The  plaintiff  is  entitled  to  contend  that  the  view  on 
which  the  decree  of  1819  was  grounded  is  incorrect. 
[PdtUson  J.  Your  argument  suggests  a  very  easy  mode 
of  defrauding  creditors,  by  conveying  a  man^s  life  estate 
to  his  son,  the  son  being  ignorant  of  the  design.  Lord 
Campbell  C.  J.  And  the  conveyance  being  made  on 
any  consideration,  however  slight] 

Secondly,  assuming  the  father's  deed  to  have  been 
ine£Rsctual  as  against  his  creditors,  the  recovery  operated, 
as  against  them,  to  all  the  uses  except  those  which 
affected  the  estate  of  the  father :  that  is  to  say,  his  life 
estate  would  be  subject  to  the  claim  of  his  creditors, 
but  the  recovery  would  take  effect  to  the  uses  declared 
by  J.  C  Tarleton^  and  the  remainders  hmited  by  his 
deed  would  be  valid  under  stat.  13  EUz.  c,  5.  s.  4., 
which   is    introduced    expressly  to  protect    recoveries. 
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Volume  XV IL  Otherwise,  if  a  recovery  were  suffered  under  circum- 
stances  like  the  present,  the  son  wishing  to  cut  off  the 
Taaleton  estate  tail,  and  joining  in  the  recovery  for  that  purpose, 
LiDjiLLL.  the  creditors  might  prevent  the  son  icom  taking  the  fee. 
The  recovery  here  was  valid  in  law:  the  conveyance 
is  void  by  the  statute,  as  against  the  creditors  only.  An 
elegit  sued  out  by  them  could  have  operated  only  on  John 
Tarleton^s  estate :  it  could  not  have  affected  the  estate 
tail  limited  to  the  son.  Not  could  the  cancellation  of  the 
deed  devest  that  estate.  The  decision  in  the  equity  suit, 
to  which  the  now  plaintiff  was  no  party,  cannot  bind  him 
here;  Nathans  v.  Giles  {a).  But,suppo«ng  the  recovery 
void,  still  the  grandson,  the  now  plaintiff,  has  the  estate 
tail  His  father,  J.  C  TarUton^  was  tenant  in  tail,  and 
might,  by  his  deed  of  1815,  convey  a  base  fee,  sobject 
to  be  devested  by  entry  of  the  issue  in  tail ;  Machett  ▼. 
Clarke  (&),  Doe  dem.  Daniel  v.  Woodroffe  (c).  And, 
here,  the  issue  in  tail  does  not  enter,  but  is  the  very 
person  who  takes  the  estate  tail  through  J.  C  Tarletam 
under  this  conveyance.  \^Patteson  J.  If  there  has 
been  no  valid  recovery,  he  will  be  in  by  remitter, 
and  not  under  his  father's  deed.]  The  remitter,  at 
any  rate,  does  not  take  effect  during  J.  C  TarleUnCs 
life.  And,  whether  the  plaintiff  be  remitted,  or  in 
of  a  new  estate,  he  is,  at  all  events,  in  by  a  legal  title. 

Thirdly,  the  question  is,  whether  the  settlement  of 
1815  is  void  as  against  a  subsequent  purchaser  from 
t/.  C.  Tarleton^  by  stat.  27  Eliz,  c,  4.     A  conveyance,  to 


(a)  5  TautU.  658.  (6)  2  Ld.  Ray.  778. 

(e)  2  Ho.  Lords  Ca.  811,  affirming  the  judgment  of  the  Exchequer 
Chamber  in  Woodroffe  v.  Doe  dem.  DanieU,  15  Af.  4-  IF.  769,  which  ravened 
(in  part  only)  the  judgment  of  the  Court  of  Exchequer  in  Doe  dtm,  DaniM 
V.  Woodroffe,  10  itf.  ^  W.  608. 
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be  void  under  that  Act,  must  be  purely  and  entirely   Q^teen^s  Bench. 
voluntary,  and  muqf  have  that  character  at  the  time        ^^^^' 
when  it  is  executed.     If  there  was  any  consideration,     Tabliton 
it  is  not  voluntary  within   the    statute:    and   this    is       Liddill. 
consistent  with  the  law  laid  down  in  Doe  dem.  Otley 
▼.  Manning  {a).     Now,  in  the  present  case,  when  the 
conveyance  of  1815  was  executed,   there  was  clearly 
some  consideration  to  the  son,  J.  C  Tarletony  who  is 
expressly  found  to  have  been  unacquainted  with  the 
fraud.     There  would  have  been  no  question  as  to  this 
if  John  Tarkton  had  not  had  creditors.     It  would  be 
very  dangerous  to  hold,  upon  strict  views  as  to  con- 
sideration, that  a  re-settlement  of  estates  between  father 
and  son  was  void  against  subsequent  purchasers  from 
the  son.     Almost  every  re-settlement  of  this  kind  might 
be  found  voluntary,  if  the  question  were  raised.     Assu- 
ming that  there  was  consideration  at  the  time  of  the 
conveyance,  it  is  not  vitiated  by  a  failure  of  the  con- 
sideration afterwards;  as  by  eviction.     And,  supposing 
that  the   recovery  was  originally  good,  J.  C  Tarleton 
could  not  defeat  it  by  his  own  subsequent  sale.     He 
himself  could  not  have  disturbed  the  re-settlement :  can 
he  place  a  purchaser  in  a  better  situation  than  his  own  ? 
[Erie  J.    The  question  is,  whether  John  Tarleton  received 
a  good  bond  fide  consideration  for  the  conveyance  made 
to  J.   C.  Tarleton  in    1815;    it  being  found  that  that 
conveyance  was  voluntarily  made,  for   the  purpose  of 
defeating  creditors.] 

Crompton,  contra,  was  stopped  by  the  Court  as  to  the 
first  point.  As  to  the  second :  Supposing  Liddelly  the 
subsequent  purchaser,  to  be  out  of  the   question,  no 

(<i)  9  East,  59. 
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rahmu  XV 11.  estate  could  pass  to  the  plaintiff  onder  the  convejaaoe 
of  1815,  which  has  been  expressly  foond  by  verdict  to 
Taelbton  be  fraudulent  on  the  part  oiJohn  Tarletan,  and  declared 
Lij>D£i.L.  void  on  that  ground  by  a  decree,  which  was  followed  ap 
by  an  order  for  cancelling  the  indentures.  Had  any 
estate  passed  by  the  deeds,  the  Master  of  the  Rolb 
would  have  directed  a  re-conveyance,  not  a  cancellaticm. 
But,  supposing  that  some  estate  (as  a  base  fee)  passed  at 
the  time  of  conveyance,  yet,  the  conveyance  being 
without  consideration  and  so  fraudulent  within  stat, 
13  JSHz.  c.  5.»  it  becomes  void  when  the  creditors  come 
in  to  impeach  it,  and  is  so  for  all  purposes,  and  as  to 
all  persons ;  the  law  then  considers  that  there  was  not 
a  good  estate  at  any  time,  even  before  the  ereditors 
interfered.  The  same  principle  was  recognised  in  the 
case  of  sale  of  a  chattel,  when  the  sale  was  avoided 
by  reason  of  fraud,  in  Murray  v.  Mann  (a).  [JErk  J. 
mentioned  sect.  4  of  stat  13  EUz.  e.  5.]  That 
is  designed  to  protect  tenants  in  tail  who  have  ao 
interest  in  the  entail  being  cut  off;  not  to  qualify  the 
operation  of  the  Act  as  to  persons  under  mercantile 
liabilities.  This  Court  has  held,  where  a  lease  was 
expressly  surrendered  in  consideration  of  having  a  new 
lease,  and  the  new  lease  proved  to  be  a  bad  executionrof 
a  power,  that  the  surrender  was  inoperative;  and  this 
although  the  new  lease  was  not  absolutely  void  but  void- 
able only ;  Doe  dem.  Earl  of  Egremoni  v.  Cowrtenay  (i). 
And,  as  to  the  supposition  of  a  base  fee  passing,  it 
is  said  in  Roe  dem.  Earl  of  Berkeley  v.  Archbishop  of 
York  (c)  (referred  to  in  the  last  cited  case) :  "  There 
is  no  case  or  authority  which  says,  that  if  a  conveyance 

(a)  2  Eseh.  638.  541.  (b)  11  Q.  B.  702. 

(c)  6  Eaii,  86. 106. 
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eannot  operate  *^  in  the  way  intended '  to  pass  the  estate  Queai*t  Bench. 
intended,  that  it  shall  operate  in  another  way  to  pass  an        ^^^^' 
estate,  which  was  not  intended,  and  not  within  the  con-     Tableton 

V. 

templation  of  the  parties.      *  And  though  the  manner  of     Lidoell. 

passing  an  estate  is  not  to  be  regarded;'  yet,  'the  intent 

is  to  be  r^arded,  what  estate  is  to  pass,  and  to  whom  ?'• 

And  so  it  is  laid  down   by  Lord  C.  J.  fFiUes  in  his 

Report,  687  {ay      Onions  v.  Tyrer  (i),  as  to  the  effect 

of  a  will  intended  to  revoke  a  prior  will  and  substitute 

new  provisions,  but  imperfectly   executed,  bears  some 

analogy  to  this  case.     It  being,  then,  impossible,  in  the 

present  case,  that  the  uses  could  take  effect  as  intended, 

the  conveyance  effects  nothing.      At  most,   assuming 

that  something  past,  the  uses  would  result  back. 

As  to  the  third  point :  Dae  dem.  Otiey  v.  Manning  (c) 
folly  recognizes  the  doctrine,  laid  down  in  Lard  Tawns' 
hold  V.  Windham  (d),  that,  under  stat.  27  Eliz.  c.  4., 
every  voluntary  conveyance  is  void,  where  there  is  a 
subsequent  conveyance  for  value,  even  though  there  be 
**  no  fraud  in  that  voluntary  conveyance,  nor  the  person 
making  it  at  all  indebted."  It  makes  no  difference 
that  the  purchaser  knew  of  the  fraudulent  conveyance; 
GaocKs  Case  (e).  In  Rae  dem.  Hamertan  v.  Mittan  (ff) 
there  was  abundant  consideration.  The  present  case 
does  not  at  all  resemble  those  of  conveyances  by  way  of 
marriage  settlement:  but,  even  in  those,  the  convey- 
ance has  not  been  held  good  as  against  subsequent 
purchasers,  where  it  did  not  carry  out  the  bargain  upon 
which  the  settlement  was  based,  but  did  something 
which  the  conveying  party  was  not  bound  to  do ;  Dae 

(a)  Roe  dem.  Wilkin  son  v.    Tranmarr,  IfilirH,  (i02. 

(b)  I  P.  Wma.  343.  (c)  9  Eant,  59. 
{d)  2  Fee.  Sen,  1.  10.                                           (e)  6  Rep.  60  u. 

(g)  2  WOi.  35(j. 
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WwhmmXrjL    iem.  Barme$  v.  Bawe  (a);  Okoo^  be  prolMblj  acted  in 

1 the  belief  that  he  was  fulfilUog  an  oMigatioo.     And,  in 

Y,  a  marriage  settlement,  a  remainder    to    the  settlor's 

^'"'^'^^  brother  has  been  held  Toid  under  the  statute,  as  against 
a  purchaser;  Joknum^.  Legard  {b);  though  a  limitaticm 
in  such  a  settlement  to  the  issoe  whidi  the  settlor 
might  have  by  a  future  marriage  had  been  held  valid  in 
ClaytomY.  Earl  of  Wilton  (e),  A  limitation  in  a  marriage 
settlement  of  an  estate,  the  proper^  of  the  wife,  to  her 
brothers  and  sisters,  was  held  void  under  the  taitute,  in 
CottereU  v.  Homer  (dy  The  distinctions  are  nice ;  but  the 
principle  is  that  the  settlement,  to  prevail  against  the 
statute,  must  be  grounded  upon  some  consideration  be- 
neficial to  the  settlor,  and  not  merely  on  the  denre  of 
benefiting  or  assisting  the  person  in  whose  fiivour  the 
provision  is  made.  The  concurrence  of  such  perscm 
(being  a  necessary  party)  in  the  settlement  is  bot  suffi- 
cient, unless  such  concurrence  was  made  matter  of 
bargain  with  the  settlor;  Doe  dem.  BaverUock  v. 
Rolfe  {e\  where  Goodright  dem.  Humphreys  v.  Motes  (jj) 
and  other  cases  are  cited.  To  create  a  valuable  consi- 
deration, the  party  joining  must  relinquish  something^ 
and  not  virtually  take  back  all  he  gave ;  Russel  v. 
Hammond  (h);  which,  with  Groodright  dem.  Humphreys 
V.  MoscH  (g),  is  commented  upon  in  Roberts  on  JFraudu* 
lent  Conveyances,  pp.  271 — 274. 

Peacockj  in  reply.  No  decision  has  laid  it  down  that,  in 
a  case  of  mutual  conveyances,  a  defect  in  the  title  on 
one  side,  by  which  the  title  is  subsequently  prejudiced, 

(o)  4  AVip  Ca.  737.  (6)  6  Af.  §•  5.60. 

(c)  6  M  ^^  S,  (>7,  note.  {d)  13  Ami.  506. 

(O  «  A,  ^  E.  660.  67*2.  (g)  2  W,  BL 1019. 

(A>  1  Atk.  13.  16. 
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annuls  the   conveyance    on    the   other.     The  case  is  Queen't  Bemeh. 


1851. 


different  from  that  of  exchanges.  The  decision  in  Doe 
dem.  Earl  of  Egremont  v.  Courtenay  {a)  applies  strictly  Tarleton 
to  the  case  of  lease  and  surrender:  if  nothing  was  Lidobll. 
really  taken  out  of  the  reversion  in  granting  the  sup- 
posed new  lease,  the  old  lease  was  not  merged.  Doe 
denu  Btwerstock  v.  Solfe  (b)  decided  only  that  a  settle- 
ment, otherwise  voluntary,  was  not  made  valid  by  the 
concurrence  of  certain  parties.  Goodright  denu  Humr 
phreyM  v.  Moses  (c)  was  simply  a  case  of  no  consi- 
deration, and  not  at  all  similar  to  the  present  The 
Court  will  not  extend  the  doctrine  of  voluntary  con- 
veyance  farther  than  it  was  carried  in  Doe  dem.  Otley  v. 
Manning  {dy  If  the  present  transaction  is  invalidated, 
it  18  so  simply  by  the  statutory  provision  of  13  EUz, 
c.  5«»  and  not  by  relation  to  any  other  act  done,  as 
in  bankruptcy.  Supposing  the  bankrupt  laws  out  of 
the  question,  John  Tarleton,  if  he  had  not  conveyed, 
would  have  been  entitled  to  the  rents  and  profits  of 
the  estate  till  the  creditors  sued  out  an  elegit;  and  then 
he  could  not  have  been  called  upon  to  refund  what 
he  had  taken.  A  person  lo  whom  he  conveys  is  in 
the  same  situation.  The  transaction  is  not  affected, 
under  the  statute  of  Elizabeth,  by  relation  back  to  any 
other  act,  as  in  bankruptcy.  And,  supposing  that  the 
conveyance  of  1815  were  in  question  as  an  act  of  bank- 
ruptcy, no  such  relation  is  established;  since  nothing 
appears  as  to  the  debt  of  the  petitioning  creditor,  from 
whom  the  other  creditors,  and  the  assignees,  derive  their 
rights  under  the  commission ;   Tope  v.  Hockin  (e). 

Cur.  adv,  vult    . 

(a)   11  Q.  B.  702.  (b)  ^A,^E.  650. 

(c)  2  W,  BL  1019.  (rf)  9  East.  59. 

(0  1  B.^  C.  101. 
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Voiunu XV I L       Lord  Campbell  C.  J.  now  delivered  the  jodgment  of 
^^^^'        the  Court. 
Taeliton         rpijg  question  in  this  case  being,  whether  the  plaintiff, 
LiDDBLL.      Banastre  Tarleton,  an  infant,  had  any  estate  or  interest 
in  certain  estates  comprised  in  an  indenture  of  settle- 
ment of  the  30th  of  September  1790,  of  which  estates  a 
common  recovery  was  suffered  in  Easter  term    1815, 
it  is  material  to  see  who  were  the  parties  living  and 
interested  in  the  estates  at  the  time  of  that  recovery. 

John  Tarleton,  the  grandfather  of  the  plaintiff  (then  a 
trader  within  the  bankrupt  laws),  was  tenant  for  life, 
with  remainder  to  his  wife  Isabella  for  life,  with  re- 
mainder to  his  son  John  CeUingtoood  Tarleton  (the 
father  of  the  now  plaintiff)  in  tail  male,  with  remainder 
to  the  younger  son  of  John  and  Isabella  Tarleton^  viz. 
Edward  Thomas  Tarleton^  in  tail  male,  with  remainder 
to  Margaret  Anne  Tarleton^  the  daughter  of  John  and 
Isabella  Tarleton,  in  tail  general,  with  remainder  to 
Alexander  Collingwood  (the  original  settlor)  in  fee.  John 
Collinffwood  Tarleton  had  attained  twenty  one  years  of 
age  in  1815,  but  was  not  married  till  many  years  after- 
wards. 

An  indenture  of  bargain  and  sale,  dated  18th  March 
1815,  was  executed,  by  which  John  Tarleton,  Isabella 
his  wife,  and  J.  C  Tarleton,  joined  in  making  William 
Ainge  a  tenant  to  the  praecipe  for  the  purpose  of 
suffering  a  common  recovery  in  which  Robert  Blahs 
should  be  demandant,  to  such  uses  as  should  be 
expressed  in  another  indenture  of  the  same  date. 
That  recovery  was  suffered,  in  which  Isabella  Tarleton 
and  J.  C  Tarleton  were  vouchees,  who  vouched  over 
the  conmion  vouchee.  It  is  plain  that  there  were 
proper  parties  to  this  recovery,  and  it  was  in  all  respects 
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regalar.     By  indenture  of  lease  and  release  of  the  17th   Qutm'$  Bench. 
and  18th  March  1815,  John  Tarletan  and  Labella  his        ^^^^' 
wife  and  J.  C.  Tarletan  being  parties  to  the  release,  the     Taeleton 
uses  of  the  recovery  were  declared  to  be  to  J.  C.  Tar-      Liddklu 
leUm  and  his  heirs  during  the  life  of  John  Tarletan  for 
his  own  proper  benefit,   with    remainder   to  Isabella 
Tarletan  for  life,  with  remainder  to  J,  C.  Tarletan  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail 
nude,  with  remainder  to  Edtoard  Thomas  Tarletan  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail 
nude,  with  remainder  to  Margaret  Anne  Tarletan  for  life, 
with  remainder  to  her  first  and  other  sons  in  tail  male, 
with  sundry  other  remainders  to  unborn  children ;  and 
with  the  ultimate  remainder  to  John  Tarletan  in  fee. 
Sy  the  same  indentures  other  estates  of  which  John 
Tarletan  was  seised  in  fee  were   conveyed  by  him  to 
the  same  uses,  except  that  J.  C.  Tarletan  was  to  take  an 
immediate  estate  for  his  life  in  them. 

John  Tarletan  was  at  the  time  insolvent,  and  knew 
that  be  was  so ;  and  all  this  was  done  by  him  for  the 
purpose  of  defitiuding  his  creditors ;  but  J.  C.  Tarletan 
was  ignorant  of  the  insolvency  and  of  the  intended 
fraud. 

John  Tarletan  soon  afterwards,  on  the  22d  June  1815, 
became  bankrupt;  and,  on  the  11th  July  1816,  the  usual 
conveyance  of  all  his  estates  and  property  was  made  to 
his  assignees  on  their  petition.  The  Court  of  Chancery, 
on  the  2d  July  1819,  directed  an  issue  at  law  to  try 
whether  the  deeds  and  recovery  were  fraudulent  and 
void  in  law  as  against  the  creditors  of  John  Tarletan, 
The  issue  was  tried;  and  the  jury  found  that  they  were 
fraudulent  and  void  as  against  the  creditors.  After  this 
finding,  the  Court  of  Chancery,  on  the  16th  December 
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FoJMM  xriL    1 8 1 9,  decreed  that  the  deeds  of  recovery  were  fraadulent 

1851  • 
'___  and  void  as  against  the  creditors,  and  that  the  assignees 

Tarlston     ^gyg  entitled   to  possession,  and,  on  the  12th  March 

LiDDBLL.      1821,  further  ordered  that  the  deeds  should  be  delivered 

up  to  the  assignees  to  be  cancelled,  which  was  done 

accordingly.     The  decree  does  not  profess  to  reverse 

the  recovery  or  to  set  it  aside;  nor  indeed  had  the 

Court  any  power  or  jurisdiction  to  do  either  one  or  the 

other;  but  the  Court  ordered  the  deeds  to  be  cancelled, 

which  they  clearly  had  jurisdiction  to  do:  and,  if  by  that 

decree  and  order  the  deeds  of  17th  and  18th  March  to 

lead  the  uses  of  the  recovery  became  wholly  inoperative, 

the  present  plaintifiF  cannot  have  any  interest  in  the 

estates,  because  it  is  only  by  the  release  giving  J.  C. 

Tarleton  an  estate  for  life  only,  with  remainder  to  his  first 

son  in  tail  male,  that  the  plaintiff  can  found  any  daim. 

It  was  contended  for  the  plaintiff  that  the  proceedings 

in  Chancery  were  altogether  wrong:  that  the  deeds  of 

17th  and  18th  March  1815   were  executed  on  good 

considerations  and  valid  in  law:  but  no  consideratioD 

g^ven  to  J.  C.  Tarleton  for  extinguishing  his  estate  tail 

in  remainder  and  taking  back  only  an  estate  for  life  was 

shewn,  except  that  of  having  his  father  J.  Tarletan^s 

estate  for  life  in  the  settled  property,  and  also  an  estate 

for  his  own  life  in  the  unsettled  property,  conveyed  to 

him.     That  conveyance  being  clearly  fraudulent  and 

void  within  stat.  13  Eliz,  c.  5.,  nothing  whatever  passed 

to  J.  C.  Tarleton  by  the  deeds ;  and,  the  consideration 

having  utterly  failed,  not  by  matter  ex  post  facto,  bat 

by  reason  of  the  original  fraud  in  J,  Tarleton  the  &ther, 

nothing  in  his  estates  ever  passed  to  his  son ;  and  the 

case  stands  the  same  as  if  there  had  never  been  any 

consideration  or  professed  consideration  whatever.     The 
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of  Roe  dem.  Hamerton  ▼.  Mitton  (a%  which  was   QMen'*  Btnek. 
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relied  on  bj  the  plaintiff's  counsel,  is. wholly  different 
fifom  the  present;  for  there  the  party  conveying  and  Tablbton 
settling  the  land  did  take  a  benefit,  and  had  a  good  Liddill. 
consideration,  in  having  part  of  his  lands,  of  which  he 
was  seised  in  fee,  discharged  from  an  annuity.  We  are 
therefore  clearly  of  opinion  that  the  proceedings  in 
Chancery  were  quite  right  The  only  question  is,  what 
18  the  effect  of  them  with  regard  to  the  estate  of  J.  C 
TarUton  in  which  the  assignees  of  his  father  John 
TarUion  had  no  interest 

The  4th  section  of  stat.  13  Eliz,  c,  5.  was  relied  on 
as  shewing  that  a  recovery,  though  fraudulent  within 
that  statute,  would  stand  good  as  to  other  parties,  and 
therefore  that,  as  J.  C.  Tarleton  was  no  party  to  any 
fraud,  it  would  stand  good  as  to  him,  and  enure  to  the 
uses  which  he  had  declared  by  his  deed.  Now  the 
wotds  of  that  section,  when  examined,  clearly  shew  that 
it  applies  only  to  persons  who  are  not  parties  to  the 
recovery,  but  have  estates  in  remainder  or  reversion 
subsequent  to  and  expectant  on  the  estates  of  those  who 
are  parties  to  the  recovery.  This  section  speaks  of 
recoveries  had  *'  against  tenant  in  tail,  or  other  tenant 
of  the  freehold,  the  reversion  or  remainder^  or  the  right  of 
reversion  or  remainder,  then  being  in  any  other  person  or 
persons;"  and  enacts  that  every  such  recovery  <^ shall  as 
touching  such  person  and  persons  which  then  had  any 
remainder  or  reversion'*  '^ stand,  remain  and  be  of  such 
like  force  and  effect,  and  of  none  other"  as  if  this  Act 
had  never  been  made.  It  is  plain  that  the  persons  here 
spoken  of  are  not  those  against  whom  the  recovery  is 

(a)  2  Wils,  356. 
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rofmu  XVII.  had.  No  doubt  at  all  can  exist  as  to  the  meaning,  sup- 
•  posing  a  recovery  to  be  safiered  by  tenaot  in  Xx\  in 
Tarleton  possession;  nor  can  it  make  any  difierence  that  in  this 
LiDDBLL.  ease  the  tenancy  in  tail  was  in  remainder;  for  the 
recovery  is  had  not  only  against  the  immediate  tenant 
to  the  praecipe  but  against  the  vouchee.  The  meaning 
of  the  clause  evidently  is  that,  although  the  uses  of  a 
fraudulent  recovery  shall  not  prevail  to  defraud  creditorB, 
yet  that  the  recovery  shall  stand  good  to  bar  those  in 
remainder  or  reversion,  as  if  there  had  been  no  fraud. 
J.  C.  Tarleton  is  npt  a  person  having  a  remainder  or 
reversion  within  the  meaning  of  the  section  of  the 
statute;  and  therefore  nothing  that  he  has  done  in 
regard  to  the  recover}*  can  be  afiected  by  it :  and  the 
now  plaintiff  was  not  such  a  person ;  for  he  was  not  bom 
till  many  years  afterwards.  Bui  Edward  Thomas  Tarle^ 
ton  (the  younger  brother  of  J.  C.  Tarleton),  and  Mar- 
garet Anne  Tarleton  his  sister,  and  Alexander  ColUngwood 
the  original  settlor,  may  be  said  to  have  been  persona 
having  a  remainder  or  reversion :  and  therefore  as 
regards  them  the  recovery  may  stand  good  and  in  force 
under  that  section  of  the  statute.  It  would  however 
only  stand  good  as  a  recovery  simply,  so  as  to  bar  their 
estates,  wholly  independent  of  the  question  as  to  the 
operation  of  the  deed  to  lead  the  uses. 

Now,  if  that  deed,  namely  the  release  of  18th  March 
1815,  be  wholly  vitiated  and  done  away  with  by  the 
fraud  of  John  Tarleton,  it  will  follow  that  the  now 
plaintiff  has  no  interest  -in  the  lands.  The  recovery 
will  then  stand  as  a  recovery  simply  without  any  deed 
to  lead  or  declare  the  uses.  In  such  a  case,  though  it 
was  originally  held  that  it  should  enure  to  the  old  uses, 


XIV.   VIOTORIA. 


417 


Tarleton 

V. 
LlDDELL. 


Argol  V.  Cheney  (a),  Waker  v.  Snowe  (i),  and  so  J,  C.  QueeiCs  Bench, 
Tarleton  would  remain  tenant  in  tail  male,  yet  subse- 
quent cases  shew  that  the  recovery  would  enure  to  give 
the  fee  simple  to  tenant  in  tail;  Nightingale  v.  Earl 
Ferrers  (c),  Stapilton  v.  Stapilton  (d),  Roberts^s  Case  (e), 
Martin  dem.  Tregonwell  v.  Strachan  (g). 

In  either  way  the  plaintiff  would  have  no  interest ; 
for,  if  J,  C  Tarleton  remained  tenant  in  tail,  he  plainly 
acquired  the  fee  simple  by  a  subsequent  recovery  suf- 
fered by  him  in  Trinity  term  1822.  His  Other's 
assignees,  who  were  then  tenants  for  the  life  of  the 
&ther  John  Tarleton^  joining  in  making  a  tenant  to  the 
praecipe,  by  deeds  of  lease  and  release  of  the  5th  and  6th 
July  1821  the  uses  were  declared  after  the  death  of 
John  Tarleton  to  J.  C.  Tarleton  in  fee.  If  he  did  not 
remain  tenant  in  tail,  but  the  use  under  the  recovery  of 
1815  was  to  him  in  fee,  of  course  the  now  plaintiff 
could  take  nothing :  added  to  which,  the  release  of  6th 
July  1821  declared  that  not  only  the  recovery  then 
intended  to  be  suffered  but  all  other  recoveries  should 
enure  to  the  use  of  J.  CI  Tarleton  in  fee ;  so  that,  on 
the  supposition  that  there  was  no  deed  to  lead  or  declare 
the  uses  of  the  recovery  in  1815,  this  deed  of  6th  July 
1821  (if  it  operated  at  all,  which  probably  it  would  not, 
as  the  recovery  to  which  it  relates  was  wholly  void) 
would  operate  as  a  deed  to  declare  the  uses  of  that 
recovery ;  for  the  non-joinder  of  Isabella  Tarleton  who 
was  only  tenant  for  life  in  remainder  would  not  be  of 
any  importance. 

John  Tarleton  and  his  wife  Isabella  having  died  before 


(d)  Latch,  82. 
(0  3  p.  Wma.  206. 
{€)  3^<iL308.  313. 

VOL.   XVII.   N.   8. 


(6)  Palm.  359. 

(rf)  1  Atk,  2. 

(g)  5  T.R,  107,  note. 
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defendant  Liddelly  it  is  not  material  to  trace  how  John 
Tarlkton  Tarkton's  life  interest  in  a  moiety  of  the  CoOmgtBOod 
LiDDELL.  estates,  being  the  settled  property  in  question,  passed  to 
J.  C.  TarktoHy  together  with  the  other  moiety  of  which 
John  Tarleton  was  seised  in  fee,  by  conveyance  from  the 
assignees  for  30,000/.  The  whole  case,  in  Uulh,  resolves 
itself  into  this  question;  whether  the  deed  of  I8th 
March  1815  is  still  a  subsisting  deed  as  regards  the  use 
declared  by  it  to  J.  C.  Tarleton  for  life  with  remainder 
to  his  first  son  (the  now  plaintiff)  in  tail  male;  even 
assuming,  as  we  think  we  must,  that  the  recovery  of 
Easter  term  1815  is  still  unreversed  and  subsisting  as 
a  recovery.  Now  the  Court  of  Chancery  ordered  this 
deed  to  be  cancelled.  It  was  certainly  void  as  regards 
the  life  est&te  of  John  Tarleton  in  the  property  in  ques- 
tion, and  as  to  the  whole  of  the  property  of  which  he 
was  seised  in  fee,  and  professed  to  convey  by  it  But  it 
is  said  that  the  fraud  of  the  father  did  not  afiect  the 
conveyance  by  J.  C  Tarleton  of  his  estate  in  remainder; 
and  that  the  Coiut  of  Chancery  exceeded  its  power  in 
ordering  the  whole  deed  to  be  cancelled,  and  should 
have  declared  it  void  quoad  the  property  of  which  John 
Tarleton  was  seised  in  fee,  and  directed  a  reconveyance 
of  the  life  estate  of  J.  larleton  in  the  settled  property  to 
his  assignees,  leaving  the  rest  of  that  deed  as  well  as  the 
deed  of  bargain  and  sale  of  the  ISth  March  1815  to 
make  a  tenant  to  the  praecipe,  and  the  recovery,  un- 
touched. It  must  be  recollected  that  a  fraud  was  prac- 
tised on  J.  C,  Tarleton  by  his  father  as  much  as  it  was 
upon  the  creditors.  He  was  induced  to  execute  the 
deed  and  join  in  the  recovery  by  the  consideration  of 
having  his  father's  life  estate  and  his  fee  simple  estate 
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Conreyed  to  him ;  which  consideration  utterly  failed  and  Queen's  Bench. 


1851. 


never  took  effect  by  reason  of  the  fraud :  and  he  was 
obliged  ultimately  to  purchase  a  part  only  of  the  estates     Tableton 
proposed  to  be  conveyed  to  him  for  30,000i     Surely,      Liddell. 
then,  the  fraud  may  well  be  said  to  have  tainted  the 
irbole  transaction.     The  use  first  declared  (that  during 
the  life  of  the  father)  being  void  on  account  of  the  fraud, 
most  not  the  subsequent  uses  also  be  held  void?    In 
BeckuoUK$  Case  (a),  where  husband  and  wife  levied  a 
fine  of  the  lands  of  the  wife,  and  the  husband,  without 
the  wife's  consent,  by  deed  declared  the  uses  to  himself 
and  wife  for  life  with  certain  remainders  over,  and  the 
wife  by  deed  without  the  assent  of  her  husband  declared 
the  uses  to  A^rself  for  life  with  the  same  remainders 
over  as  those  contained  in  the  deed  of  her  husband,  it 
was  held  that  not  only  the  uses  for  life  in  which  they 
disagreed,  but  the  subsequent  uses  in  which  they  agreed, 
were  all  void,  and  the  fine  was  by  construction  of  law 
to  the  use  of  the  wife  and  her  heirs  as  if  no  use  had 
been  declared.     So,  here,  we  think  that  all  the  uses 
declared  by  the  deed  of  March  1815  must  be  held  void, 
and  that,  by  construction  of  law,  the  recovery  enured 
to  the  use  of  the  father  for  life  (which  passed  to  his 
assignees),  remainder  to  the  son  in  fee.     Whether  the 
Court  of  Chancery  at  the  prayer  of  J.  C.  Tarleton  would 
or  would  not  have  set  aside  the  deed  to  lead  the  uses 
altogether,  both  as  regarded  him  as  well  as  the  creditors, 
we  need  not  enquire.     The  Court  did  not  do  so;  the 
son  does  not  appear  to  have  been  any  party  to  the  pro- 
ceedings in  Chancery ;  and  the  decree  is  only  that  the 
deeds  and  recovery  were  fraudulent  and  void  as  against 

(a)  2  Rep.  66.  b. 
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^^  be  delivered  up  to  be  cancelled  seems  to  have  been  for 

Takleton  the  benefit  and  protection  of  the  creditors,  and  not  of 
LiDDELL.  J.  C.  Tarkton.  J.  C.  Tarleton  no  doubt  treated  the 
recovery  of  1815  as  having  been  set  aside  by  the  Court 
of  Chancery,  and,  considering  himself  to  be  still  tenant 
in  tail,  as  if  that  recovery  had  never  been  suffered, 
afterwards  in  1822  suffered  another  recovery ;  but  the 
Court  of  Chancery  did  not  authorize  that  step ;  it  dealt 
only  with  the  estates  of  J.  Tarleton  the  bankrupt,  and 
authorized  his  assignees  to  sell  a  portion  of  them  to 
J.  C.  Tarleton :  the  assignees  also,  in  joining  with  J.  C. 
Tarleton  to  make  a  tenant  to  the  praecipe,  express  in  the 
•release  of  6th  July  1821  that  they  do  so  ^'at  the  request 
and  by  the  direction  and  for  the  accommodation  of  the 
said  J.  C,  Tarleton ;"  and,  as  he  could  not  then  pay  the 
purchase  money,  30,000/1,  the  uses  of  the  recovery  are 
declared  to  the  assignees  during  the  life  of  J.  Tarleton. 
Subsequently,  by  le^e  and  release  of  6th  and  7th  March 
1823,  the  purchase  money  being  paid,  the  assignees 
conveyed  to  J.  C,  Tarleton  their  interest  during  the  life 
of  J.  Tarleton  in  the  property  in  question.  From  all 
this  it  is  plain  that  no  part  of  the  proceedings  in  Chan- 
cery, either  in  its  decrees  or  orders,  and  no  act  of  the 
assignees,  deals  at  all  with  the  estate  of  J.  C.  Tarleton, 
or  prevents  the  operation  of  the  release  of  March  18th 
1815,  by  which  he  declared  the  uses  to  himself  for  life 
only,  save  and  except  the  order  of  the  Court  of  I2th 
March  1821  for  delivering  up  the  deeds  to  the  assignees 
to  be  cancelled,  upon  which  we  have  already  commented. 
But,  if  the  deeds  ot  March  1815  be  not  wholly  void, 
and  J.  C.  Tarleton  became  under  them  tenant  for  life 
in  remainder  after  the  death  of  his  father  and  mother. 
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with  remainder  to  his  first  son  in  tail,  still,  as  the  con-  Queen*s  Bench. 
sideration  for    his  suffering  the  recovery  of  1815  and  ' 

declaring  the   uses  has  wholly  failed.  Or  rather  never     Tarlkton 
existed,  that  declaration  of  uses  must  be  considered  as      I'Iooell. 
voluntary;  and,  on  the  part  of  the  defendant  (a  pur- 
chaser for  value  in  the  year  1849),  it  is  contended  to  be 
void  within  the  statute  27  Eliz.  c.  4. 

Undoubtedly,  i{J,  C,  Tarleton  had  been  seised  in  fee 
In  1815,  and  had  made  a  voluntary  deed  settling  his 
estate  upon  himself  for  life  with  remainder  to  his  first 
and  other  sons  in  tail,  though  he  afterwards  married  and 
had  a  son  (the  now  plaintiff),  he  might  in  1849  have 
sold  and  conveyed  the  lands  to  the  defendant,  a  bona 
fide  purchaser,  as  to  whom,  by  all  the  authorities,  the 
settlement  of  1815  would  have  been  void  within  stat. 
27  EKz.  c.  4.  But,  whether  that  statute  extends  to  the 
case  of  a  tenant  in  tail  suffering  a  voluntary  recovery, 
with  a  deed  to  lead  the  uses  also  voluntary,  is  the  ques- 
tion here.  The  settlor  himself  cannot  at  his  own  will 
and  pleasure,  if  there  be  no  sale  or  purchaser,  treat  his 
own  voluntary  settlement  as  void  within  stat  27  EliZi, 
c.  4.,  and  make  a  new  settlement  of  the  estate.  There- 
fore, as  J.  C,  Tarleton  was  only  tenant  for  life  in  re- 
mainder at  the  time  of  the  second  recovery  in  1822, 
being  twenty  seven  years  before  any  sale  took  place, 
that  recovery  could  not  operate  at  all,  and  may  be  falsi- 
fied by  the  now  plaintiff,  the  alleged  remainderman  in 
tail  under  the  release  of  18th  March.  1815.  That  second 
recovery  in  1822  may,  therefore,  be  put  out  of  considera- 
tion in  our  enquiry  as  to  the  effect  of  stat.  27  Eliz.  c.  4. 
with  reference  to  the  purchase  made  by  the  defendant 
in  1849.  The  only  way  in  which  it  should  seem  that 
the  statute  of  27  Eliz,  can  operate  would  be  by  treating 
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^^^^'       the  conveyance   to   him   by  J.  C.  Tarktan,  as  making 
Tarleton    void  the  declaration  of  uses  in  the  voluntary  deed  of 
LiDDELL.     18th  March  1815,  and  holding  that  thereupon  the  re- 
covery of  1815,  for  want  of  a  declaration  of  uses,  would 
enure  to  give  J.  C.  Tarleton  a  remainder  in  fee  on  the 
death  of  his  father  and  mother,  which  he  has  conveyed 
to  the  defendant  in  1849. 

The  case  of  Doe  dem.  Baverstock  v.  Rolfe  (a)  is  an 
express  authority  for  so  holding.  That  case  was  mainly 
grounded  on  the  case  of  Fitzjames  v.  Mays  (ft) :  but  all 
the  authorities  bearing  upon  this  point  were  then  con- 
sidered ;  and  we  think  that  the  conclusion  at  which  the 
Court  arrived  on  such  consideration  was  correct 

The  result  is,  that  either  the  deed  of  March  1815  was 
wholly  vitiated  and  done  away  with  by  the  fraud  of 
•7.  Tarleton  the  father,  or,  if  not,  that  the  uses  d^lared 
in  it  by  J.  C,  Tarleton  the  son  were  voluntary.  The 
effect  is  the  same  upon  the  supposed  right  of  the  present 
plaintiff  in  either  view  of  the  case. 

We  are  therefore  of  opinion,  under  all  the  circum- 
stances of  this  case,  that  the  plaintiff  Banastre  Tar^ 
leton  has  not  any  estate  or  interest  in  the  moiety  of 
the  CoUiTigwood  estates  comprised  in  the  indenture  of 
settlement  of  the  30th  September  1790;  and  we  shall  so 
certify  to  the  Vice  Chancellor. 

A  certificate  was  sent,  as  above. 

(a)  ^  A,^  E,  630.  (6)  1  Sid,  133. 
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Qtieen*9  Bench. 
1851. 


Blaib,     administrator     of     Joseph    Buckley,  Thur$day, 

'    Afay  29th. 

deceased,    against    Ormond    and    Haywabd, 
executors  of  Thomas  Wood,  deceased. 


T\EBT.     The  declaration  stated  that  Thomas  Woody  Debt  by  id- 
since  deceased,  in  the  lifetime  of  Joseph  Buckley,  b.  on  bond*^ 

made  by  fP.  to 
B„  dated  5th 
December  1812.  The  condition  recited  that  B.  had  agreed  to  advance  to  IT.  the  produce  of 
the  tale  of  certain  stock  in  the  fands,  without  any  other  advantage  than  B.  would  have  been 
entitled  to  if  the  stock  had  remained  in  his  name  in  the  Bank  ;  that  B,  had  sold  the  stock  and 
paid  the  produce  to  fF. ;  and  that  it  had  been  agreed  between  them  that  the  same  or  a  like 
ram  of  the  same  stock  should  be  replaced  and  transferred  to  B,  ;  and  the  condition  was  that, 
if  fF,,  before  5th  June  then  next,  purchased  the  said  amount  of  stock  and  transferred  the 
tame  to  B,,  and  paid  to  B.,  in  lieu  of  the  dividends  thereof,  such  sums  as  B.  would  have 
been  entitled  to  receive  for  the  dividends  if  the  stock  had  continued  in  hu  name,  at  such 
timet,  and  in  such  proportions,  and  in  such  manner,  as  the  dividends  would  have  been  pay- 
able to  fi.  if  the  stock  had  not  been  sold,  then  the  bond  to  be  void.  Breach:  (1)  that 
W.  did  not,  before  the  5th  June,  or  since,  purchase  the  said  amount  of  stock  and  transfer  to 
17.,  or  to  plaintiff  as  administrator ;  (2)  that  the  dividends  of  the  stock,  if  it  had  remained 
•taoding  in  the  name  of  B,,  would  have  been  payable  half  yearly  after  the  date  of  the  bond, 
and  that  the  first  and  only  one  of  such  dividends  before  the  said  5th  June  would  have  been 
payable  on  Qth  January  1813;  that  on  11th  September  1824  B.  died:  that,  if  the  stock 
oad  continued  standing  in  B.'i  name,  or  plaintiff's  as  administrator,  a  large  sum,  to  wit  &c., 
would  have,  been  payable  half  yearly  as  dividends,  and  that  the  money  payable  in  lieu  of 
such  dividends,  and  becoming  due  after  ^.'s  death  (during  a  period  which  was  specified), 
amounted  to  a  large  sum,  to  wit  &c. ;  and  that,  although  the  stock  had  not  been  transferred 
into  the  name  of  B.,  or  of  his  administrator,  "yet  JV.  had  failed  to  pay  the  sums  so  duo  in 
lieu  of  dividends. 

Plea :  that  the  causes  of  action  did  not  accrue  within  twenty  years  next  before  the 
commencement  of  the  suit. 

Replication,  as  to  the  first  breach,  that,  while  the  stock  remained  untransferred,  and  a 
certain  sum,  to  wit  &c.,  was  due  in  lieu  of  the  dividends,  to  wit  on  10  September  1824,  W, 
mtade  an  acknowledgment  to  J.  B.  that  the  stock  remained  untransferred  contrary  to  the 
condition,  and  was  due  thereon,  by  W.  making  to  B.  satisfaction  on  account  of  part  of  the 
•aid  sum,  to  wit  10/. ;  and  that  the  action  was  brought  within  twenty  years  next  after  such 
acknowledgment ;  and,  as  to  the  other  causes  of  action,  that  they  did  accrue  within  twenty 
years  &c. 

Rejoinder,  as  to  the  first  part  of  the  replication,  a  traverse  of  the  bringing  of  the  action 
within  twenty  years  next  after  such  supposed  acknowledgment.  Issue  thereon.  As  to  the 
second  part  of  the  replication,  issue  was  joined. 

It  was  proved  that  B.  had,  since  the  advance  to  W.,  agreed  to  board  and  lodge  with  JF,  at 
10«.  6d.  per  week,  that  amount  to  be  deducted  from  the  interest  of  the  money  which  fT.  had 
borrowea ;  and  that  a  settlement  should  be  made  every  six  months.  B,  had  boarded  and  lodged 
with  JF.  till  ^.'s  death,  in  September  1824  ;  but  no  settlement  had  ever  taken  place,  though 
frequently  demanded  by  ^. 

Held,  first,  that,  supposing  the  issue  raised  by  the  rejoinder  cast  upon  plaintiff  the 
burthen  of  proving  that  such  an  acknowledgment  as  that  mentioned  in  the  replication  was 
made  within  twenty  years  next  before  &c.,  there  was  sufficient  evidence  to  entitle  plaintiff  to 
a  verdict  upon  both  the  first  and  the  second  issues. 

Secondly,  that  the  bond  was  not  within  stat.  3  &  4  W.  A.  c.  42.  s,  5. ;  that  the  replication. 
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Blaiu 

Ormond. 

therefore,  was 
no  answer  in 
law  to  that 
part  of  the 
plea  which  re- 
lated to  the 
first  breach ; 
and  that  plain- 
tiff was  there- 
fore not  enti- 
tled to  any 
damages  on 
that  breach. 

But,  thirdly, 
that  that  part 
of  the  condi- 
tion which  sti- 
pulated for  the 
(Mymcnt,  from 
time  to  time,  of 
the  sums  pay- 
able in  lieu  of 
the  dividends 
still  remained 
in  force  as  to 
io  much  of  the 
sums  as  had 
accrued  due, 
from  time  to 
time,  within 
twenty  years 
before  action 
brought,  the 

Senalty  of  the 
ond  not 
having  been 
insisted  upon 
in  respect 
of  sums  ac- 
cruing due 
earlier;  and 
that  plaintiff, 
therefore,  was 
entitled  to 
damages  in 
respect  of  so 
much  of  the 
second  breach. 


also  since  deceased,  to  wit  on  5th  December  1812, 
by  his  certain  writing  obHgatory,  bearing  date  the  day 
and  year  last  aforesaid,  and  sealed  &c.  (profert  excused, 
the  bond  not  being  in  the  possession  or  power  of 
plaintiff),  acknowledged  himself  to  be  bound  unto  the 
said  J.  Buckley  in  the  sum  of  2000i,  to  be  paid  to  the 
said  J,  Buckley f  his  executors,  administrators,  &c.: 
which  writing  obligatory  was  subject  to  a  condition, 
whereby,  after  reciting  that  the  said  T.  Woody  having 
occasion  to  borrow  and  take  up  at  interest  the  sum  of 
877/1  4«.  \d.  stock  of  the  5/.  per  cent.  Navy  annuities 
transferable  at  the  Bank  of  England^  had  requested 
J.  B.  to  advance  him  the  same  or  the  produce  by  sale 
thereof,  which  J,  B.  had  consented  and  agreed  to  do 
without  any  advantage  whatever  on  his  part  otherwise 
than  he  would  have  been  entitled  to  in  case  the  same 
stock  had  continued  to  stand  and  remain  in  hh  own 
name  in  the  books  of  the  Governor  &c.  of  the  Bank ; 
and  that  J.  B.  had  accordingly  caused  the  same  stock 
to  be  sold,  and  upon  or  immediately  before  the  execu- 
tion of  the  said  writing  obligatory  paid  the  produce 
thereof,  amounting  to  792/.  45.  2rf.,  unto  the  said  T,  fF., 
which  T.  W.  did  thereby  acknowledge :  And  that  it  had 
been  agreed,  by  and  between  T.  W.  and  J.  i?.,  that  the 
same  or  a  like  sum  of  877/.  4«.  \d.  stock  in  the  said 
Navy  5/.  per  cent,  annuities  should  be  replaced  and 
transferred  to  J.  B,  at  the  time  and  in  manner  therein- 
after mentioned :  It  was  conditioned  that,  if  T.  fF.,  his 
heirs,  executors  or  administrators,  or  any  or  either  of 
them,  should,  on  or  before  5th  June  next  ensuing  the 
date  of  the  writing  obligatory,  purchase  the  sum  of 
877/.  45.  \d.  stock  of  the  5/.  per  cent.  Navy  annuities, 
transferable  at  the  Bank,  and  transfer  or  cause  the  same 
to  be  transferred  unto  or  into  the  name  or  names  of 
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J.  B.y  or  of  bis  executors,  &c.,  or  of  such  person  as  he  Qt«eii\<  Bench, 
or  they  should  appoint,  and  well  and  truly  pay  or  cause  ' 

to  be  paid  to  J.  B.y  his  executors,  &c.,  in  lieu  of  the  divi-  ^^^^^ 
dends  thereof,  such  sum  or  sums  of  money  as  J.  B.y  his  Ormond. 
executors,  &c,  would  have  been  entitled  to  receive  as 
or  for  the  dividends  of  the  said  sum  of  877/.  4*.  \d. 
stock  in  case  the  same  had  continued  standing  in  his 
or  their  own  name  or  names  for  his  or  their  proper  use, 
at  such  time  and  times,  in  such  shares  and  proportions, 
and  in  such  manner,  as  the  same  dividends  would  have 
been  payable  to  him  or  them  in  case  the  same  had  not 
l>een  sold  in  manner  aforesaid,  then  the  said  obligation 
shoold  be  void  &c.:  otherwise  &c.  The  declaration  fur- 
ther alleged  that,  although  the  said  5th  day  of  June 
next  ensuing  &c.  elapsed  in  the  respective  lifetime  of 
the  said  J.  B.  and  T.  fF.,  and  although  J.  B,  did  not 
appoint  or  transfer  the  said  877/.  4s,  Id.  stock  of  the 
6L  per  cent  &a,  or  any  part  thereof,  into  the  name  or 
names  of  any  person  or  persons  other  than  himself  the 
said  J.  B.y  and  although  T.  W.  did,  to  wit  on  5th 
January  1813,  pay  to  J.  B.  such  a  sura  of  money,  in 
lieu  of  the  dividends  of  the  said  sum  of  S77L  4«.  Id. 
stock  &C.  as  J.  B.  would  have  been  entitled  to  receive 
on  the  day  and  year  last  aforesaid,  as  or  for  the  divi- 
dends of  the  same  stock  in  case  the  same  had  continued 
standing  in  his  name  (the  said  5th  January/  1813  being 
the  only  day  between  the  date  of  the  writing  obligatory 
and  the  5th  June  next  ensuing  the  date  thereof  when 
any  such  dividend  on  the  same  stock  would  have  be- 
come payable) :  Yet  that  T.  W.  did  not  nor  would,  on  or 
before  the  said  5  th  Junsy  purchase  the  said  sum  of 
877/1  4«.  \d.  stock,  and  transfer  the  same,  or  cause  the 
same  to  be  transferred,  unto  or  into  the  name  oiJ.  B.y  as 
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by' the  said  condition  of  the  said  writing  obligatory  he 
ought  to  have  done,  but  therein  wholly  failed  and  made 
de&ult;  and  the  said  amount  of  stock  never  had  been, 
nor  had  any  part  thereof  or  any  stock  in  lieu  thereof 
ev^r  been,  transferred  into  the  name  of  the  said  J.  B», 
or  of  the  plaintiff,  administrator  as  aforesaid,  or  either 
of  them ;  and  the  same  is  and  remains  wholly  untran»- 
ferred,  contraiy  to  the  tenor  &c  of  the  condition. 

Second  breach.  That  the  dividends  of  the  stock  in 
the  condition  mentioned,  in  case  the  same  had  not  been 
sold  as  aforesaid,  but  had  continued  standing  in  the 
name  of  the  said  J.  Buckley,  would  have  been  payable 
half  yearly  from  and  after  the  date  of  the  writing  obliga- 
tory, on  5th  January  and  5th  July  in  every  year ;  and 
the  first  of  such  half  yearly  dividends  would  have  been 
so  payable  on  5th  January  1813;  and  that  that  half 
yearly  dividend  was  the  only  dividend  which  would  have 
so  become  payable  after  the  making  of  the  writing  obli- 
gatory and  before  the  said  5th  June  in  the  condition 
mentioned.  And  that  J.  i?.,  afterwards,  and  after  the 
passing  of  a  certain  Act  of  Parliament  (a)  **  For  trans- 
ferring several  annuities  of  51.  per  centum  per  annum  into 
annuities  of  4/L  per  centum  per  annum,"  to  wit  on  the  1 1th 
September  1824,  died  That,  in  case  the  stock  in  the  con- 
ditioo  mentioned  had  not  been  sold,  but  had  continued 
standing  in  the  name  of  J.  i?.,  or  of  the  plaintiff  as  adminis- 
trator, within  the  true  intent,  &c.,  of  the  condition,  a  laige 
sum  of  money,  to  wit  18/.  85.  5(1,  would,  on  every  5th 
day  of  January  and  5th  day  oi  July,  in  each  of  the  years 
1825,  &c.  (to  1830,  inclusive),  have  become  due,  &c.,  as 
and  for  the  dividends  thereof:  And  the  several  sums  of 
money  payable  by  virtue  of  the  condition  in  lieu  of  such 

(a)  Stat,  3  G.  4.  c.  9. 
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last  mentioned  dividends  respectively  (and  which  sums  QueeuU  Bench. 

respectively  became  due  by  virtue  of  the  condition  after  '_^ 

the  decease  of  the  said  /•  B.)  amounted  in  the  whole  to  ^^19, 
a  large  sum  of  money^  to  wit  22 1  £  1*.  That  afterwards,  Ormonh. 
and  after  the  passing  of  an  Act  of  Parliament  (a)  ^^  For 
transferring  certiun  annuities  of  4/.  per  centum  per 
annom  into  annuities  of  3/.  lOs.  or  5L  per  centum 
per  annum,"  another  large  sum  &c. :  averment  that 
16iL  2#.  4dL  would,  on  every  5th  January  and  5th  July 
fifom  1831  to  1844  inclusive,  have  become  due,  payable 
fta,  as  and  for  the  dividends  in  the  said  condition 
mentioned,  if  the  said  stock  had  not  been  sold:  and 
the  sums  payable  by  virtue  of  the  same  condition  in  lieu 
of  such  last  mentioned  dividends  respectively  (and  which 
also  became  due  by  virtue  of  the  condition  after  the 
decease  of  Jl  B.)  amounted  in  the  whole  to  a  large  &c, 
to  wit  45 U  68.  Ad.  That  afterwards,  and  after  the  death 
of  «^  B.9  and  after  the  respective  sums  of  money  herein- 
before mentioned  in  lieu  of  the  several  dividends  afore- 
said had  so  become  due,  and  before  the  commencement 
of  this  suit,  to  wit  on  3rd  September  1844,  administration 
of  the  goods  &c.  of  J.  B,  was  first  granted  to  plaintiff. 
And,  although  the  said  stock  in  the  condition  mentioned 
hath  not,  nor  hath  any  part  thereof,  or  any  stock  in  lieu 
thereof,  or  any  part  thereof,  ever  been  transferred  into 
the  name  of  Jl  B.  or  of  plaintiff,  administrator  &c.,  or  of 
any  other  person  within  the  true  intent  &c.,  yet  &c. : 
Averments  that  T,  Wood  in  his  lifetime  did  not,  nor  did 
nor  would  defendants,  executors  &c.,  pay  to  plaintiff, 
administrator  &c.,  the  respective  sums  which  so  became 
due  and  payable,  according  to  the  condition  &c.,  in  lieu 
of  the  several  dividends  aforesaid  or  any  part  thereof; 

(a)  Stot.  11  G.  4.  &  1  r.  4.  c.  13. 


428 

Folunu  XVIL 
1851. 

Blaie 

Y. 
OfiJlONIX 


Q.   B.  TRINITY  TERM. 

but  the  same,  amounting  to  6727.  6«.  4^.,  are  now  wholly 
.  due  and  unpaid  &c.  to  plaintifT,  administrator  as  afore- 
said, contrary  to  the  tenor  &&  of  the  condition. 

By  reason  of  which  said  several  breaches  the  wriung 
obligatory  became  forfeited:  and  thereby  an  action  hath 
accrued  to  plaintiff,  as  administrator,  to  demand  and 
have  of  and  from  defendants,  as  executors,  the  said  sam 
of  20007.  above  demanded. 

Pleas.  1.  That  the  bond  was  not  the  deed  of  testator. 
Issue  thereon.  2.  That  the  causes  of  action  in  the  de- 
claration fnentioned  did  not,  nor  did  either  of  them, 
accrue  at  any  time  within  twenty  years  next  before  the 
commencement  of  this  suit 

Replication  to  the  2d  plea,  so  far  as  the  same 
related  to  the  breach  of  condition  first  assigned:  That, 
at  the  time  of  the  making  of  the  acknowledgment  by 
Thomcu  Wood  as  thereinafter  mentioned,  the  amount 
of  stock  in  the  condition  mentioned  was  and  remained 
wholly  untransferred,  contrary  to  the  tenor  &c.  of  the 
condition  in  that  behalf;  and  that  a  certain  sum  of 
money,  to  wit  182L  85.  5d.y  was  then  due  and  payable 
from  T.  W,  to  J,  B.9  pursuant  to  the  said  condition,  in 
lieu  of  certain  dividends  which  J.  B,  would  have  been 
entitled  to  receive  for  and  in  respect  of  the  said  sum  of 
877/.  4s.  Id.  stock  of  the  51.  per  cent.  Navy  annuities,  in 
case  the  same  had  continued  standing  in  his  name  and 
had  not  been  sold  as  in  the  condition  mentioned ;  and 
that,  after  the  making  of  the  writing  obligatory,  and  whilst 
the  said  stock  was  and  remained  wholly  untransferred 
as  aforesaid,  and  whilst  the  said  sum  of  money  last  men- 
tioned was  so  due  and  payable  in  lieu  of  such  mentioned 
dividends,  to  wit  on  10th  September  1824,  T.  W.  made 
an  acknowledgment  to  the  said  J.  B.  that  the  said  amount 
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of  stock  in  the  said  condition  mentioned  then  remained   QMeenU  Bench. 

1  Qff  I 

and  was  untransferred  contrary  to  the  said  condition  in  [__ 

that  behalf,  and  was  then  due  thereon,  to  wit,  by  T.  W.  ®^^'* 
then  making  to  the  said  Joneph  Buckley  part  satisfaction  Ormond. 
on  account  of  the  said  writing  obligatory,  that  is  to  say, 
by  T.  W.  then  making  to  the  said  J.  B.  satisfaction  on 
account  of  part  of  the  said  sum  of  money  so  then  due 
and  payable  in  lien  of  the  said  last  mentioned  dividends, 
to  wit  of  \Ohy  part  thereof;  and  that  the  action  was 
brought  within  twenty  years  next  after  such  acknow- 
ledgment so  made  by  T.  W.  by  such  part  satisfaction  on 
%ocount  as  aforesaid. 

And,  so  far  as  the  said  plea  related  to  the  several 
causes  of  action  in  the  declaration  mentioned,  except 
the  breach  of  the  said  condition  firstly  assigned ;  That 
the  said  causes  of  action,  except  as  last  aforesaid,  and 
each  and  every  of  them,  did  accrue  within  twenty 
jears  next  before  the  commencement  of  this  suit 

Rejoinder,  as  to  the  first  part  of  the  replication :  That 
the  action  was  not  brought  within  twenty  years  next 
after  the  supposed  acknowledgment  by  T.  W,  in  the 
replication  alleged  to  have  been  made.  Issue  thereon. 
As  to  the  second  part  of  the  replication,  issue  was  joined. 

The  cause  was  tried  before  Coleridge  J.,  at  the  Spring 
Assizes  for  Bristol^  1851,  when  a  verdict  was  found  for 
the  plaintiff  on  all  the  issues,  subject  to  the  opinion  of 
the  Court  on  a  case,  the  material  parts  of  which  were 
as  follows. 

The  case  began  by  stating  that  the  action  was  brought 
and  tried  in  pursuance  of  a  decree  of  Sir  J.  Z.  K.  Bruce^ 
V.  C,  of  the  9th  of  July  1847,  in  a  suit  in  Chancery 
between  the  said  James  j^/a/r  (complainant)  and  the  said 
fV.  Ormond  and  W.  Hayward  and  others  (defendants) ; 
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fendants'  answers,  and  the  proofe,  &c*,  it  was  ordered 


Blair  (^^^^  ^y^^  j^^^  plaintiff,  and  the  now  defendants  or  the 
OBMONa  defendant  Hayward,  should  proceed  to  a  trial  in  an 
action  of  law  to  be  brought  by  plaintiff  against  Ormond 
and  Haywardy  or  Haywcard  alone,  upon  the  sud  bond; 
and  that  such  action  should  be  deemed  to  have  been 
commenced  on  4th  September  1844,  the  day  of  the  filing 
of  plaintiff's  bill :  and  that  for  the  purposes  of  such 
action  the  defendants  or  defendant  therein  should  admit 
assets,  and  Jhat  the  bond  was  not  in  plaintiff's  possession 
or  power,  and  that  it  was  duly  executed,  and  that  it  was 
in  conformity  with  the  exhibit  (defendants  being,  never- 
theless,  at  liberty  to  take  any  objection  as  to  stamp  (a) ; 
and  for  that  purpose  defendants  were  at  liberty  to  plead 
Non  est  factum) :  and  defendants  were  to  admit  grant 
administration  to  plaintiff,  as  in  the  pleadings  mentioned, 
on  3d  September 9  1844 ;  and  both  parties  were  to  admit 
that  J:  Buckley  died  on  11th  September  1824,  and  that  T. 
Wood  died  on  5th  March  1843. 

The  plaintiff  produced  on  the  trial  the  original  drafts 
bond  from  which  the  bond  mentioned  in  the  decree  a9 
bearing  date  5th  December  1812  was  engrossed  (an<L 
which  was  one  of  the  exhibits  before  the  Vice  Chan- 
cellor) ;  and  such  draft  was  a  correct  copy  of  such  bond. 
The  case  then  set  out  the  draft,  which,  including  the 
condition,  corresponded  with  the  bond  and  condition 
alleged  in  the  declaration. 

(The  case  then  made  some  statements  as  to  the  other 
exhibits,  which  are  not  now  material.)  The  admissions 
were  made  as  ordered.  A 

(a)  See  Blair  v.  Orm<mdy  U  Q.  B,  733. 
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The  case  then  set  out  evidence  to  shew  that  in  &ct  QntnU  Bmeh. 

I  Of  I 

Buckley  had  sold  out  the  stock  ;  that  he  had,  thereafter,  ' 

been  boarded  by  Wood  at  10«.  6d.  per  week;  that,  from  ®^'*^ 

language  of  Woody  which  was  stated,  it  appeared  that  Ormond. 

this  allowance  had  been  made  by  him  in  respect  of  the 

loan;  and  that  the  arrangement  had  been  continued 

dlown  to  Buckley*^  death,  in  September  1824  (a). 

(a)  The  foUowiog  are  extracti  from  the  evidence  let  out  in  the  cue. 

Smmamah  Jojfee^  the  wife  of  WUHam  Joyce,  proved  that  she  was  the  daughter 

of  WUHam  Wood,  who  was  the  nephew  of  the  said  T.  Wood.   That  she  was 

born  in  the  year  1800 ;  &c.    The  evidence  then  stated  the  circumstances 

Oidar  whidi  Snaimah  had  the  opportunity  of  witnessing  what  passed 

■a  Tkama§  WoodTt  house.    That  she  knew  J.  Buckley.    That  he  boarded 

■nd  lodged  with  the  said  T.  Wood  at  CharUon.    That,  before  1812,  he 

"wmd  cway  every  six  months,  and  used  to  bring  the  interest  of  his  money. 

^Thtt  H  was  the  hiterett  of  his  money  from  the  Bank.    She  heard  it  was  so 

^nm  2*.  Wood  and  from  Buckley.    That,  out  of  that  money,  he  used  to 

pay  lOt.  6d,  a  week  to  T.  Wood  for  board  and  lodging  and  washing.    That 

Bmakky  used  to  make  her  a  present  of  a  five  shilling  piece  every  half  year 

wkaa  lie  received  his  dividends.    That  she  had  heard  conversations  between 

T,  W9od  and  Buckley  about  Buckley't  money  in  the  funds.    She  had  heard 

her  uncle  say :  "  Sell  out  your  money  in  the  funds,  and  let  me  have  it,  as 

the  Bank  will  break.    I  will  let  you  have  more  interest  than  yon  get  at  the 

Bank  for  it.**    She  had  heard  that  several  times.     That  Buckley  was  very 

mneh  against  it  for  some  time ;  but  he  at  length  complied  i»ith  it.     That 

that  was  about  1812.     That  he  went  away  to  Ltmdon  and  came  back,  and 

brought  back  the  money,  800/.  odd,  sewed  in  his  shirt  under  bis  left  arm. 

That,  after  the  loan,  she  had  heard  conversations  between  Buckley  and 

Wood  about  the  advance,  and  about  Buckley's  board  and  lodging.    That 

what  she  heard  from  them  was,  that  the  half  guinea  a  week  for  bis  board, 

lodging  and  washing  was  settled  to  be  paid  from  the  interest  of  the  money. 

That  the  half  guinea  a  week  for  his  board,  lodging  and  washing  was  settled 

to  be  deducted  from  the  interest  of  the  money  which  the  said  T.  Woodhad 

borrowed.     That  that  agreement  was  made  after  Buckley  had  sold  out  his 

stock ;  and  that  they  were  to  have  a  settlement  every  six  months,  the  same 

as  be  had  when  he  had  brought  the  money  from  the  Bank  ;  but  they  never 

had  a  settlement  afterwards.     That  she  had  heard  Buckley  ask  her  uncle 

for  a  settlement  repeatedly  after  the  loan,  sometimes  two  or  three  times  a 

day,  sometimes  not  for  a  week  or  so.     On  those  occasions  he  would  say  : — 

" Landlord  "  or  "  Doddy,** «« I  want  you  to  settle  with  me."    He  was  in 
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the  habit  of  calling  him  Landlord  more  frequently  than  Doddjr.  That 
fometimes  her  uncle  would  give  him  a  few  shillings,  soneliiiiet  aot*  sajhig, 
'*  What  do  you  want  with  money  ?  You  have  plenty  to  eat  and  drink." 
All  this  took  place  before  the  year  1817.  (Some  facts  were  then  added, 
shewing  the  facility  with  which  Buckhy  was  managed  by  Whe^  especially 
as  to  the  custody  of  BuekUg^z  papers. )  That  she  bad  heard  BmcU^  say  to 
Wood :  "  You  have  got  my  money ;  and  I  can  neither  get  principal  er 
interest ;  you  keep  me  penniless.**  That,  after  Buckley*^  death.  Wood  told 
her  that  Bmekky  had  lived  to  spend  all  his  money ;  whereoponslid  told  him 
she  knew  better*  and  that  he  never  gave  him  the  chance  to  speod  h.  Thtt 
Wood  made  no  answer,  but  smiled  and  walked  away.  That,  after  the  loan 
of  the  stock,  Bueklep  did  not  appear  to  have  in  his  pocket  any  more  money 
than  two  old  five  shilling  pieces  and  a  few  halfpence,  bat  no  money  to  any 
amount :  and  that,  with  reqpect  to  his  usual  habitsas  to  ezpences,  the  never 
knew  him  to  spend  anything  except  for  a  bit  of  gingerbread  which  he  woald 
buy,  and  such  a  thing  as  that. 

Buckley  continued,  from  the  time  of  the  said  arrangement  between  him 
and  Wood,  until  the  decease  of  BmeJdey,  to  board  and  lodge  with  Wood, 
Buckley  died  in  the  house  of  ff^ood,  at  an  advanced  age,  on  11th  September 
1824  :  and  there  were  two  crown  pieces  in  Buckley*^  pocket  when  he  died. 

Sarah  Bartlett  proved  that  she  had  heard  Joeepk  Buckley  ask  Hkomae 
Wood  for  a  settlement.  That  the  last  time  she  heard  this  was  in  ^prtl 
1823.  That  Mrs.  Wo(^  then  said  to  her  husband  Thomat  Wood:  '*  We 
have  had  Buckley's  money;  and  you  pay  it*'  Wood  then  said:  '*Well, 
Prue,  we  had ;  and  1  mean  to  pay  it.** 

Simon  Goodie,  who  had  lived  with  Wood  from  Michaebmae  1822  to 
Michaelmas  1823,  proved  that  he  had  frequently  heard  Buehky  wkjx 
"  Please,  Mr.  Wood,  settle  with  roe."  Wood  used  to  be  very  mild  with  hin^ 
and  say,  '*  I  will  do  so  another  day.**  That  that  would  pacify  hbn ;  and 
he  would  go  away,  and  come  back,  and  Wood  would  tell  him  the  iMne 
story;  and  sometimes  Wood  would  say  that  he  would  settle  with  him 
another  day.  Wood  was  never  harsh  with  him,  and  used  to  say,  **  I  wiH 
settle  with  you  another  day,  Mr.  Buckley,**  and  always  was  very  mikL 
Sometimes  Buckley  would  break  out  into  a  passion  with  Wood,  and  call 
Wood  a  rog^e. 

WiiUam  Wood,  a  nephew  of  Thomas  Wood,  proved  that,  in  S^itember 
1814,  he  went  to  live  in  a  house  of  his  uncle's  at  CAarAon,and  that  BudUey 
was  living  with  bis  uncle  at  that  time  at  CharUou,    That,  in  answer  to 


r 
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Whether  there  was  evidence,  to  go  to  the  jury,  to  Qwen^M  Bench. 

entitle  the  plaintiff  to  a  verdict  on  the  issues  raised  upon  :_ 

tlie  2d  plea,  or  either  of  them ;  and  whether  the  said  ^'^ 

e^dence  was  sufficient  in  that  behalf;  the  Court  to  draw  Ormond. 
such  inferences  of  fiict  as  the  jury  might  have  drawn. 
.And  the  verdict  on  those  issues  was  to  be  entered  for 
pbuntiff  or  for  defendants,  as  the  Court  might  direct 
father  party  to  be  at  liberty  to  raise  all  objections 
suinng  either  from  the  fects  or  on  the  face  of  the  record. 
^nd  either  party  to  be  at  liberty  to  turn  the  special  case 
mnto  a  special  verdict,  amending  it  first  by  adding  as  facts 
^njch  inferences  as  the  Court  might  have  drawn. 

The  case  was  argued  in  last  Easter  Term  (May 
l8t(a)),  by  Kinglahe,  Serjt,  for  the  plaintiff,  and  by 
£tdt  iar  the  defendants.  The  points  relied  upon  in 
ligament  appear  sufficiently  by  the  judgment. 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.,  in  this  term  (May  29th), 
delivered  the  judgment  of  the  Court. 

The  first  question  to  be  considered  in  this  case  is, 
whether  there  was  evidence  to  go  to  the  jury  to  entitle 


appUeatioiis  for  a  settlement  by  Buckley,  Thomas  Wood  used  to  say,  **  Tou 
don*t  want  money.**  That  he  never  saw  his  uncle  Thomas  Wood  give 
BadUqr  money.  And  that,  after  Buckley*s  death,  he  said  to  his  uncle, 
"How  yon  must  be  put  about  for  money  by  Buckley's  death  :**  in  answer 
to  which  his  nncle  said  that,  if  no  papers  could  be  found,  nothing  could  be 
redeemed ;  and  that  he  had  taken  care  of  that.  That  Buckley  was  ill  for 
one  week  before  his  decease ;  and  that  he  was  not  sensible  during  that  week. 

It  waa  admitted  by  the  defendants*  counsel  that  Buckley  was  a  weak 
inwfed  man,  and  that  the  stock  mentioned  in  the  condition  of  the  bond  had 
never  been  transferred.  Buckley  was  taken  ill  on  a  Saturday,  and  died 
the  next  Saturday,  11th  September  1824.  He  was  not  quite  sensible  all 
the  week ;  not  sensible  so  as  to  converse,  in  any  part  of  the  week. 

(«)  Before  Lord  Campbell  C.  J.,  PatUson,  WigMman  and  Brie  Js. 
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sacb  evidence,  we  draw  from  it  the  inference  which  Queen's  Bench. 
I  have  stated :  and,  the  action  having  been  commenced  ' 

within  twenty  years,  this  issue  must  be  entered  for  the        ^'-^^^ 
plaintiff.     The  cases  of  Hart  v.  Nash  (a)  and  Hooper  v.      OftMOND. 
Stephens  (b)  are  in  point  to  shew  that  such  a  dealing 
is  equivalent  to  a  money  payment  (c). 

The  verdict  upon  the  second  issue  raised  on  the 
second  plea  must  likewise  be  entered  for  the  plaintiff,  as 
the  dividends  mentioned  in  the  second  breach  became 
due  within  twenty  years  next  before  the  commencement 
of  the  action. 

By  the  agreement  between  the  plaintiff  and  the 
defendants,  stated  in  the  special  case,  either  party  is  at 
liberty  to  raise  any. objection  on  the  face  of  the  record 4 
And  the  defendants  objected  that  the  first  replication  to 
the  second  plea  is  bad  in  point  of  law,  because  such  an 
acknowledgment  as  is  there  stated  would  not  take  the 
case  out  of  the  statutes  of  limitations. 

To  judge  of  this  objection,  we  must  look  to  see  what 
the  iceal  contract  was,  as  it  appears  from  the  bond  and 
condition  bearing  date  5th  December  1812. 

The  condition  contains  a  recital,  that  Wood  wished 
to  borrow  from  Bvckley,  and  to  take  up  at  interest,  the 
sum  of  8777.  4^.  Icf.,  five  per  cent  stock,  and  had  applied 
to  Buckley  to  advance  him  the  same,  or  the  produce  by 
sale  thereof;  which  Buckley  had  agreed  to  do,  being  only 
entitled  to  as  much  as  he  would  have  received  in  case 
the  stock  had  continued  standing  in  his  own  name.     It 

(a)  2  C.  itf.  $•  R.  337.     S,  C.  6  Tyr.  965.  (b)  i  A.  ^  E.  71. 

(c)  Worihiwftan  v.  Grinuditch  (7  Q.  B.  479),  Cattander  v.  Howard 
(10  Own.  B,  290),  Bevan  v.  Gething  (3  Q.  B.  740),  and  the  note  in 
1  SmUh'a  Leading  Cases,  321,  on  Whitcomb  v.  M  kiting  (2  Dough  632) 
were  also  referred  to  during  the  argument  on  this  point.  And  see  Lucas 
v./oN<«(5  Q.  ^.949). 
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then  recites  that  the  stock  had  been  sold  out,  and  the 
produce  thereof,  amounting  to  792/.  4*.  2d.,  had  been  paid 
to  Wood;  and  that  it  had  been  agreed  between  them 
that  the  like  sum  of  877/.  4«.  Id.,  five  per  cents.,  should 
be  replaced  by  Wood  in  the  name  of  Buckley.  The 
condition  is  then  declared  to  be,  that  Wood  should  re- 
place the  stock  on  or  before  the  5  th  day  otJune  1813, 
and  pay  to  Buckley,  in  lieu  of  the  dividends  thereof, 
such  sum  or  sums  of  money  as  Buckley  would  have 
been  entitled  to  receive  for  the  dividends  of  the 
877/.  4s.  Id.  in  case  the  same  had  continued  standing 
in  his  name,  at  such  time  and  times,  in  such  shares  and 
proportions,  and  in  such  manner,  as  the  same  dividends 
would  have  been  payable  to  him  in  case  the  same  bad 
not  been  sold  in  manner  aforesaid. 

The  bond  is  conditioned  for  the  replacing  a  precise 
amount  of  stock  on  a  fixed  day,  viz.,  5th  June  1813, 
not  for  the  payment  of  any  given  sum  of  money  on  that 
day,  nor  even  for  the  payment  of  such  a  sum  of  money 
as  would  purchase  the  given  amount  of  stock ;  but  for 
replacing  the  stock  itself. 

Such  being  the  nature  of  the  instrument  on  which  the 
action  is  brought,  we  are  to  consider  whether  it  comes 
within  sect  5  of  stat.  3  &  4  W.  4.  c.  42.,  by  which  it  is 
provided  that,  if  any  acknowledgment  shall  have  been 
made,  either  by  writing,  or  by  part  payment  or  part 
satisfaction  on  account  of  any  principal  or  interest  being 
then  due  on  any  special^,  it  shall  be  lawful^  to  the 
persons  entitled  to  the  action  to  bring  their  action  for 
the  money  remaining  unpaid  and  so  acknowledged  to  be 
due  within  twenty  years  after  such  acknowledgment  by 
writing  or  part  payment  or  part  satisfaction  as  aforesaid. 
The  defendants'  counsel  insisted  that  this  cannot  extend 
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to  a  bond  conditioned  for  the  replacing  of  stocky  arguing  QuuiCa  Btneh. 

1 85 1 

that  this  is  an  act  to  be  done,  and  that  the  breach  sounds  [ — 

in  damages,  depending  upon  the  price  of  the  stock  when  ^^^^ 

it  ought  to  have  been  replaced  or  when  the  action  is      Obmond. 
l>rought 

We  are  of  opinion  that  this  view  of  the  5th  section  is 
oorrect.     The  payment  of  sums  of  money  in  lieu  of 
^▼idends  which  would  have  been  payable  if  the  stock 
liad  remained  in  the  name  of  the  obligee  is  not  payment 
^(mterest;  neither  is  any  sum  of  money  thereby  acknow- 
ledged to  be  due.     Indeed  the  replication  itself  does  not 
so  allege ;  but  only  that  the  said  Thomas  Wood  made  an 
admowledgment  that  the  said  amount  of  stock  remained 
untranrferredy  by  making  part  satisfaction  on  account  of 
the  money  so  payable  in  lieu  of  dividends.     This  aver- 
ment certainly  does  not  bring  the  case  within  the  words 
of  the  5th  section,  nor  (as  we  think)  within  the  spirit  of 
it    If  any  authority  was  wanting,  we  have  the  case  of 
dUHngham  v.  Washett(a)y  in  which  it  was  held  that  a  plea 
of  set-oflF  to  such  a  bond  was  bad,  because  it  was  not  a 
bond  for  the  payment  of  money.     The  argument,  that, 
as  the  bond  in  question  is  plainly  within  the  3d  section, 
it  must  necessarily  be  within  the  5th,  is  quite  untenable ; 
for  it  is  obvious  that  a  bond  conditioned  to  perform  the 
covenants  of  a  lease  in  respect  of  repairs,  or  any  other 
matter  sounding  purely  in  damages,  would  be  within  the 
3d  section ;  and  yet  it  would  be  impossible  by  any  in- 
genuity of  construction  to  bring  it  within  the  5th.     As, 
therefore,  the  first  breach  relates  to  the  day  of  default, 
viz.  5th  June  1813,  which  was  more  than  twenty  years 
before  the  action,  and  the  plea  sets  up  that  defence,  to 
which  the  replication  is  no  answer  in  law,  we  are  of 

(a)  13  Price,  434. 
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Volume  XV 1 1,   opinioti  that,  though  the  verdict  on  the  rejoinder  taking 

'__  issue  on  that  replication  must  be  found  for  the  plaintiff, 

Blaib       ^Yae  plaintiff  nevertheless  is  not  entitled  to  any  damages 
Oemond.      on  that  breach,  on  account  of  the  insufficiency  of  the 
replication. 

The  second  breach  stands  on  very  different  grounds. 
Though  the  remedy  to  recover  damages  for  not  replacing 
the  stock  is  taken  away  by  lapse  of  time,  yet  the  condi- 
tion so  to  replace  it  is  not  thereby  wholly  destroyed: 
and  that  part  of  the  condition  which  requires  the  pay- 
mGnt  from  time  to  time  of  such  sums  of  money  as  would 
have  been  payable  by  way  of  dividends  if  the  stock  had 
remained  in  the  name  of  Buckley  still  continues  in  force. 
This  last  stipulation  is  distinctly  expressed  in  the  words 
of  the  condition,  that  Buckley  was  to  receive  such  sums 
of  money  as  he  would  have  been  entitled  to  for  divi- 
dends at  such  times  and  in  such  manner  as  the  dividends 
would  have  been  payable  to  him  if  the  stock  had  not 
been  sold  out.  The  defendants'  counsel  contended  that 
this  extends  only  to  the  payment  of  the  dividends  down 
to  the  5i\iJune  1813,  when  the  stock  was  to  be  replaced. 
But  down  to  that  day  there  could  only  have  been  one 
dividend  due ;  and  the  language  employed  seems  to  us 
clearly  to  extend  to  all  accruing  dividends  till  the  stock 
should  be  replaced. 

It  was  further  contended  that  the  Statute  of  Limita^- 
tions  must  run  from  the  5th  June  1813,  when  there  was  a 
forfeiture  of  the  bond  for  not  replacing  the  stock.  But, 
as  is  laid  down  by  Parke  B.  in  the  recent  case  of  Sanders 
v.  Coward  (a),  "  although,  on  the  first  breach  of  the 
condition  of  a  bond,  the  obligee  may  sue  the  obligor, 
and  have  judgment  under  stat.  8  &  9  W^.  3.  c.  11.,  as 

(a)  Ui  M.^  11.48.56. 
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secarity  of  a  higher  natare  for  fature  breaches^  he   Queen's  Bench. 

1851. 


*^  not  bound  to  pursue  that  course.    He  may  waive  the 

^ight  of  action  on  the  bond,  in  respect  of  the  first  breach^        ^^^^ 
oir  any  number  of  breaches,  and  be  contented  with  the      Ormond. 
specialty   security  only   for  future   breaches,   and  sue 
Bfterwaids  on  a  subsequent  forfeiture,  and  assign  that 
for  a  breach"  (a). 

For  these  reasons  we  are  of  opinion  that  the  plaintiff 
is  entitled  to  judgment  on  the  second  breach. 

Leave  b  reserved  to  turn  the  special  case  into  a  special 
Terdict :  but  there  are  no  materials  for  a  special  verdict ; 
and  the  only  questions  which  can  now  be  debated 
appear  on  the  record,  and  may  be  brought  before  a 
superior  court  by  writ  of  erron  Our  judgment,  there- 
fore, is  that  the  verdict  entered  for  the  plaintiff  must 
stand,  and  that  the  judgment  be  entered  for  the  plaintiff 
for  the  penalty  of  the  bond  ;  but  that  the  damages  be 
confined  to  those  claimed  in  the  second  breach. 

Ordered:  That  the  verdict  entered  herein  for  the 
plaintiff  do  stand,  and  that  judgment  be  entered  for  the 
plaintiff  for  the  penalty  of  the  bond:  but  that  no 
damages  be  levied  on  the  first  breach,  and  that  damages 
(viz.)  672£  6s.  Ad.  be  levied  on  the  second  breach. 

(a)  Tuckey  v.  Hawkint  (4  Com,  B,  665),  Bealy  v.  GreensUde  (2  Cro,  §• 
/.  61.  S.  a  2  Tyr,  121),  HoUia  v.  Palmer  (2  New  Ca.  713)  and  Savile  v. 
Jaektom  (13  Priee,  7 15)  were  also  cited  in  the  argument  on  this  point. 
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Maifvzhi.  Latham  and  another  against  Speddikg. 

plaintiff  in  7"  USH^  in  last  Eoster  Term,  obtained  a  rule  to  shew 

CwirteJlSnSng  cause  why  the  order  of  Patteson  J.,  after  mentioned, 

"^l^X  should  not  be  rescinded. 

^S/rtrtT"  ^^  appeared  by  the  affidavits  on  which  the  learned 

^^I^^^Y^^  Judge  made  the  order  that  the  action  was  trespass  for 

c.61.«.  13.,on  .                                                                 . 

tbe  ground  tbat  breaking  and  entering  the  dwelliug  house  of  plaintifis. 

ditamentscame  Defendant  pleaded:  1.  Not  guilty  (by  statute);  2.  Not 

in  question,  _. 

the  onus  is  up-  possessed.     On  the  trial,  before  Lord  Campbell  C.  J., 

thatheougbt  at  the  Middlesex  Sittings  after  Hilary  Term,  1851,  a 

andhemvutif'  Verdict   was  found  for  plaintifis,   with  40«.   damages. 

Sd  U,2jide**''  The  Lord  Chief  Justice  said  that  he  would  not  certify 

ti^*au^***'"  ^^'  ^^  ^^  *  proper  case  to  be  tried  in  a  superior  Court; 

^'^^  and  consequently  the  plaintiflb  made  no  application  for 

Not  possessed,  a  certificate.     The  learned  Judge,  on  the  facts,  made  an 

in  an  action  of 

trespass  auare  order  that  the  Master  should  tax  and  allow  to  plaintiffi 

dansum  nreffit,  ,    .                  ^      .                ,.               , 

does  not  neces-  theuT  costs  of  suit  accorumg  to  the  statute. 

sarily  raise  a 
question  of  title 
in  this  sense. 

TheppoTiso  Montague  Chambers  and  C.   W.  Wood  now  shewed 
in  Stat.  9  &  10 

Vict.  c.  95.  cause  (a).     The  Judge  had  power  to  make  the  order. 

actions" in  The  action   was   brought  for  a   cause   for   which   no 

to  any"  here-*  plaint  could  have  been  entered  in  a  county  court,  the 

"shSlbein  woord  necessarily  raising  a  question  of  tide.     [PaUe- 

?^Ju  onf^to  *^  ^'     ^^  ^^'^^  advised,  I  thought  I  had  no  discretion, 

actions  in  and  was  bound   to  make   the   order.     The   Court  of 

which  the 

question  of 

title  actually  arises  in  the  course  of  the  trial. 


(a)  Before  Lord  Campbdl  C.  J.,  PattesoHy   Hightman  and  Erie  Jt. 
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Excbequer.  in  J(me$  v.  Harrison  (a),  has  since  decided  Qutm'*  Bench. 

1851. 
that  the  power  of  the  Judge  under  stat  13  &  14  Vict  ' — 

c  61.  s.  13.   is  discretionary.]     Janes  y.  Harrison  (a)      I-^tham 
AewB  that  the  Judge  has  at  all  events  the  power  of    Speddino. 
leaking  the  order^  though  he  may  not  be  absolutely 
bound  to  make  it     There  the  action  was  brought  for  a 
matter  in  which  the  Superior  Court  and  the  county 
courts  had  concurrent  jurisdiction ;  but  the  question  of 
title,  here  raised,  is  expressly  excluded  from  the  juris- 
dicstion  of  the  county  courts  by  stat.  9  &  10  Vict  c.  95. 
«•  58. :  in  either  case  the  Judge  has  clearly  the  power 
to  make  an  order  for  costs  under  stat  13  &  14  Vict 
^  61.  s.  13.     [Patteson  J.     If  I  had  thought  I  had  a 
^i^ra^etion,  I  should  have  refused  to  make  the  order, 
*  I  agreed,  in  my  view  of  the  case,  with  the  Lord 
^i^f  Justice,  who  refused  to  certify.]     No  certificate 
^^^^     necessary.     The  question  of  title,  raised  by  the 
^"^^  on  Not  possessed,  is  out  of  the  jurisdiction  of  the 
^*^^ty  courts  altogether ;   Timothy  v.  Farmer  (ft),  THn- 
"^^^^^"^  V.  Pattison  (c),  Pumell  v.  Younff  (d),  Wright  v. 
^^^^^^^U  (ey     The  plaintiflRs  are  therefore  entitled  to  costs 
»»^^€r  the  Statute  of  Gloucester  {6  Ed.  1.  c.  1.  s.  2.).  [Lord 
C*^^»^fl  C.  J.     The  question  of  title  may  arise  under 
t^^  plea  of  Not  possessed ;  it  does  not  follow  that  it  must] 
'S^e  cases  cited  shew  that  the  plea  puts  the  plaintiff's 
title  in  issue.    [Lord  Campbell  C.  J.    The  words  of  stat. 
9&  10  Vict  c.  95.  s.  58.  are  **in  which  the  title  *•  &c. 
''diall  be  in  question."    That  seems  to  point  to  some- 
thing more  than  the  mere  raising  of  the  issue  upon  the 
record.      Wightman  J.      Before   the   New   Rules  the 

(a)  6  Exck.  329.    See  Orchards.  Moxsy,  2  E.  ^  B.  206;   Cralu  ▼. 
BomO,  2E.^B.  210.    And  tee  stat.  15  &  16  rtci.  c.  54.  «.  4. 
(6)  7  Com.  B.  814.  (c)  3  Com.  B.  243. 

(<0  3  AT.  ^  If.  288. 
(e)  S.  C.,(iiot  S.  P.)  13  Beav.  81.     19  L.  J,  (N.  S.)  Ch.  627. 
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Folume  xvil.  pUuDtiff's  title  might  be  disputed  under  the  plea  of  Not 

I  Off  I 

•  guilty.  According  to  your  argument,  there  would 
Latham  always  have  been  a  question  of  title  when  that  plea  was 
Sp£ddiwo.  pleaded.]  That  objection  is  noticed  and  answered  in 
the  judgment  in  Pumell  v.  Young  (a).  [Lord  Campbell 
C.  J.  Surely  a  county  court  may  try  the  mere  question 
of  possession  or  non-possession.]  Pumell  v.  Young  {h) 
expressly  decides  that  a  denial  of  possession  is  necessa- 
rily always  a  denial  of  title.  Tinmstoood  v.  PattUon  (c) 
shews  that  it  is  immaterial  whether  or  not  the  question 
of  title  be  afterwards  actually  raised  at  the  trial;  the 
defendant  must  at  all  events  be  prepared  at  the  trial 
with  evidence  as  to  that  question.  [Pattesan  J.  How 
can  the  county  court  tell  whether  it  has  jurisdiction  in 
a  matter  brought  before  it,  when  there  are  no  pleadings?] 
The  nature  of  the  issue  raised  would  appear  in  the 
course  of  the  evidence.  [Pattesan  J.  Do  you  go  so 
far  as  to  say  that  no  action  of  trespass  for  breaking  and 
entering  can  be  tried  in  a  county  court  ?]  It  cannot, 
where  the  title  of  the  plaintiff  is  denied.  Even  consent 
could  not  give  jurisdiction. 

Lushf  contr^  The  question  is  simply  whether  the 
plaintiffs  are  entitled  to  an  order  for  their  costs  under 
Stat.  13  &  14  Vict.  c.  61.  s.  13.  In  the  first  place, 
Janes  v.  Harrisan  (d)  decides  that  the  Judge's  power  to 
make  such  order  is  discretionary.  Is  the  present  then, 
a  case  for  the  making  of  an  order  under  such  dis- 
cretionary power  ?  It  is  said  that,  by  stat  9  &  10  Vict. 
c.  95.  s,  58.,  no  plaint  could  be  entered  in  respect  of 
this  dispute  in  a  county  court.  But  the  cases  cited  in 
support  of  this  proposition  do  not  go  that  length.     Pur- 

(a)  3M,^W.  295.  (6)  3  M.^W.  288. 

(c)  3  Com.  B.  243.  (d)  6  Exch.  329. 
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nell  V.  Voufiff  (ci)  was  decided  upon  the  construction  of  Qtuen^s  Bench. 
Stat*  43  EHz.  c.  6.,  which  defined  the  classes  of  actions        ^^^^* 
m  which  a  Judge  might  certify  to  deprive  the  plaintiff      Latham 
of  his  costs,  and  which  excluded  actions  concerning  *^  any     Speddino. 
title  or  interest  of  lands."    Lilley  v.  Harvey  (b)  decides 
that  it  is  for  the  Judge  who  tries  the  cause  to  deter- 
mine whether  or  not  a  question  of  title  is  really  raised 
in  the  cause.     There  was  nothing  here  which  could 
have  authorized  a  county  court  to  decline  jurisdiction,  if 
the  action  had  been  brought  there.     The  affidavits  do 
not  shew  that  any  question  as  to  title  was  in  fact  raised 
^t  the  trial ;  it  was  for  the  plaintifis  to  shew  that  it  was ; 
Odd  firom  what  appears  to  have  been  said  by  the  Lord 
Chief  Justice  it  is  clear  that  it  was  not.     A  prohibition 
^x)uld  not  have  been  granted,  upon  the  mere  issuing  of 
the  plaint (<?)  in  the  county  court:  and  therefore  the 
application  of  the  plaintifis  for  costs,  which  assumes 
that  there  was  a  case  for  prohibition,  is  incorrect     The 
cases  cited   as   shewing   the   effect  of  a  plea  of  Not 
possessed  decide  only  that  under   that  plea  the  ques- 
tion of  title  may  be  raised;  not  that  it  is  necessarily 
raised.      [Lord  Campbell  C.  J.      I  should  be  sorry  if 
the  plaintiffs,  in  the  present  case,  were  entitled  to  full 
costs :  the  action  was  vexatious ;  and  there  was  nothing 
in  it  which  a  county  court  could  not  have  tried.     My 
own  impression  is  that  it  is  not  within  the  exceptions  in 
the  county  court  Acts:  that  these  exclude  actions  in 
which  title  ** shall  be"  in  question,  but  not  actions  in 

which  title  might  be  in  question.] 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  afterwards,  in  this  term  {May 
29th),  delivered  the  judgment  of  the  Court. 

(a)  Z  M.^W,  288.  (6)  6  DowL  §•  L.  648. 

(c)  See  Sewdl  v.  /ojies,  I  L.  M.  $•  P.  626. 
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rabtm*  XViL  ^^  ^^^  o^  opinion  that  this  rule  must  be  made  abso- 
^^^^'  lute.  The  learned  Judge  made  the  order  for  costs  to 
Latham  the  plaintiffs,  considering  that  stat.  13  &  14  Vict  c.  61. 
Spkddwo.  i,  13.  was  imperative  on  him  to  do  so,  if  the  case  was 
one  which  could  not  ha?e  been  brought  before  the 
cbunty  court,  and  treating  the  defendant's  plea  of  "Not 
possessed''  as  conclusive  upon  him  that  the  dtle  did 
come  in  question,  and  therefore  that  the  countj  court 
could  not  have  entertained  the  suit,  according  to  the 
case  of  Timothy  r.  Farmer  (a).  At  the  time  of  the 
decision  of  that  case,  the  initiative  as  to  depriving  the 
plaintiff  of  costs  lay  on  the  defendant,  bj  stat  9  &  10 
Vict  c.  95.  s.  68.;  and  it  might  be  that  he,  having  pleaded 
"  Not  possessed,"  was  concluded  from  asserting  that  the 
title  did  not  come  in  question.  But,  by  the  last  Act, 
the  onus  as  to  costs  for  the  plaintiff  is  thrown  on  the 
plaintiff;  and  we  think  it  clear  that  he  is  bound  to 
shew  that  he  could  not  sue  in  the  county  court,  by 
establishing  the  fact  that  the  title  did  really  bon&  fide 
come  in  issue;  not  merely  that  the  defendant  had  so 
pleaded  that  it  possibly  might  have  come  in  issue.  The 
words  of  the  58th  section  of  stat.  9  &  10  Vict  c.  95.  are, 
that  the  court  shall  not  have  cognizance  of  any  action  **  in 
which  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments" "  shall  be  in  questimi.^'  We  hold  that  these  words 
mean,  shall  really  and  bona  fide  be  in  question.  Now 
the  aflSdavits  in  this  case  clearly  shew  that  the  title  was 
not  in  question.  The  plaintiffs,  therefore,  might  have 
sued  in  the  county  court ;  nor  could  the  defendant  have 
ousted  the  jurisdiction  of  that  court  by  any  pretence  of 
disputing  the  title.  The  order  therefore  cannot  be 
supported. 

Rule  absolute. 

(a)  1  Com,  ^.814. 
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Queen  )t  Bench, 
l«0l. 


The   Queen   against   The   Poor   Law   Commis-  ^llZ%%d. 
sioners  for  England  and  Wales.  ^®^'*^ 

In  the  matter  of  The  United  Parishes  of  St.  Gilks 
IK  THE  Fields  and  St.  George  Bloomsbuhy. 


JOEACOCKy  in  Hilary  Term,   1851,   moved  for  a  The  Poor  Law 

«^  ^         ^  ^  Commissionera 

certiorari  to  remove  into  this  Court  an  order  of  may,  by  their 
t-Tie  Commissioners  dated  21st  November,  1850.  stat.  4  &  5 

The  order  was  addressed  to  the  directors  of  the  poor  „.'i5./42.,' 
of  the  above  united  parishes,  the  vestrymen  of  the  said  [ate^^^Vuide' 
;S3arishes,    the   churchwardens   and   overseers,   and    the  »^e  g"a';d'an8 

-"^  '  '  of  a  parish  or 

c^Ierks   to   the  justices   of  petty  sessions   held   for  the  union,  though 

governed  by  a 

division    in    which    the    parishes    are    situate.     After  iocal  Act,  in 

,  the  rnanagc- 

irefemng  to  stat.  11  G.  4  &  1  ^F.  4.  (local  and  personal,  mentofthe 

poor :  but  they 
cannot  change 
"•he  relations  of  the  local  authorhies  among  themselves,  nor  substantially  alter  the  machinery 
established  under  the  Act  to  carry  out  its  purpose. 

Under  a  local  Act,  1 1  (?.  4  ^  1  /r.  4.  c  x.,  the  general  management  of  the  affairs  of 
a  district,  relative  to  the  maintenance  and  government  of  the  poor,  was  entrusted  to  a  body 
of  vestrymen;  and  they,  under  the  same  Act,  chose  directors  of  the  poor,  who  performed 
executive  duties  under  the  vestrymen,  and  sulijcct  to  rules  of  government  which  the  Act 
empowered  the  vestrymen  to  make.  The  directors  were  by  the  same  Act  to  exercise  all 
the  powers,  as  to  the  poor,  which  might  be  exercised  by  churchwardens  and  overseers. 
The  vestrymen  were  authorised  to  appoint  a  governor  of  the  workhouse,  and  such  other 
officers  as  they  should  think  fit,  with  salaries,  and  from  time  to  time  to  remove' such  officers 
and  appoint  others  in  their  places. 

The  Poor  J-aw  Commissioners,  acting  under  stat.  4  &  5  W.  4.  c.  7G.,  made  an  order, 
reqairing^r  among  other  things,  by  Article  66,  that  the  vestrymen  of  the  above  district  should, 
whenever  it  should  be  requisite,  or  there  should  be  a  vacancy,  appoint  persons  to  certain 
enomerated  offices  (incluaing  that  of  Master  of  the  workhouse),  and  also  such  assistants  and 
servants  as  they  or  the  dinctorgy  with  the  consent  of  the  Commissioners,  niight  deem  necessary 
for  the  efficient  performance  of  the  duties :  and,  by  Article  67,  that  the  officers  so  appointed 
should  respectively  perform  such  duties  as  might  be  required  of  them  by  the  rules  of  the  Poor 
Law  Board,  and  suc*h  other  duties,  conformable  to  the  nature  of  their  offices,  as  the  vestry  or 
tbo  directors  might  lawfully  require  of  them  :  and  providing,  by  Article  BH,  that  the  dii tciors 
might  at  their  discretion  suspend  any  of  the  above  named  officers,  reporting  the  cause 
of  such  suspension  to  the  Commissioners,  who  might  thereupon  remove  it.  Held,  on 
notion  for  a  certiorari,  that  the  Commii-sioners  had,  in  Articles  66  and  88,  exceeded  their 
^tbority  by  unduly  transferring  powers  from  the  vestrymen  to  the  directors.  Certiorari 
granted. 

VOL.    XVIU  N.   S.  2    (i 


**6  Q.    B.    [HILARY  VA(  ATTON.] 

Votmmexni.    Dublic)   c.  X.  (a),  which  it  stated   to   contidn   various 
isol.  .  . 

'        provisions  for  the  appointment  of  vestrymen  and  di- 

e  QuFEN    i-cctors  of  the  poor,  for  administering  relief  to  the  poor, 
^Co^ms^    and  for  managing  the  workhouse  of  the  united  parishes 
sioNKna.       of  St.  Giles  and  St.  George;  and  after  reciting  that  **it 
St.  Giles     is  exi)edient  that  rule^  and  regulations  should  be  pre- 
St.  Gkorgb.    scribed  for  the  more  complete  government  and  guidance 
of  the  said  directors,  the  government  of  the  said  work- 
house, and    the   appointment  of  the   ofiBcers  required 
for  the  due  administration  of  relief  therein ;  and  that 
the  duties  of  such  ofRcers  should  be  defined,"  the  order 
stated  that  the    Board   did  thereby  order,  direct  and 
declare  that  the  rules,  orders  and  regulations  after  men-  * 
tioned  should  be  observed  in  respect  to  the  workhouse 
belonging  to   the    said    united    parishes,  and  become 
imi^erativc  and  binding  on  the  parties  concerned.    Then 
followed    107   Articles,  relating   to   the   admission    of 
paupers,  the  management  of  the   paupers  and  of  the 
workhouse,  appointment  of  officers,  their  qualificadons, 
tenure  of  office,  remuneration  &c.,  their  duties,  generally 
and  severally,  and  the  receipt  and  payment  of  money  by 
them.     Among  these  articles  were  the  following. 

Art.  1.  Everj  pauper  who  shall  be  admitted  into  the  workhouse,  either 
upon  his  first  or  any  subsequent  admission,  shall  be  admitted  in  lomc  one 
of  the  following  modes  only;  that  is  to  say:  By  a  written  or  printed 
order  of  the  directors,  signed  by  their  clerk.  By  a  written  or  printed  order 
signed  by  an  overseer  or  assistant  overseer  of  the  parishes.  By  the  master 
of  the  workhouse  (or  during  his  absence,  or  inability  to  act,  by  the  matron, > 
without  any  order,  in  any  caxe  of  sudden  or  urgent  necessity.  Provided 
that  the  master  may  admit  any  pauper  delivered  at  the  workhouse  under  an 
order  of  removal  directed  to  the  churchwardens  and  overseers  of  the  said 
united  parishes. 

(a)  See,  as  to  this  Act,  and  the  constitution  of  the  united  parishes, 
Hetjina  v.  lfu»!nf,  ante,  p.  332. 
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Alt.  2.  No  pauper  shall  be  admitted  under  any  written  or  printed  order 
as  mentioned  in  Art.  1 .,  if  the  same  bear  date  more  than  six  days  before  the 
panper  presents  it  at  the  workhouse. 

Art.  3.  If  a  pauper  be  admitted  by  the  master  or  matron  without  any 
ordvy  the  admission  of  such  pauper  shall  be  brought  before  the  Board  of 
Dirsctors  at  their  next  ordinary  meeting,  who  shall  decide  on  the  propriety 
of  the  pauper's  continuing  in  the  workhouse  or  otherwise,  and  make  an 
order  accordingly. 

Aft.  13.  The  directors  shall  not  admit  into  the  workhouse,  or  any  ward 
of  tbe  same,  or  retain  therein,  a  larger  number  or  a  different  class  of  paupers 
I  that  from  time  to  time  fixed  by  the  Poor  Law  Board ;  and  in  case  su.  b 
r  shall  at  any  time  be  exceeded,  the  fact  of  such  excess  shall  be 
I  reported  to  the  Poor  Law  Board  by  the  clerk. 
Art  25.  The  paopers  of  the  several  classes  shall  be  kept  employed 
;  to  their  capacity  and  ability ;  and  no  pauper  shall  receive  any 
I  for  his  labour. 
Art  64.  Tbe  directors  shall  cause  the  workhouse  and  all  iu  furniture 
ad  appurtenancefl  to  be  kept  in  good  and  substantial  repair ;  and  shall, 
i  to  time,  remedy  without  delay  any  such  defect  in  the  repair  of 
tbe  liou8e»  its  drainage,  warmth,  or  ventilation,  or  in  the  furniture  or 
ftxtnres  thereof,  as  may  tend  to  injure  the  health  of  the  innuites. 

Art  65.  We  do  declare,  that,  subject  to  the  rules  and  regulations  herein 
contained*  the  guidance,  government,  and  control  of  the  workhouse,  and 
of  the  olBoers,  servants,  assistants,  and  paupers  within  such  workhouse,  shall 
be  esercised  by  the  said  directors. 

Appmnimeni  of  Officers.  Art.  66.  The  vestrymen  of  the  joint  vestry 
shall,  whenever  it  may  be  requisite,  or  whenever  a  vacancy  may  occur, 
appoint  fit  persons  to  hold  the  undermentioned  ofiBccs,  and  to  perform  the 
dnties  respectively  assigned  to  them ;  namely,  1.  Master  of  the  workhouse. 
2.  Matron  of  the  workhouse.  3.  Chaplain.  4.  Schoolmaster.  5.  School- 
nuBtren.  6.  Porter.  7.  Medical  officer  for  the  workhouse.  8.  Nurse. 
And  also  such  assutants  and  servants  as  they  or  the  directors,  with  the 
consent  of  the  Poor  Law  Board,  may  deem  necessary  for  the  efficient 
performance  of  the  duties  of  any  of  the  said  offices. 

Art.  67.  The  officers  so  appointed  to  or  holding  any  of  the  said  offices, 
as  well  as  all  persons  temporarily  discharging  tbe  duties  of  such  offices, 
shall  respectively  perform  such  duties  as  may  be  required  of  them  by  the 
mles  and  regulations  of  the  Poor  Law  Board  in  force  at  tbe  time,  together 
with  all  such  other  duties,  conformable  with  the  nature  of  their  respective 
offices,  as  the  joint  vestry  or  tbe  directors  may  lawfully  require  them  to 
perform.  Provided  always,  that  every  regulation  applying  to  any  officer 
holding  his  office  under  this  order,  shall  apply  to  any  officer  of  the  like 
ition  appointed  by  the  joint  vestry  or  tbe  directors,  although  such 
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Q.  B.    [HILARY  VACATION.] 

officer  may  have  been  appointed  before  this  order  shall  hare  come  into 
force. 

Art.  Qd.  Every  officer,  assistant  and  servant  to  be  appointed  under  thii 
order,  shall  be  appointed  by  a  majority  of  the  joint  vestrymen  present  att 
meeting  of  the  Board,  consisting  of  the  usual  quorum  of  such  vestry  duly 
convened  according  to  the  provision  of  the  said  recited  Act.  Every  such 
appointment  shall,  as  soon  as  the  same  has  been  made,  be  reported  to  tht 
Poor  Law  Board  by  the  clerk  of  the  said  vestry. 

Art.  69.  No  appointment  hereafter  to  be  made  to  any  of  the  offices 
specified  in  Art.  66,  shall  be  made  under  this  order,  unless  a  notice  that 
the  question  of  making  such  appointment  will  be  brought  before  the  veftiy 
has  been  given  and  entered  on  the  minutes,  at  one  of  the  two  ordinary 
meetings  of  the  vestry  next  preceding  the  meeting  at  which  the  appoint- 
ment is  made,  or  unless  an  advertisement  giving  notice  of  the  consideration 
of  such  appointment  shall  have  appeared  in  some  public  paper  circulating 
within  the  county  of  Middlesex^  by  the  direction  of  the  joint  vettry,  at  least 
seven  days  before  the  day  on  which  such  appointment  is  made :  Provided 
that  no  such  notice  or  advertisement  shall  be  necessary  for  the  appointment 
of  a  servant,  an  assistant,  or  a  temporary  substitute. 

Art.  77.  The  vestry  shall  pay  to  the  several  officers,  assistants,  and  ser- 
vants appointed  to  or  holding  any  office  or  employment  under  this  order, 
such  salaries  or  remuneration  as  the  Poor  I^iaw  Board  may  from  time  to  tima 
direct  or  approve.  Provided  that  the  vestry,  with  the  approval  of  the  Poor 
Law  Board,  may  pay  to  any  officer  or  person  employed  by  the  Testry  or 
directors  a  reasonable  compensation  on  account  of  extraordinary  services, 
or  other  unforeseen  circumstances,  connected  with  the  duteis  of  such 
officer  or  person  or  the  necessities  of  the  workhouse. 

Art.  78.  The  salary  of  every  officer  or  assistant  appointed  to  or  holding 
any  office  or  employment  under  this  order,  shall  be  payable  up  to  the  day 
on  which  he  ceases  to  hold  such  office  or  employment,  and  no  longer. 

Art.  79.  An  officer  who  may  be  suspended,  and  who  may  without  the 
previous  removal  of  such  suspension  be  dismissed  by  the  Poor  Law  Board, 
shall  not  be  entitled  to  any  salary  from  the  date  of  such  suspension  ;  and 
no  officer  who  shall  be  temporarily  suspended  from  his  office  by  reason  of 
his  services  not  being  required,  shall  be  entitled  to  any  salary  pending  such 
temporary  suspension. 

Art.  83.  Every  officer  appointed  to  or  holding  any  office  under  thb  (H^r, 
other  than  the  Medical  officer  of  the  workhouse,  shall  continue  to  hold  the 
same  until  he  die,  or  resign,  or  be  removed  by  the  Poor  Law  Board,  in 
conformity  with  the  provisions  of  the  law  in  that  behalf,  or  be  proved  in  a 
manner  satisfactory  to  the  Poor  Law  Board  to  be  insane. 

Art.  84.  Provided  always,  that  every  porter,  nurse,  assistant,  or  servant 
may  be  dl-^missed  by  the  vestrymen  without  the  consent  of  the  Poor  Law 
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^^'tl ;  but  every  such  dismissal,  and  the  grounds  thereof,  shall  be  reported 

'« tie  Poor  I>aw  Board. 

-^rt.  85.  If  any  master  and  matron  hereafter  appointed  bo  husband  and 

•*"©,  and  one  of  them  should  be  dismissed  by  order  of  the  Poor  Law  Board, 

Of  sliould  otherwise  vacate  his  or  her  office,  or  should  die,  the  other  or  sur- 

^'^o'sliall,  at  the  expiration  of  the  then  current  quarter,  cease  to  hold  his 

*  her  office  of  master  or  matron,  as  the  case  may  be. 

•Art.  87.  Every  medical  officer  duly  appointed  shall,  unless  the  period 
w  whicla  he  is  appointed  be  entered  on  the  minutes  of  the  vestry  at  the 
tone  of  making  such  appointment,  or  be  acknowledged  in  writing  by  such 
""•"'^•l  officer,  continue  in  office  until  he  may  die  or  resign,  or  become 
■•^*y  disqualified  to  hold  such  office,  or  be  removed  therefrom  by  the 
Poor  r^^  Board. 

■^■^   3©.  The  directors  may  at  their  discretion  suspend  from  the  discharge 

*•   ^**"  her  duties  any  master,  matron,  schoolmaster,  schoolmistress,  or 

"***^^^*^    officer;    and  shall,  in  case  of  every  such  suspension,  forthwith 

'^P**'*  ^l»«  same,  together  with  the  cause  thereof,  to  the  Poor  Law  Board  ; 

'^  ^^«  Poor  Law  Board  remove  the  suspension  of  such  officer,  he  or  she 

'''*«"^with  resume  the  performance  of  his  or  her  duties. 

"^^     SO.    When  any  officer  may  die,  resign,  or  become  legally  dis- 

ni^^tfio^  lo  perform  the  duties  of  his  office,  the  vestry  shall,  as  soon  as 

^'^^•ntly  may  be  after  such  death,  resignation,  or  disqualification,  give 

,  '^^  .  ttereof  to  the  Poor  Law  Board,  and  proceed  to  make  a  new  ap- 

■^    ****«mtto  the  office  so  vacant  in  the  manner 'prescribed  by  the  above 

"»»*^^tions. 

"^^c^tice  of  motion  for  a  certiorari,  to  be  made  by  the 

▼east.ry  clerk  of  the  united  parishes  under  the  authority 

^hke   vestrymen,  was   served   upon   the   Poor   Law 

^^tmiasioners.      The  grounds  of  motion  were  stated 

g®^^  rally  to  be   that  the   order  was  illegal  and  void, 

^     Koing   beyond   the    authority  vested   in  the    Com- 

"^^^loners   by  stat.  4  &  5  ^r.  4.  c.  76.  or  any  other 

^     ^^te,  and  as  being  inconsistent  with,  and  contrary  to, 

s^^t.     11  (5.  4  &  1  ^.  4.  c.  X.     The  notice  stated  also 

^  following  objections  to  particular  Articles. 

^o  Articles  1,  2  and  3 :  That  they  attempt  impro- 

P^^ly  to  limit,  restrict  and  conlroul    the   powers   and 

^^crities  given   to   the   directors  of  the  poor  of  the 

^^^^  united  parishes,  and  to  give  improper  powers  and 
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authorities  to  the  overseer  or  assistant  overseer  of  the 
said  parishes. 

To  Article  13 :  That  it  attempts  improperly  to  limits 
restrict  and  contronl  the  powers  and  authorities  given  tor 
the  directors  of  the  poor  of  the  said  united  parishes. 

To  Article  25 :  That  it  improperly  orders  that  no 
pauper  shall  receive  compensation  for  his  labour;  and 
also  thereby  improperly  attempts  to  limit,  restrict  and 
controul  the  powers  and  authorities  given  to  the  directors 
of  the  poor  &c. 

To  Article  64 :  That  it  attempte  improperly  to  take 
away,  restrict  or  controul  the  jurisdiction,  powers  and 
authorities  given  to  and  vested  in  the  vestrymen  and 
vestry  of  the  said  united  parishes  and  of  the  said 
parishes  respectively,  and  to  add  and  transfer  to  the 
said  directors  powers  and  authorities  to  which  they  are 
not  and  cannot  be  entitled;  and  to  add  to  the  juris- 
diction, powers  and  authorities  lawfully  given  to  and 
vested  in  the  said  Poor  Law  Board  and  Poor  Law 
Commissioners. 

To  Article  65 :  That  it  attempts  improperly  to  take 
away,  restrict  or  controul  the  jurisdiction,  powers  and 
authorities  given  to  and  vested  in  the  vestrymen  and 
vestry  of  the  said  united  parishes,  and  of  the  said 
parishes  respectively,  over  and  relative  to  the  said 
workhouse  and  the  officers,  servants,  assistants  and 
paupers  within  the  same,  as  well  as  to  give  improper 
powers  and  authorities  to  the  said  directors. 

To  Article  66:  That  it  attempts  improperly  to  take 
away,  restrict  and  controul  in  some  respects  the  juris- 
diction, powers  and  authorities  given  to  and  vested 
in  the  vestrymen  and  vestry  of  the  said  united  parishes 
and  of  the    said    parishes    respectively,    and    in    other 
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rities:   And  that  it  also  attempts  improperly  to  take 

away,  restrict  or  controul  the  power  and  authority  given    '^^^  Qi'ekn 

lo  and  vested  in  the  directors  of  the  said  parishes.  ^^^^  ^'^^ 
^  Com  MIS- 

To  Articles  67,  68,  69,  77  and  79:  That  they  res-      sionkrs. 

•  "^  In  re 

pootively  attempt  improperly  to  take  away,  restrict  or     St.  Gii.ks 

and 

conCroul  the  jurisdiction,  powers  and  authorities  given  to   St.  Gkouge. 

and     vested  in  the  vestrymen  and  vestry  of  the  said 

unit^cd  parishes  and  of  the  s<'iid  parishes  respectively,  and 

to  add  to  the  jurisdiction,  powers  and  authorities  lawfully 

given  to  and  vested  in  the  said  Poor  Law  Board  and 

Poor  Law  Commissioners. 

To  Articles  83,  85,  87,  88  and  90 :  That  they  res- 

/Actively  attempt  improperly  to  take  away,  restrict  or 

^^  troul  the  jurisdiction,  powers  and  authorities  given  to 

BntX     -vested  in  the  vestrymen  and  vestry  of  the  said 

ui^i  ted  parishes  and  of  the    said   parishes  respectively, 

^^^  given  to  and  vested  in  the  said  directors,  and  to  add 

^  ^l\e  jiuisdiction,  powers  and  authorities  lawfully  given 

*^   ^nd  vested  in  the  said  Poor  Law  Board  and  Poor 

^-^w  Commissioners. 

The  motion  was  grounded  on  an  affidavit  of  the 
^^try  clerk,  Mr.  Robinson,  stating  that,  in  order  to 
the  due  administration  of  the  affairs  of  the  said  united 
parishes  under  the  local  Act,  the  under  mentioned 
offices  were  existing  at  the  time  of  the  notice;  and 
that  all  the  persons  filling  the  said  ofhccs  had  been 
either  expressly  appointed  by  the  said  Act,  or  had  been 
continued,  elected  or  appointed  by  the  vestrymen  of  the 
joint  vestry  under  the  provisions  of  the  said  Act. 

Directors  of  the  poor,  twenty  four  in  numbc>r,  being  vestrymen,  over 
tod  above  the  rectors  and  churchwardens  of  the  suid  united  parishes 
for  the  time  being,  who  are  by  virtue  of  their  re>|)i'cti\r  cffi.cs  appointed 
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directors  by  the  said  Act     One  vestry  clerk.     One  goremor  or  m 
of  the  workhouse.     One  matron  of  the  workhouse.     One  chaplain, 
medical  superintendent.     One  apothecary.     One  assistant  surgeon, 
schoolmaster.     The  office  of  schoolmistress  is  at  this  time  vacant, 
assistant  overseer.     Two  relieving   overseers.     Four  collectors  of 
rates.    One  paymaster.    Two  beadles.    Two  engine-keepers.    One  m 
of  the  infant  establishment.    One  surgeon  of  the  same.    One  teacher 
the  same.     Ouc  superintendent  of  the  schools  at  the 


Peacochy  in  moving,  referred  to  sects.  51,  61,  62, 12r 
of  Stat.  1 1  G^  4  &  1  W.  A.  c.  %.  (a),  and  relied  upon  tbe 

(a)  Tbe  following  clauses  of  stat.  11  C  4  &  1  fT.  4.  c.  x.  were  cited  in 
the  course  of  the  argument. 

Sects.  7  and  8  appoint  forty  five  vestrymen,  including  the  rector  and 
churchwardens,  for  each  of  the  respective  parishes;  and  scMsts.  12  (see 
p.  343,  note  (c),  ante),  13,  14,  provide  for  tbe  annual  election  of  their 
successors,  forty  two  for  each  parish,  exclusive  of  the  rector  and  two 
churchwardens  of  each  for  the  time  being,  who,  by  lect.  12,  are  to  be 
vestrymen  virtute  officii. 

Sect.  38  enacts :  "  That  it  shall  be  lawful  for  the  vestrymen  of  e«cb  of 
the  said  parishes  severally,  from  time  to  time,  at  any  of  their  meetings,  to 
make  such  rules  and  orders  as  to  them  shall  seem  right  for  regulating  the 
elections  of  their  respective  officers  and  servants,  and  for  the  good  govern- 
ment of  such  vestrymen,  officers,  and  of  all  other  persons  employed  under 
such  respective  vestr}'men  in  the  execution  of  this  Act,  and  from  time  to 
time  to  alter  or  to  repeal  any  such  rules  and  orders,  and  to  make  others,  and 
to  impose  such  reasonable  fines  and  penalties  upon  all  person?  oflTending 
against  the  same,  as  to  them  shall  seem  expedient,  not  exceeding  the  sum 
of  0/  for  any  one  offence"  &c. 

Sect.  51  enacts :  *'  That  the  vestrymen  of  the  said  joint  vestry  maj  from 
time  to  time  elect  and  appoint  such  and  so  many  treasurers,  bankers, 
chaplains  of  the  workhouse,  clerks,  governors,  matrons  of  the  workhouse 
and  matrons  of  the  infant  establishment,  paymasters,  collectors  of  the  rates 
for  the  relief  of  the  poor,  assistant  overseers,  and  beadles,  together  with  such 
and  so  many  other  officers,  agents,  servants,  and  persons,  as  they  shall  think 
proper ;  and  shall  take  such  security  of  tho  treasurers,  collectors,  or  other 
receivers  of  money  to  be  continued  or  appointed  under  this  Act,  for  the 
faithful  execution  of  their  respective  offices,  as  such  vestrymen  shall  think 
proper ;  which  securities  may  be  taken  either  in  tho  name  of  the  vestry 
clerk  of  the  said  joint  vestry  or  in  the  names  of  any  five  or  more  of  the  said 
vestrymen ;  and  the  sail  vestrymen  may  also  from  time  to  time  suspend  or 
rfm(»vc  any  of  the  persons  so  cnntinued,  elected,  or  appointed,  and  appoint 
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several  objections  pointed  out  in  the  notice.     He  con- 
Cended  in  particular  that  Arts.  66  and  67  exceeded  the 


.  dthera  in  the  place  of  those  suspended  or  removed ;  and  such  vestrymen 
shall  order  such  salaries  and  allowances  to  be  paid  out  of  the  money  t3  be 
YBiied  for  the  relief  of  the  poor,  to  such  persons  so  continued,  elected,  or 
appointed  as  aforesaid,  as  they  shall  think  proper ;  and  the  several  assistant 
overseers  of  the  poor  who  shall  bo  appointed  under  the  authority  of  this 
Act  are  hereby  empowered  to  execute  all  such  of  the  duties  of  the  office 
of  oirerseer  of  the  poor  as  shall  be  directed  by  the  vestrymen  of  the  said 
joiBt  vestry,  in  like  manner  and  as  fully  to  all  intents  and  purposes  as  the 
nme  may  be  executed  by  law  by  any  overseer  of  the  poor :  Provided 
always,  that  no  appointment  of  any  chaplain  to  the  workhouse  shall  be 
valid,  unless  approved  of  by  the  rectors  of  the  said  parishes,  and  such 
chaplain  be  licenced  by  the  bishop  of  the  diocese." 

Sect.  53  enacts :  "  That  every  such  officer  and  other  person  so  con- 
tiDned  or  appointed  by  the  vestrymen  of  the  snid  joint  vestry  shall,  at  such 
timet  and  in  such  manner  as  the  said  vestrymen  shall  direct,  deliver  to  the 
nod  vestrymen,  or  to  such  persons  as  they  shall  appoint,  true  and  perfect 
•oconnts  in  writing  of  all  matters  and  things  committed  to  his  or  her 
diarge  by  virtue  of  this  Act**  Ac. 

Sect.  o8  enacts  that  the  vestrymen  of  the  joint  vestry  shall  annually,  on 
Ac,  choose  two  or  more  inhabitant  householders  from  each  parish  to  be  over- 
I  of  the  poor  of  the  said  parishes  respectively,  upon  or  after  which  nomi- 
I  it  shall  be  lawful  for  any  two  justices  for  the  county  to  appoint  and 
eoofirm  such  persons  as  overseers  respectively ;  "  and  when  and  so  soon  as 
such  confirmation  shall  have  taken  place  such  persons  shall  be  overseers 
of  the  poor  of  the  respective  parishes,  together  with  the  churchwardens  of 
the  said  respective  parishes,  and  shall  continue  until  others  shall  be  ap- 
pomted  in  their  place,  and  shall  and  may,  together  with  the  churchwardens 
of  the  said  respective  parishes,  execute  all  and  every  the  powers  and  duties 
belonging  to  the  office  of  overseer  of  the  poor,  except  the  power  of  making 
fites  for  the  relief  of  the  poor,  or  for  any  other  purposes,  and  except  the 
powers  by  this  Act  given  to  the  said  vestrymen,  or  to  the  directors  of  the 
poor,  to  be  appointed  in  manner  hereinaftor  mentioned ;  and  all  notices 
directed  by  any  Act  of  Parliament,  or  otherwise,  to  be  given  or  made  to 
the  overseers  of  the  poor  for  any  purpose,  may  be  given  and  made  to  such 
overseers,  or  to  any  churchwarden  of  cither  of  the  said  parishes,  or  to  the 
vestry  clerk  or  clerks  of  the  said  joint  vestry :  Provided  always,  that  when- 
ever an  assistant  overseer  o.r  overseers  shall  have  been  nominated  and 
appointed  as  hereinbefore  authorized,  neither  the  churchwardens  nor  the 
said  overseer  shall  interfere  or  intermeddle  in  or  with  the  care,  manage- 
ment, Tclicving,  employment,   or  maintenance  of  the  poor  of  the   said 
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authority  given  to  the  Poor  Law  Commissioners  by 
Stat  4  &  5  fT.  4.  c.  76.,  sects.   15  and  46;  that,  under 

parishes  in  any  case,  except  under  the  orders  of  the  said  vestrjrmen  or  of 
the  directors  of  the  poor ;  and  all  such  overseers  and  assistant  orerseers 
as  aforesaid  shall  severally  and  respectively,  in  the  execution  of  the  duties 
of  their  oflBce,  act  in  all  things  under  the  controul  and  directions  of  the  said 
vestrymen  or  of  the  directors  of  the  poor." 

Sect.  61  enacts :  *'  That  it  shall  be  lawful  for  the  vestrymen  of  the 
said  joint  vestry  from  time  to  time  to  make  such  rules  and  orders  as  to 
them  shall  seem  right  for  the  election  and  good  government  of  the  direc- 
tors of  the  poor,  and  of  all  officers,  servants,  and  other  persons  employed 
under  the  said  vestrymen  or  under  the  said  directors  in  the  execution  of 
this  A<^  and  from  time  to  time  to  alter  or  repeal  any  such  rules  and  orders, 
and  to  make  others,  and  to  impose  such  reasonable  fines  and  penalties 
upon  all  persons  offending  against  the  same  as  to  them  shall  seem  ex- 
pedient, not  exceeding"  &c. 

Sect  62  enacts :  "  That  the  vestrymen  of  the  Slid  joint  vestry  shall, 
at  their  first  meeting  to  be  held  under  thb  Act,  or  at  one  other  meeting 
to  be  held  within  twenty-one  days  next  after  the  passing  of  this  Act,  nomi. 
nate  and  elect  twelve  persons,  being  at  the  time  of  the  passing  of  this  Act 
vestrymen  of  the  said  parish  of  St.  Giles  in  the  Fields,  and  twelve  persons, 
being  at  the  time  of  the  passing  of  this  Act  vestrymen  of  the  said  parish 
of  St.  George  Bloomsbury ;  and  the  persons  so  nominated  and  elected 
shall  be  the  directors  of  the  poor  of  the  parishes  of  Saint  Giles  in  the 
Fields  and  Saint  George  Bloomsbury,  and  shall  continue  in  office  until 
oiber  directors  shall  be  elected  in  their  room  in  manner  hereinafter 
mentioned.** 

Sect.  63  enacts  :  "  That  it  shall  be  lawful  for  the  vestrymen  of  the  said 
joint  vestry  i^nd  they  are  hereby  required,  on  the  twenty  fifth  day  of  March 
in  each  and  every  year,  or  within  one  calendar  month  aficr,  to  elect  twelve 
persons,  being  vestrymen  of  the  said  parish  of  Saint  Giles  *n  the  Fields^  and 
twelve  persons,  being  vestrymen  of  the  said  parish  of  Saint  George 
Bloomsbury,  to  be  directors  of  the  poor  of  the  said  parishes  of  Sl  Giles  in 
the  Fields  and  St.  George  Bloomsbury  for  one  year,  or  until  another  annual 
election  of  directors  shall  take  place  :**  every  such  director  to  be  rc-eligible 
immediately  or  at  a  future  election. 

Sect.  64  enacts  that  when  und  so  often  as  any  director  shall  cease  to  be 
a  vestryman  he  shall  thereupon  become  disqualified  to  act  as  a  director : 
and  it  provides  for  new  elections  by  the  vestrymen  to  fill  up  casual 
vacancies. 

Sect.  65  enacts  that  the  rector  and  churchwardcn^i  for  the  time  being 
of  each  parish  shall  be  directors  virtutc  officii. 
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the  local  Act,  the  appointment  and  removal  of  inferior 
officers  was  entrusted  to  the  vestrymen ;  and  that  the 


Sect.  7 1  Tests  in  the  directors  the  property  in  all  goods  &c.  provided  for 
th«  use  of  the  poor  and  for  carrying  out  the  purposes  of  this  Act  relating 
to  them,  and  empowers  the  directors  to  prefer  indictments  and  bring 
Actions  in  respect  of  such  goods,  using  the  name  of  the  vestry  clerk  or  any 
oC  the  vestrymen. 

Sect.  72  enacts :  "  That  the  directors  for  the  time  being  of  the  poor  of" 
^Saint  Giles  in  the  Ftdde  and  Saint  George  "  shall  and  may  exercise  all 
\  powers  and  authorities  relating  to  the  relief,  maintenance,  and  employ- 
ent  of  the  poor  of  the  said  parishes  which  churchwardens  and  overseers 
'  the  poor  or  guardians  of  the  parish  poor  children  are  or  shall  be  by  law 
^^iitliorixed  to  exercise.** 

Sect.  73  enacts :  "  That  the  several  laws  relating  to  the  overseers  of  the 

K^oor,  and  for  the  relief,  maintenance,  and  employment  of  the  po3r,  shall 

^sontinue  in  force  within  the  said  parishes  of  Saint  Gilet  in  the  Fields  and 

^Saint  George  Bhomshury,  except  where  the  same  are  altered  or  are  incon- 

intent  with  this  Act." 

Sect  74  authorizes  the  directors  to  make  contracts  for  repairs  of  the 

"^Bvorkhouse  &c.,  for  providing  furniture,  goods,  &c.  for  the  maintenance  of 

)  poor  in  such  workhouse  &c.,  and  for  works  generally  to  be  done  under 

i  authority  of  this  Act ;   regulates  the  making  of  such  contracts,  and 

empowers  the  directors  to  sue  upon  them,  and  to  compound  such  suits. 

Sect  77  enacts :  "  That  all  assistant  overseers,  constables,  beadles,  and 
either  parish  officers  of  the  said  joint  vestry  shall  from  time  to  time  and  at 
^1  times  hereafter,  in  the  execution  of  their  respective  offices,  aid  and 
assist  the  said  directors  to  the  best  of  their  power,  and  shall  at  all  times 
^)bey  their  orders  and  directions  in  all  matters  relating  to  the  relief,  main- 
'tenance,  and  employment  of  the  poor:"  under  penalties  in  case  of  neglect 
or  refusal. 

Sect.  80  enacts :  '*  That  it  shall  be  lawful  for  the  said  directors  to 
cause  any  person  received  into  the  workhouse  of  the  said  parishes  to  be 
employed  in  any  work,  trade,  or  manufacture,  or  otherwise,  as  they  shall 
think  proper,  during  the  time  he  or  she  shall  continue  in  such  work- 
house (any  law  or  usage  to  the  contrary  notwithstanding) ;  and  out  of  the 
profits  arising  from  any  work  which  may  be  performed  by  such  persons 
Mich  gratuities  or  rewards  may  be  distributed  to  the  industrious  and  skilful, 
According  to  the  quantity  and  perfection  of  their  work,  as  to  the  said 
directors  shall  appear  proper ;  and  the  remainder  of  such  profits  shall  bo 
Applied  by  the  said  directors  in  .lid  of  the  rate  for  the  relief  of  the  poor  of 
the  said  parishes." 
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VoUmt  xviL    Commissioners  could  not  transfer   this   power   to  the 

^         .  .  directors,  whose  duties,  under  the  local  Act,  were  those 

The  QiTEEN     of  churchwardens  and  overseers;  and  that  the  Commis- 

Poor  Law     sioners,  under  Stat.  4  &  5  fT.  4.  c.  76.,  mieht  controul  the 

COMMIS-  '  ^ 

SIONERS.       vestrymen  bv  their  rules,  but  could  not  take  from  them 

In  re  "^  " 

St.  Giles      the  powers  given  by  their  own  Act ;  citing  Rex  v.  Tlie 

ST.  oLo.  Poor  Law  Commissioners,  In  the  matter  of  the  Parish  of 
St.  Pancras  (a).  And  he  pointed  out  that  the  proviso  of 
Art  67,  coupled  with  Art.  83,  empowered  the  Commis- 
sioners to  remove  or  retain  officers  appointed  by  the 
vestrymen,  upon  whatever  terms,  before  the  making  of 
this  order. 

In  the  same  term  {Jammry  30th)  {d), 

Sir  A.  J.  E,  Cockbum,  Solicitor^General,  Crompton  and 
Tomlinson  shewed  cause.  The  order  of  the  Commis- 
sioners may  be  a  good  exercise  of  the  general  powers 
vested  in  them  by  stat.  4  &  5  fV.  4.  c.  76.  sects.  15,  21, 
42,  46,  48  (explained,  as  to  the  word  "  Guanlian'*  by 
sect.  109),  though  it  may  be  inconsistent  with  some 
provisions  of  the  local  Act.  The  power  to  make  rules, 
conferred  upon  the  vestrymen  by  the  local  Act,  sect.  38, 
is  given  by  sect.  42  of  the  general  Act  to  the  Commis- 
sioners. [Lord  Campbell  C.  J.  One  statute  expressly 
controuls  the  other.]  The  Commissioners,  under  sect.  48 
of  the  latter  Act,  may  remove  officers,  which  power,  by 
sect  5 1  of  the  local  statute,  is  in  the  vestrymen :  but  such 
partial  inconsistencies  do  not  invalidate  the  orders  to  be 
made  by  the  Commissioners.  It  was  indeed  held  in 
the  SL  Pancras  case  (a)  (where  particular  reference  was 
made  to  sect.  39  of  stat  4  &  5   fF.  4.  c.  76.)  that  the 

(a)  6  A.  §•£.!. 

(b)  Before  Lord  CamjibeUC.J.,  Coicridpe  wad  Wightman^z, 
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C^omniissioners  could  not  alter  the  whole  constitution  of  Queen*»  Bench. 

an    existing    paroclnal    Board ;    but  Rex  v.   Hie  Poor  L___ 

Xuiw    Commissioners,  In  the   matter  of  the    Whitechapel        ®  Quken 

Union  (a),  shews  that  it  may  be  very  materially  inter-     ^omJis^ 
fered  with.     A  very  large  controuling  power  was  recog-      sionebs. 

liised  in  Regina  v.  Poor  Law  Commissioners^  In  the  mat-      Sf-  Giles 

and 
t^r  of  Brighthelmston  (J),  where  the  Commissioners,  in    St.  Gkoroe. 

effect,  issued  an  inj«mction.     The  view  on  the  other 

side,  as  to  the  power  given  to  the  directors  by  the  local 

-Act,  is  too  confined.      The   Act  does  not  define  the 

»*«8pective   authorities  of  the  vestrymen  and  directors 

'xrcry  clearly;  but  it  seems  designed  that  the  directors 

^liall  have  the  actual  management  of  the  poor  as  an 

^^  jcecutive,  the  vestry  electing  the  directors,  and  controul- 

£x:ig  the  management  by  rules.     (Sects.  51,  58,  61,  62, 

^5,  71,  72  and  80  of  stat.  1 J  (3.  4  &  1  W.  4.  c.  x.  were 

^^ited  in  this  part  of  the  argument.)     That  the  power 

^^iven  by  statute  to  the  vestrymen,  in  the  appointment 

^:>f  officers,  does  not  preclude  the  Commissioners  from 

^^xercisiug  any  such  power,  appears  from  Regina  v.  The 

..M^nr  Law  Commissioners,  Allstonefield  Incorporation  (c) 

C  though  not  a  precisely  similar  case),  Regina  v.  Gover- 

T^ors  of  St.  Andreto  {d),  Regina  v.  Governor  Sfc.  of  Poor 

^  Bristol  {e),  Regina  v.  Guardians  of  Poor  of  Oxford  (jg), 

(a)  e  A^E.  34.  (6)  3  Q.  B.  325. 

(c)  WA.^E.  558.  (d)  6  Q.  B.  78. 

(e)  13Q.  ^.  405. 

Kg)  Tomlinton  cited  this  case  (not  published  in  the  Qutcn's  Bench 
-^^ports)  from  The  Jugtice  of  the  Peace,  Vol.  8,  p.  710.  The  following  is 
^  ^ort  report  of  the  facts,  argument  and  judgment.  r  Wednesday, 

May  22d, 
^be  QinsEN  against  The  Guardians  of  the  Poor  of  the  City  of  Oxford.     1844.] 

J^OMLINSON/m  HUary  term,  1844,  obtained  a  rule  nisi  for  a  man-   Guardians  of  a 
damus  calling   upon  the  above  named  guardians  to  appoint  a  proper  P  j^^  acting* 

under  a  local 
^t%tnte  which  empowered  them  or  any  five  or  more  of  them  to  appoint  officers,  appointed  a 
^4ster  of  the  workhouse  for  a  year,  and.  on  its  expiration,  re- appointed  him  for  another 
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1851. 
The  QuEEV 

V, 

PooB  Law 
Commis- 
sioners. 

Id  re 
St.  Giles 


A   leading   object  of    the   general   Act   is   uniformity 
of  system ;  the  objections  here  taken  tend  to  defeat  that 


St.  George. 


person  to  be  master  of  the  workhoose,  pursaant  to  two  orders  of  the  Poor 

Law  Commissioners. 

The  guardians  are  incorporated  by  stat.  1 1  G.  3.  c.  U.  «.  1.,  and  are,  by 

sect.  8,  empowered  and   required  to  hold  certain  periodica)  Courts  or 

assemblies.     Sect.  27  enacts  **  that  the  said  guardians  or  any  fi^e  or  more 

year.    During    of  them,  shall,  and  hereby  have  power  and  authority,  in  any  of  their  said 
that  year  the       ^  ...  .•!*•• 

Poor  Jjaw  Courts  or  assembhes,  to  nommate,  appomt,  and  employ,  from  time  to  tune. 

Commissioners  such  person  and  persons  as  they  shall  think  proper,  to  be  and  officiate  as 
I!Il!!fAr"ft?"^''  ^^^^  assistant,  master,  matron,  beadle,  or  porter,  or  in  any  other  office  or 
place  which  shall  be  thought  needful  by  the  said  guardians,  and,  from  time 
to  time,  to  remove  and  displace  such  person  or  persons  as  they  shall  find 
cause  ;  and  upon  the  death  or  removal  of  them,  or  any  of  them,  to  choose 
others  in  their  place  ;**  and  to  pay  reasonable  salaries  to  such  officers  out  of 
the  stock  of  the  said  Corporation  and  the  rates  to  be  raised  under  this 
Act. 

The  Poor  Law  Commissioners  made,  and  sent  to  the  guardians  on 
Auguit  17th  1843,  an  order,  dated  on  the  previous  day,  containing  these 
Articles. 

**  Art  60.  For  the  performance  of  the  duties  and  ensuring  the  obser- 
vance of  the  regulations  herein  set  forth,  the  guardians  shall  as  soon  as  may 


under  stat. 
4  &  5  W.  4. 
c.  76.,  requi* 
ring  the  guar- 
dians from 
time  to  time, 
on  the  occur- 
rence of  any 
vacancy,  to 
appoint  cer- 
tain officers 
(among  whom 
was  a  master 
of  the  work- 
house) by  a 
majority  of  the 


guardians  pre-  be  requisite,  and  from  time  to  time  hereafter  upon  the  occurrence  of  any 
*®°^  d  "  ^'c^'^cy,  appoint  all  or  any  of  the  following  officers ;  that  is  to  say — A  master 
before  the  ^^  ^^^  workhouse,  a  matron  of  the  workhouse,  a  chaplain,  a  schoolmaster, 

master's  last  a  schoolmistress,  a  Medical  officer  for  the  workhouse,  a  porter ;  and  also 
of  office  had  ^"^^  assistants  and  servants  as  shall  be  necessary  for  the  efficient  perform- 
ance of  the  duties  of  the  said  several  offices. 

**  Art.  61.  The  officers  so  appointed  to  or  holding  any  of  the  said  offices 

shall  respectively  perform  such  duties  as  are  hereinafter  set  forth,  together 

with  all  such  other  duties,  conformable  with  the  nature  of  their  respective 

offices,  as  the  said  guardians  shall    lawfully  require   them  to  perform. 

that  no  annual    Provided  always  thai  every  regulation  applying  to  any  person   holding 

election  should    ^ny  q^qq  under  this  order  shall  apply  to  every  officer,  assistant,  or  servant, 

take  place. 

Tbisrcsolu-        who  may  have  been  duly  appointed  for  the  workhouse  by  the  guardians, 

tion  was  not 
sanctioned  by 

the  Commissioners  under  stat.  4  &  5  Vict.  c.  76.  s.  22. ;  and  after  the  expiration  of  the  year  of 
office  they  ordered  the  guardians  to  appoint  a  master  of  the  workhouse,  which  was  not  done. 
Held,  on  motion  for  a  mandamus,  that  the  first  mentioned  order  of  the  Commissioners 
was  within  their  general  jurisdiction  under  stat  4  8c  5  IV.  4.  r.  76. ;  that  the  resolution  of 
the  guardians,  unsanctioned  by  the  Commissioners,  could  not  be  alleged  in  answer  ;  and  that 
there  was,  at  the  end  of  the  second  year  of  office,  a  vacancy  which  ought  to  have  been  filled 
up  as  the  Commissioners  had  directed. 


expired,  the 
guardians  pas- 
sed a  resolution 
that  their 
officers  were 
officers  during 
pleasure,  and 
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object.     As  to  the  removal  of  officers,  Erie  J.  held,  in 
-Er  parte  Teather  {a\  that  the  Poor  Law  Commissioners 


aitlioogrli  such  officer  may  have  been  appointed  before  this  order  shall  have 
come  iuto  force. 

•*  -Ajrt.  62.  Every  officer,  assistant,  and  servant  to  be*  appointed  under 
^  or^dler,  shall  be  appointed  by  a  majority  of  the  guardians  present  at  a 
Bo«tio^,  and  every  such  appointment  shall,  as  soon  as  the  same  shall  have 
wen  zx^jule,  be  reported  to  the  Poor  I^w  Commissioners.** 

'A.x^.  63  directed  that  no  appointment  to  one  of  the  offices  above  named 
(txoep-t  the  last)  shonld  be  made  nnder  this  order,  '*  unless  notice  that 
*Bd&  «Lpp<mitment  will  be  made,  shall  have  been  given  at  one  of  the  two 
^^'^^J^y  meetings  next  preceding  the  meeting  at  which  the  appointment 
'^'^^^  'be  made,**  or  unless  an  advertisement  giving  notice  of  it  shall  have 
^I»^^i:z^ed  in  a  public  paper  &c.,  (as  prescribed  by  this  Article). 

-^-•"^^  68  directed  that  every  person  appointed  to  an  office  nnder  this 
*^^^  (with  exceptions  not  material  here)  should  "  continue  to  hold  the 
'****^  "nntil  he**  should  "  die,  or  resign,  or  be  removed  by  the  Poor  Law 
^^***«ia.uiioner8.** 

"'^^^a  Commissioners  made  another  order  on  November  1 1th,  1843,  which 

v^srved  npon  the  guardians  on  the  12th,  directing  them  within  one 

^^^^^^  to  appoint  a  fit  and  proper  person  to  be  master  of  the  workhouse 

^Iging  to  their  incorporation.    No  appointment  was  made  in  pursuance 

^'•^i^  order. 

^    Appeared  that,  on  the  25th  September,  1 840,  the  guardians  appointed 

"^e*  Price  master  of  the  workhouse  for  one  year  from  the  29th  of  that 

**'^^.     On  25th   September,    1841,  they  again   appointed  him  for  one 

J.  ^*"       "from  the   29th:    and  on    22nd  September,  1842,  they  "re-elected" 

"^»      «s  appeared  by  an  entry  in  their  books,  "  for  the  ensuing  year  upon 

"^^ferms  of  last  year."    No  subsequent  appointment  took  place ;  but,  on 

^September,  1843,  the  guardians,  at  a  weekly  meeting,  passed  a  reso* 

^^^  as  appeared  by  their  books:  "  That  the  officers  of  this  establish- 

^    are  officers  during  pleasure ;  and  that  no  election  take  place  at  an 

^^flal  election.**     And  the  governor  of  the  Board  of  Guardians  stated, 

*  that,  in  pursuance  of  this  rcso- 


of 


C^cK, 


^^a    , 
!«»«, 


oti 


Queen*s  Bench, 
J851. 

The  Queen 

V. 

Pooa  Law 

COMMIS- 
SIONKB8. 

In  re 

St.  Gileb 

and 

St.  George. 


-       J**  -Oidavit  in  answer  to  the  present  rule, 

^^%,  the  said  Charles  Price  is  now  the  master  of  the  said  workhouse, 

«8  such  performs  the  duties  attached  to  the  office.**    The  resolution 

^^^    iiot  submitted  to  the  Poor  Law  Commissioners  or  approved  by  them. 


(a)   1  Lvundes,  M.  ^'  P.  1 , 
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In  re 

St.  Giles 

and 

St.  George. 


Q.   B.   [HILARY  VACATION.] 

might)  at  their  discretion^  dismiss  the  relieving  oflScer  of 
a  union,  and  that  without  complaint  or  hearing.     If  the 

Tbey  had  not  made  any  complaint  to  the  guardians  of  the  unfitness  of  Price 
to  be  master. 

Erie  and  Thomae  now  shewed  cause.  There  was  no  Tscancj  at  or 
after  the  time  when  this  order  was  made.  Before  the  third  year  expired, 
the  guardians  ordered  that  the  oflBce  should  be  held  during  pleasure. 
That  operated  like  enlarging  an  estate.  [Coleridge  J.  Was  not  it  a  new 
appointment?  On  the  30th  of  September  the  master  held  under  a  new 
order.]  There  was  no  point  of  time  at  which  the  office  was  yacant. 
Unless  there  was  a  vacancy,  the  foundation  of  this  rule  fails.  [  Coleridge  J. 
referred  to  Bex  v.  The  Mayur,  8re.  of  Bridgewater  (6  A.  &  E.  339.)] 
{Sir  F,  Theeiger,  Solicitor  General,  in  support  of  the  rule,  pointed 
out  that  the  resolution  of  September  2Ui,  1843,  was  one  of  the  ** rules, 
orders,  and  regulations "  mentioned  in  stat.  4  &  5  If.  4.  e.  76.  «.  22., 
and  had  not  been  sanctioned  by  the  Commissioners  as  that  clause  requires. ) 
Orders  of  the  class  contemplated  by  that  section  relate  merely  to  the  detail 
of  administering  relief  to  the  poor.  This  resolution  is  grounded  upon 
sect.  27  of  the  local  Act,  which  invests  the  guardians  with  a  discre- 
tionary authority  to  determine  what  officers  (of  the  kind  in  question)  are 
wanted,  and  to  appoint  them  as  they  think  proper.  The  Commissioners 
cannot  (at  least  without  incorporating  the  district  in  a  union)  annul 
the  constitution  under  which  the  guardians  act ;  Bex  v.  The  Poor  Law 
CommiMMioneri,  In  the  matter  of  the  Parish  of  St.  Pancras  {Q  A.  &  E,  I) ; 
and  the  present  order  would,  as  far  as  it  goes,  have  that  effi&ct.  It  nay 
be  observed  that  the  election,  by  the  local  act,  «.  27.,  is  to  bo  made  by  the 
guardians  or  any  five  or  more  of  them;  the  order  (Art.  62)  requires  an 
appointment  by  the  majority  present. 

Sir  F.  Thesiger,  Solicitor  General,  and  TomlintoH,  contra,  were  not 
called  upon  to  argue. 

Lord  Denman  C.  J.  There  is  no  doubt  in  this  case.  There  was  a 
vacancy  at  the  expiration  of  a  year,  which  could  be  filled  up  only  according 
to  the  regulation  of  the  Commissioners,  if  they  had  power  to  make  it ;  and 
the  case  cited  for  the  defendants  docs  not  shew,  nor  is  it  shewn  by  any 
authority,  that  they  had  not.  .  There  being,  then,  a  vacancy  which  has  never 
been  filled  up,  the  rule  must  be  absolute. 

Patteson  J.  The  power  of  the  Commissioners  to  direct  an  appoint- 
ment of  officers,  under  stat.  4  &  5  \\\  4.  c.  7G.  «.46\,  extends  to  **  ^nv 


/ 
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The  Queen 


preceding  aigument  is  correct^  the  objeciion  to  the  pro-  Queen*s  Bench. 

^Mso  of  Art  67»  as  applying  to  persons  already  in  office^ 

is   laofounded.     There  is  no  transfer  of  powers  by  these 

.A.srt.icle8.     Art.  66,  in  effect,  only  authorizes  the  Coni- 

mi^Ksioners,  on  an  emergency,  to  appoint  assistants  and 

'^^rants  upon  the  representation  of  the  directors;   this 


Poor  I^w 
C011MI8- 
810NEH8. 

In  re 
St.  Gileb 
and 
>^3&y  lessen  the  authority  of  the  vestrymen,  but  does  not    St.  George. 

tri^Xigfer  it  to  the  directors.     Art  67  enforces  the  per- 

^^irxsoance  of  such  duties  only  as  the  officers  are  already 

'>c>m:m.iid  to  by  the  local  Act     (The  objections  to  some 

^tlfc^r  Articles  were  shortly  discussed;  but  the  judgment 

*>^      the  Court  makes  a  fuller  report  of  the  aigument 

*ii^a:iece8sary . ) 


Sir  F.  Kelly  and  CowUnff,  contr^  cited  the  judgment 

^**   Cokridge  J.  in  the  case  of  the  parish  of  St.  Pancras  [a). 

-"t^^y  contended  that  the  enactment  of  stat  4  and  5  W.  4. 

^-    7^6.  «.46.,  empowering  the  Commissioners  to  direct  an 

•P^^ointment  of  officers  by   "overseers   or  guardians,** 


ord.. 


or  union,**  not  excluding  those  which  have  local  Acts.  I  think  the 
T  of  17th  August  was  binding,  and  that  the  subsequent  resolution  was  a 
a  attempt  to  evade  it. 


^^^lOHTMAN  J.  Mr.  Thoma$  has  argued  that  this  order  was  an  attempt 
^  ^^^^terfere  with  the  constitution  of  the  Board  of  Guardians.  It  is  not  so: 
**  ^^^^rely  directs  the  appointment  of  an  officer,  whose  office  is  immediately 
^^''^'^ected  with  the  administration  of  relief  to  the  poor. 

^^LERiDGE  J.     There  was  a  vacancy  in  this  office,  unless  the  resolution 

^    ^tfUmber  2lst,  which  Bilr.  ErU  says  anticipated  the  order  of  the  Com- 

^^^^^sioners,  was  valid.    But  there  is  no  doubt  that  this  resolution  was  an 

*^^W  or  regulation  under  the  local  Act  within  the  meaning  of  stat  4  ft  5 

»^»  4.  c.  76. ;  and,  being  so,  it  had  no  validity  until  confirmed  by  the 

OoQunigsbnen. 

Rule  absolute. 
{a)  Q  A,^E.\, 

VOL.  xvn.  N.  &  2  H 
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J0 


did  not  apply  to  this  case ;  that,  by  the  interpictatioo 
clause^  sect.  109,  "Guardian"  was  stated  to  mean  "fifcX»3 
visitor,  governor,   director,  manager,  acting  gnardi^^' 
vestryman^   or   other   officer  in  a  parish  or  union,  ^^t^ 
pointed  or  entitled  to  act  as  a  manager  of  the  poor,  ^'■^^ 
in  the  distribution  or  ordering  of  the  relief,"  &c.;  fc=>^ 
that  this  applied   to  vestrymen  and  others  officiatS-^^ 
merely  in  the  relief  and  management  of  the  poor, 
under  stat.  59  G,  3.  c.  12.  s,  1. ;  whereas  the  vestryi 
under  the  present  local  Act  were  the  representatives- 
the  parish  generally  for  the  purposes  of  the  Act ;  a  '^^^ 
that  giving  a  direction  to   them  was  giving  it  to  tM^ 
parish,  which  the  Commissioners  had   no  authority    '^'^ 
do ;    and  that  this  made  the  Allstonefield  (a),  St.  An  ^ 
dretvs  (b)  and    Oxford  (c)  cases   inapplicable.      TbejT^ 
relied  upon  the  general  provision  of  stat.  11  Cr.  4  &  I 
fVi  4.  c.  X.  s,  73.      And  they  urged  that  the  power  of 
actually  suspending  officers,  given  by  Art  88  to  the 
directors,  was  a  distinct  transfer  of  authority  to  them, 
which  the  (Commissioners    could    not    lawfully   order. 
They  also  noticed  Art.  25  as  an  instance  in  which  the 
order  of  the  Commissioners  directly  contradicted   the 
local  Act  (sect.  80).     (A  further  report  of  the  argument 
in  support  of  the  rule  is  unnecessary.) 

Cur,  adv.  vult. 


\ 


Coleridge  J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  nature  of  the  application,  his 
Lordship  said  : 

We  have  considered  the  case,  and  are  of  opinion  that 
in  one  respect  the  order,  which  embraces  a  great  num- 
ber of  particulars,  transcends  the  power  of  the  Commis- 

(«)  l\  A,  ^  E,  558.  (6)  6  Q.  JS.  78. 

(c)  Ante,  p.  457,  note  (^). 
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fiioners;   and   therefore  that  the  rule  must  be  made   Queen^s  Bench. 

abaolute.  L_ 

These  parishes  were  governed,  as  regarded  the  relief       ^  Qpeen 
of  the  poor,  by  a  local  Act,  11  G.  4  &  1  «^.  4.  c.  x.,     ^^^*^^^.^ 
until  the  passing  of  the  Poor  Law  Amendment  Act,       sionebs. 
4  &  5  /F.  4.  c.  76.     Very  soon  after  the  passing  of  the      St.  Giles 

And 

latter  Act,  this  Court  had  occasion  to  consider  whether    St.  Geobof. 
it   applied,  and  to  what  extent,  to  parishes  previously 
under  the  government  of  local  Acts ;  and  the  decisions 
then  come  to  will   be  found  to  furnish  the  principle 
which  must  govern  us  in  the  present  case.     That  prin- 
ciple is  this.     The  Legislature  intends  to  introduce  uni- 
formity in  the  modes  of  governing  and  relieving  the 
poor   throughout  the  kingdom ;    for  this  purpose   the 
Commissioners  have  a  jurisdiction,  which  attaches  every- 
"^bere,  and  is  not  ousted  by  the  operation  of  any  local 
statute ;  the  authorities  constituted  by  such  statute  must 
•^^    fm  the  future  in  subordination  to  the  Commission- 
^'^  »     the  rules  made  from  time  to  time  by  the  latter  will 
^*^^nrule  any  conflicting  rules  previously  made  by  the 
^oiTn^r;  nor  can  the  former  make  any  binding  rules  for 
^^      £iture,  but  under  the  sanction  of  the  latter;  the 
^^^^missioners,  however,  cannot  put  an  end  to,  set  aside 
^Iter  the  relations  inter  se  of  the  local  authorities. 
^^    ^^opt  the  words  of  one  of  the  judgments  pronounced 
"^ier  V.  St  Pancras  {a),  which  has  ever  since  been 
*^^idered  a  leading  case  on  this  point,  the  local  autho- 
^^^  "may  be  guided  and  controuled,"  "but  the  ma- 
^^iment   of  the    poor  cannot  be   taken  from   them." 
*^^^  conclusion  was  arrived  at  by  a  careful  examination 
"the  clauses  of  the  Act,  and  may  now  be  considered 
^^ed,  so  as  to  make  it  unnecessary  to  go  through  that 

(o)  6A.§^E.  9. 
2  H  2 


464  Q.   B.   [HILAEY  VACATION.] 

Voitme  xviL  examination  again.     Our  business  is  now  to  apply  the 

'  principle  to  the  different  particulars  of  the  present  order 

The  QuKEN    yj^\j\^\^  ^gj.g  objected  to.     Whatever  merely  regulates  or 
^oMM^-^     controuls  the  relief  or  management  of  the  poor,  or  the 
8IONEB8.     government  of  the  workhouse^  or  merely  guide?  or  con- 
St.Gileb     trouls  vestrymen  or  parish  officers,  will  be  within  the 
St.  GioRos.  powers  of  the  Commissioners;  if  any  particular  substan- 
tially alters  the  machinery  which  the  local  Act  erected 
for  the  administration  of  the  law,  that  will  be  beyond 
them. 

We  think  that  the  Articles  66  and  88  in  this  order 
fall  within  the  latter  predicament.  The  former  com- 
mences a  section  with  the  title  **  Appointment  of  offi- 
cers ;**  and  by  it  the  vestrymen  of  the  joint  vestry  shall 
appoint  to  certain  offices  named,  and  also  **  such  assist- 
ants and  servants  as  they  or  the  directors^  with  the  con- 
sent of  the  Poor  Law  Board,  may  deem  necessary  for  the 
efficient  performance  of  the  duties  of  any  of  the  said 
offices."  By  the  latter  ^*  the  directors  may  at  their 
discretion  suspend  from  the  discharge  of  his  or  her 
duties  any  master,  matron,  schoolmaster,  schoolmistress, 
or  medical  officer ;  and  shall,  in  case  of  every  such  sus- 
pension^  forthwith  report  the  same,  together  with  the 
cause  thereof,  to  the  Poor  Law  Board,"  &c.  The  effisct 
of  these  is,  with  regard  to  the  appointment,  to  make  the 
directors  at  least  co-ordinate  with,  if  not  to  place  them 
over,  the  vestrymen ;  for  the  vestrymen  must  appoint, 
even  against  their  own  judgment,  if  the  directors,  with 
the  consent  of  the  Poor  Law  Board,  require  it  With 
regard  to  suspension  from  discharge  of  duties,  the  whole 
discretion  is  placed  in  the  first  instance  with  the  direc- 
tors; and  the  vestrymen  have  no  voice  whatever  in  the 
matter.  Now,  by  section  51  of  the  local  Act,  the 
power  of  appointment,  of  suspension  and  removal,  of  the 
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greater  part  of  the  officers  named  in  Article  66,  together  Qicw»r«  Bench. 

1851 
wf  til    "  such  and  so  many  other  officers,  agents,  servants,  ' 

and  persons,  as  they  shall  think  proper,''  is  placed  in  the    '^^^  f^^^^ 

Vestrymen.    The  directors  themselves  are  a  body  whom,     ^^®*^g.^ 

bjr  secrtion  63,  the  vestrymen  are  to  elect  annually  ;  and       bionebs. 

by  8^<;tion  72  they  are  to  exercise  the  powers  relating  to      St.  Giles 

the      x-clief,  maintenance  and  employment  of  the  poor    st.  Geoegk. 

"^I^icsl:!  churchwardens  and  overseers  of  the  poor  are  by 

law    authorised  to  exercise.     The  vestrymen,  therefore, 

by  t.1:i.c  scheme  of  the  Act,  had  in  them  the  superior,  con- 

t^'o^mling  power;  under  them  the  directors  were  the  exe- 

ciiti^vc  body.     We  are  not  to  consider  whether  it  would 

b^    lariore  expedient  to  vest  in  this  body  such  powers  as 

are      sought  to  be  given  to  them  by  the  articles  in  ques- 

^^*^  5  but  it  is  clear  that  the  end  cannot  be  lawfully  at- 

^*^^^d  by  a  transference  of  them  from  the  vestrymen  to 

*^^    directors  by  the  mere  order  of  the  Commissioners. 

'A'liis  disposes  of  the  present  rule.    With  regard  to  the 

®^*^^^  articles  objected  to,  we  have  considered  them,  and 

^^^    ^^.re  of  opinion  that  some  of  them  do  not  conflict  with 

^^     [provisions  of  the  local  Act,  and  some  do,  but  only 

^^^    ^^ch  matters  as  stat.  4  &  5  fT.  4.  <?.  76.  puts  within 

^^       power  of  the  Commissioners  by  the  15th  section; 

^"^    is,  they  are  orders  or  regulations   either  for  the 

^^^>agement   of  the   poor,   or  the  government  of  the 

^^^^Ithouse,  or  the  guidance  and  controul  of  guardians, 

^^"^ries  or  parish  officers.     These  are  matters  in  which 

^^     Commissioners  are  authorised  to  act,  even  if  by  so 

^'^t:ig  they  interfere  with  the  provisions  of  the  previously 

^^^^ting  laws. 

"Xhe  rule  therefore  will  be  absolute. 

Rule  absolute. 
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Tuetfiay,  jhe  QuEEN  agalust  Robinson. 


June  17  th, 


The  Queen  against  the  Governors  and  Directors 
of  the  Poor  of  St.  James,  Westminster. 


The  Queen  against  Robinson. 


An  order  of        A  FTER  the  decision  in  the  last  preceding  case,  the 
Commissioners  Poor   Law   Commissioners   made   another    order, 

order  of  jus-      addressed  as  before,  dated  24  th  March^  1851.    It  recited 

tices)  be 

quashed  in 

part  on  certiorari,  if  the  parts  bo  sufficiently  divisible. 

On  motion  for  a  certiorari  to  remove  an  order  of  the  Commissioners  containing  serertl 
distinct  Articles,  the  Court  granted  the  writ,  pronouncing  an  opinion  that  two  of  the  Articles 
were  illegal.  I'ho  Commissioners  made  an  order  rescinding  these,  and  gave  notice  of  it  to 
the  parochial  bo<ly  which  had  obtained  the  certiorari.  The  order  was  then  brought  up 
under  the  writ. 

Held  that,  in  this  state  of  proceedings,  it  was  not  necessary  to  quash  the  rescinded  parts  of 
the  order,  but  that  the  Court  might  quash,  or  refuse  to  qua^,  the  whole  residue  or  any  put 
of  it. 

Held  also  that  an  Article  of  the  above  order,  directing  that  every  officer  appointed  to  or 
holding  any  office  under  the  said  order  (which  related  to  the  government  and  care  of  the 
poor  in  a  Poor  law  district)  should  continue  to  hold  office  till  death,  resignation  or  removal 
by  the  Poor  Law  Board,  was  not  beyond  the  authority  conferred  by  stat.  6  &  6  W.  4.  c.  76. 
8,  46.,  although  applied  to  a  parish  in  which,  by  a  prior  local  Act,  the  governors  of  the  poor 
had  the  power  of  dismissing  the  officers. 

But,  Held  that  the  above  clause  did  not  operate  to  keep  a  party  in  office  without  re-elec- 
tion, who  had  been  appointed  by  the  directors  of  the  poor  (authorized  by  their  local  Act) 
and  not  under  the  order.  Although  by  an  earlier  Article  it  was  provided  that  "  every 
regulation**  applying  to  any  officer  holding  office  under  this  order  should  apply  to  anj 
officer  of  the  like  denomination  appointed  by  the  directors,  though  appointed  before  the  order 
should  have  come  into  force  :  the  term  *'  regulation**  being  construeu  as  referring  to  a  clause 
immediately  preceding,  which  required  that  the  officers  appointed  by  the  directors  should 
respective) V  perform  such  duties  (described  in  other  parts  of  the  order)  as  might  be  re- 
quired of  them  by  the  rules  and  regulations  of  the  Poor  Law  Board  in  force  at  the  time. 

Quare^  Whether,  in  such  an  order,  the  Commissioners  could,  under  stat.  5  &  6  W'.  4. 
c.  7(>.,,cbangc  the  term  of  an  officer  appointed  before  the  making  of  the  order  from  an 
annual  holding  to  a  holding  for  life. 


/ 


XIV.  VICTORIA.  467 

the    making  of  the  order  of  November  2 Ist,  1850>  and   Queens  Bench. 

1  Off  I 

that,  «by  the  66th  Article  of  the  said  order  the  said  _ 

Poor  law  board  did  order  and  direct  that  the  vestry-    ^^"^  ^'^^^^ 
men  of  the  joint  vestry  of  the  said  united  parishes  should^     Robinson. 
wjhenever  it  might  be  requisite,  or  whenever  a  vacancy 
should  occur»  appoint  fit  persons  to  hold  certain  offices 
oF  the  workhouse  therein  specified,  and  also  such  assist- 
ants   and  servants   as   they  or   the  directors,  with  the 
consent  of  the  Poor  law  board,  might  deem  necessary 
for  the  efficient  performance  of  the  duties  of  any  of  the 
said  offices."     And  that  "  the  said  Board  did,  in  and  by 
the     S^th   Article   of  the   said   order,   direct   that    the 
directors  might,  at  their  discretion,  suspend  from  the 
^isch«irge   of   his   or   her  duties   any  master,   matron, 
schoolmaster,    schoolmistress,    or  medical    officer,    and 
woiil^  in   case  of  every  such  suspension,   report  the 
^^'^^^  together  with  the  cause  thereof,  to  the  Poor  law 
^^^•^    It  then  proceeded :  "  And  whereas  it  is  expe- 
^*^^    to  alter  the  said  order,  in  respect  of  these  hercin- 
^^^*^^d  provisions,  in  manner  hereinafter  mentioned ; 

^^ow  therefore  We  the  said  Poor  law  board,  in  pur- 

^*^C2e  of  the  powers  given  in  and  by  the  statutes  in 

*^^  Vjehalf,  do  hereby  rescind  so  much  of  the  said  recited 

^-*-^ir   as    requires    the  said    vestry    to   appoint    such 

^^^^^tonts  and  servants  as  the  said  directors  may  deem 

^^Ci^ggary  for  the  efficient  performance  of  the  duties  of 

^^y    of  the  said  offices,  and  so  much  of  the  said  order  as 

^^^"ports  to  authorize  the  said  directors  to  suspend  any 

*^^oer  of  the  said  workhouse.     Given,"  &c. 

J^eacocky   in     Trinity  Term,   1851,  obtained    a   rule 
to  shew  cause  why  the  order  of  November  21st,   1850, 


^<J^  Q.  B.  TRiymr  term. 

ti>4wny,xrji    now  befi>re  the  Coait  on  certionri  (fee  the  preceding 
'^ .' CMC;,  sboold  not  be  qovfacd. 

iu  Q^f.t.«        jjj^  rooiion  was  groonded  oo  the  atBdmt  of  Mr. 
Boftfyfoy.     JtMmcm  with  respect  to  the  existing  offices  sod  officers, 
filed  in  the  preceding  esse.     An  ssastsnt  Secretsry  of 
the  Poor  law  board  made  affidsTit,  in  oppositioo  to  the 
rule,  that,  after  the  certiorari  was  granted,  the  Poor  law 
board  wrote  and  sent  to  Mr.  BobiMSom,  the  ^estrj  clerk, 
a   letter,   in   which   the   Board,  referring   to  the  late 
decision  of  this  Court,  said  that  thej  had  deemed  it 
right  to  issue  an  order  to  rescind  so  much  of  their  said 
order  of  21st  November  last  as  contiuned  the  provinons 
which  the  Court  had  pronounced  to  be,  unsupported 
by  the  Poor  Law  Amendment  Act ;  and  they  forwarded 
a  copy  of  the  order  of  March  24th  and  of  the  short-hand 
note  of  the  judgment       The  affidavit  set  forth   the 
last-mentioned  order.     In  this  term  {a\ 

Sir  A.  J.  E.  Cockburuj  Attorney  General,  Cramptan 
and  Tomlinsan,  shewed  cause.  The  first  question  is, 
whether,  the  Commissioners  having  rescinded  the  objec- 
tionable part  of  the  order,  the  Court  is  bound  to  quash 
it  in  toto.  It  is  true  that,  in  Regina  v.  The  Poor  Law 
Commissioners,  Allstonejield  Incorporation  (4),  the  order 
was  dealt  with  as  entire ;  but  that  was  for  the  purpose, 
only,  of  bringing  it  up  by  certiorari.  [Lord  Campbell  C.J. 
Hie  whole  record  of  an  indictment  must  come  before 
the  Court ;  but  one  count  alone  may  be  quashed.]  The 
only  other  authority  for  treating  the  order  as  entire  is 
Regina  v.  Hunt  (<?).  It  was  there  urged  that  **the 
(>ourt  cannot  quash  the  order  in  part ;"  and  Lord  Den- 

(a)  June  11th.     Bcforo  I>ord  Cmmpbrll  C^J.,  PcMeson,  Coleridge  and 
Krh  Js. 
{h)  11  J.  .y  E.  508.  (c)  12  A,^  E.  130. 
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fnan  C.  J.  said  that  that  'had  been  so  held  in  the  All-*  Queen*s  Bench, 

1851 
9tonefidd  case  (a).    But  no  such  decision  appears  in  that  !_ 

ctise,  as  to  quashing  the  order.     The  point  came  on  by        ®  Qpmn 

^uz-prise,  and  was  not  discussedjat  the  bar.     [Lord  Camp^     Robinson. 

i^/X   C.  J.    I  do  not  think  we  argued  it  as  we  should 

Aa.'ve  done  if  our  attention  had  been  called  to  the  point 

m    t^iwueJ]     In  many  cases," prior  to  those  cited,  orders  of 

Jtt»t.ic2es  and  of  quarter  sessions  have  been  treated   as 

divisible;  Rex  v.  Price  (i),  Rex  v.   Sweet  (c),  Rex  v. 

-M^«««itfen  (rf).  Rex  V.  St  Nicholas,  Leicester  (e),  Regina  v. 

2"V&^     Justices  of  Wiltshire  {g),     A  fortiori  may  this  be 

dom^  in  the  case  of  orders  by  the  Poor  Law  Commis- 

Moixc^rs,  who,  by  stat.  A  &  5  fV.  4.  c.  76,  ss.  15.,  42., 

**"*^       expressly  authorized  to  alter  or  rescind  the  rules 

\       OXT  any  of  them")  which  they  make  for  the  raanage- 

°^^^:^  t  of  the  poor  and  government  of  workhouses.     The 

^*^"^^T  in  question  consists  of  many  rules.     By  sect.  105 

^"^t.  4  &  5  fF.  ^.  c.  76.  the  orders  of  the  Commis- 

®*^^^*^^^r3  are  valid   until  declared  illegal  by  the  Court. 

"^^  *"«  a  very  small  part  of  the  order  has  been  declared 

^^gal;   and   the    Commissioners,  in  deference  to  the 

^^^-^rt,   have  rescinded  that  part.      [Coleridge  J.      A 

*^^*"^  of  an  order  could  not  be  brought  up  to  be  quashed.] 

■^^  objectionable  part  here  has  been  removed  without 

^'^^^tion  to  quash.     A  good  order  is  before  the  Court; 

^^^•e  is  nothing  to  be  quashed.     That  the  good  and  the 

^^   part  were  under  the  one  seal  makes  no  diflTerence  in 

^^^-^r^clple  or  on  authority.   The  rules  were  independent ; 

^^    vice  of  one  did  not  affect  another.     It  happens  that 

present  order  is  recent;  but  an  order  which  had 


l\i. 


^ 


(a)  U  A.SfE,  .558.  (b)  6  T.  R,  147. 

(c)  9  East,  25.  (d)  8  B.  §•  C.  78. 

{t)  3  A.^E.  79.  (p)  \2A.^E,  793.  798,9. 
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Volume  xviL  been  long  in  force  and  much  acted  upon  might  be  found 

to  contain  one  or  two  illegal  rules;  and  it  would  be 

The  Queen,  highly  inconvenient  that  the  whole  should  therefore  be 

Robinson,  invalidated. 

Sir  F.  Kelly  and  Peacock^  contrJL     Since  the  passing 
of  Stat.  4  &  5  ^.  4.  c.  76.  no  order  of  the  Commis- 
sioners has  been  quashed  on  certiorari,  except  in  toto. 
If  the  argument  against  the  rule  be  correct,  no  order 
can  be  quashed  hereafter  without  a  notice  and  discussion 
of  every  ground  on  which  it  can  be  objected  to.      The 
ruling  in  the  AllsUmeJield  case  (a)  has  been  attributed  to 
surprise ;  but  that  will  not  account  for  the  decision  in 
Regina  v.  Hunt  (i).     The  Court  will  not  overrule  these 
cases.     [Lord  Campbell  C.  J.     The  ruling  in  the  first 
case  was  on  motion  for  certiorari;  in  both  there  was 
little  more  than  a  dictum.    Do  you  dispute  the  decisions 
upon  orders  of  justices  ?     la  Ex  parte  CoUy  (c)  Erie  J. 
treated  it  as  a  doctrine  established  by  the  cases,  that,  if 
an  order  of  justices  is  removed  by  certiorari,  the  Court 
will    ^^  quash  it  only  so  far  as  it  relates  to  the  bad  part, 
if  that  can  be  separated  from  the  portion  which  is  good ;" 
and  he  said  that  it  appeared  ^^  a  recognised  principle  of 
law,  that  an  order  good  in  part  and  bad  in  part,  if  capa- 
ble of  being  divided,  may  be  sustained  quoad  the  good 
part."]    The  power  given  by  the  Act  4  &  5  fF.  4.  c.  76.  to 
alter  or  rescind  any  rules,  &c.,  was  intended  to  prevent  the 
necessity  of  resorting  to  this  Court ;  but  the  rules  can- 
not be  so  dealt  with  when  the  order  is  before  the  Court 
on  certiorari.     If  this  can  be  done,  the  question  remains 
whether  enough  has  been  rescinded  to  give  effect  to  the 

(o)  11  A,  §•  E.  568.  (6)  12  A,  Sf  E.  130. 

(0  4  Nw>  Sets,  Ca.  507.    Bail  Court,  Ilil,  T.  1851. 
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jadgment  of  the  Court.     [Lord  Campbell  C.J.     It  is  QueetiU Bench. 

open  to  you  to  say  that,  notwithstanding  the  reform,  !__ 

the    order  still  contains  vicious  rules.]    The  very  re-        ®  ween 
scinding  might  create  new  objections.     [Lord  Camp-     Robinson. 
bell  C.  J.     You  have  had  notice  of  the  alterations.     It 
18  open  to  you  to  point  out  any  objections  that  arise.] 
It  is  not  the  amended  but  the  original  order  that  is  before 
the   Court     What  has  been  done  since  appears  only  by 
affidavit     [Lord  Campbell  C.  J.     There  is  no  practical 
inconvenience.     The  Commissioners  give   you  imme- 
diate    notice  of  what  has  been  done ;  and  you,  if  not 
satisfied,  are   at  liberty  to  go  on  with   the  certiorari.] 
By    sect  18  of  Stat  4  &  5  W.  \.  c.  76.  the  Commis- 
fflonex^  are  to  notify  their  rules  when  made,  before  the 
■■'Jae   shall  come  into  operation ;  but  there  is  no  provi- 
^^^^      for   notifying   the  residue   of  an  order.      Again, 
*^ts.   106,  7,  8,  point  out  the  course  of  proceeding  on 
^^"tiorari,  and  the  result  if  the  order  be  declared  "  legal" 
or      ««  illegal;"  but  they  do  not  provide  for  the  case  of  its 
"®^^g  partially  quashed. 

^--ord  (vAMPBELL  C.  J.     I  can  sec  no  reason  why  we 

sHovild  not  act  upon  the  analogy  to  cases  of  Justices'  orders, 

*^^>   if  the  order  be  divisible,  quash  so  much  as  is  bad, 

*^^    retain  the  rest.     Regina  v.  Tlie  Poor  Law  Commis- 

^*^^'*«^5,  Albtonejield  Incorporation  {a)  was  decided  on  mo- 

t^^n  for  certiorari ;  and  the  ruling  of  the  Court  there  was 

ooiter  dictum.     The  present  question  has  never  till  now 

^^n  discussed  on  a  motion  to  quash.     I  think  no  deci- 

^ou  stands  in  the  way  of  our  authority  to  do  what  is  most 

^^^venient  for  the  public  as  well  as  the  Commissioners. 

(<i)  II  A.^  E.  558. 


\ 
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The  Qdken 

▼. 
Robinson. 


Volume  XF 1 1.   And  it  clearly  is  most  convenieDt  that,  if  it  can 
done,  we  should  quash  part  of  the  order  and  rete 
part      If  the  Commissioners   strike   out  as  much 
will    satisfy   the    parochial    body,    that    is    sufficien 
if  they  do  not,  application  may  still  be  made  on  t: 
certiorari  to  rescind  more  if  the  Court  should  thi 
it  reasonable.      I  see  no  decbion  that  prevents  tl 
course  being  followed. 

The  rest  of  The  Court  concurred. 


as 


Sir  F.  Kelly  and  Peacock,  in  continuation.     If  Arti-"^ 
cle  66  was  illegal,  Articles  67  and  83  ought  not  to  re- 
main  part  of  the  order.     By  Article  67,  any  officers  who 
have  been  appointed  or  are  holding  office  under  the  re- 
pealed Article  66  must  still  perform  the  duties;  and,  by 
Article  83,  '^  every  officer  appointed  to  or  holding  any 
office  under  this  order,  other  than  the  medical  officer  of 
the  workhouse,  shall  continue  to  hold  the  same  unUl  he 
die,  or  resign,  or  be  removed  by  the  Poor  law  board,  in 
conformity  with  the  provisions  of  the  law  in  that  behalf, 
or  be  proved  in  a  manner  satisfactory  to  the  Poor  law 
board  to  be  insane."     The  latter  Article  takes  away  the 
power  of  the  vestrymen  under  sect  51  of  stat  11  Cr.  4 
&  1  W.  A.  c.  X.  (local  and  personal,  public)  to  remove 
officers.     [Coleridffe  J.     Has  not  the  Poor  law  board  a 
power  of  dismissal  under  stat  4  &  5  W^  4.  c.  76.  (a)  ?] 
Under  this  and  the  local  Act  there  is  a  joint  power 
in  the  board  and  the  vestrymen.     [Lord  Campbell  C.  J. 
to  Sir  A.  •/.  E,  Cockbum,  Attorney  General     Do  you 
say  that  the  vestrymen  ought  not  to  have  this  power  ? 
Sir  A.  J".  E.  Cockbum.    It  is  important  that  the  power 


(a)  Sects.  46,  48. 


XIV.  VICTORIA.  473 

of   the  board   in   this  respect   should  be  paramount  Queen'»  Bcneh. 
Xrord  Campbell  C.  J.     The  question  is,  whether  you        ^^^^' 

can  take  it  away  from  those  who  had  it.     The  objection  ^®  J^^™* 

appears   well  founded,  according  to  the   rule  we  laid  Robinson. 

do'wn  before.]     Article  65  is  also  objectionable. 

Sir  A,  J.  E.  Cockbum,  Attorney  General,  was  then 

oa^lled  upon  as  to  these  points.     The  judgment  of  the 

Court  in  the  case  of  St.  Giles  and  St.  George  (a)  pro- 

r^omances  Articles  66  and  88  invalid,  but  recognises  the 

It:  as  legal     All  the  articles  were  under  consideration 

that  case.      It  must  have  been  intended  by  stat 

4    &5  fF.  4.  c.  76.  that  the  Commissioners  should  have 

&  oontrouling  and  sovereign  power  in  such  matters ;  the 

'isit   of  removal   is  given  them  with  that  view.     A 

o^aster  of  the  workhouse  might  choose  to  disobey  the 

^^^ers  of  the  Commissioners,  and  might  be  supported 

"y    the  vestrymen  in  so  doing.     [Lord  Campbell  C.  J. 

^  distinguished  instance  of  the  power  of  removal  being 

^   t^ro  different  bodies  is  that  of  the  Governor  General 

®*    -^^wdia,  who  may  be  removed  by  the  Crown  or  by  the 

^•^cipany.     But  that  is  a  very  anomalous  case.     Here 

y^^^      are   authorized  to  regulate   a  power  in   the  ves- 

-X'^^cn,  and  you  claim  to  extinguish  it.]     The  policy 

^        t-le   Act,  in    respect    of   this    particular  office,   is 

^^^^^^ini  by  sect.  48.     [Lord  Campbell  C.  J.     The  point 

^*^   -«\rt.  83  must  be  considered  ah  open  one.    The  atten- 

^^^^'^    of  the  Court  was  not  called  to  it  on  the  former 

^^K^iment.      Substantially,  the  question   now   must  be 

'^'^^ther  or  not  the  powers  of  appointment  and  removal 

P^^n  to  the  vestrymen  by  the  local  Act  are  over-ridden 

ty  Btat  4  &  5  W.  4.  c.  76.] 

(a)  Ante,  pp.  445.  462. 


The  Queen 
Robinson. 
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rchamexrii.       The   Attorney  General  then  mentioned  diat  there 

1851 

was  another  case  depending,  Begima  v.  The  Chfoeman 

and  Directors  of  the  Poor  of  St  James  Westminster^ 

which  woold  raise  similar  points.     [Lord  CampbeB  C.  J. 

We  will  hear  that  case  before  giving  our  decision  upon 

this.] 

Cur.  ado.  mdL 

The  Queen  against  The  Governors  and  Directors  of 
the  Poor  of  St.  James,  Westminster, 

TN  this  case  Tomlinson,  in  the  present  term,  obtained  a 
rule  to  shew  cause  why  a  mandamus  should  not  issue, 
directed  to  the  Governors  and  Directors  of  the  Poor 
of  St.  Jamesy  Westminster,  commanding  them  to  admit 
Dr.  }VilUam  Wright  into  the  workhouse  of  the  said 
parish  to  perform  his  duties  as  chaplain  thereof.  The 
rule  was  obtained  on  affidavits  by  which  it  appeared 
that  on  17th  July,  1850,  the  Poor  Law  Commissioners 
made  an  order  relating  to  the  parish  of  St  James,  West' 
minster.  It  is  not  necessary  to  set  out  any  portion  of 
this  order,  as,  with  the  exception  of  a  few  verbal  altera- 
tions making  it  applicable  to  a  single  parish  instead 
of  two  united  parishes,  it  was  the  same  as  the  order 
of  21st  November,  1850,  of  which  the  material  parts 
arc  set  out  in  the  report  of  Regina  v.  Poor  Law  Com-- 
missioners.  In  re  St  Giles  §•  St  George  (a).  Before  this 
order  was  made,  the  relief  of  the  poor  within  the  parish 

(a)  Ante,  pp.  445.  446.  The  Articles  66,  67,  in  the  order  there  set 
forth  were  numbered  67,  68,  in  the  order  referred  to  in  the  present  case. 
The  other  articles  referred  to  in  this  case  corresponded  in  numbers  with 
those  set  forth  in  pp.  446—449,  ante.  There  was  no  article  corresponding 
with  Art.  76  (not  material  here)  of  the  former  order.  In  the  present  order 
the  powers  given  to  vestrymen  or  to  directors  by  the  first  mentioned 
Articles  were  vested  in  the  directors. 
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of  Sim  James  was  regulated  by  stat.  2  G.  3.  c.  58.  (a)  and  Queen*8  Bench. 

stot.  56  G.  3.  c.  liv.  (J>  ^^^^' 

J3y  sUt.  2  6r.  3.  c.  58.  «.  21.,  the  vestry  were  to  nomi-  '^^^  ^^^^^ 

Qa^e    twenty  one  persons,  who,  with  the  churchwardens  Governors  of 

and     overseers,  were  to  be  the  governors  and  directors     St.  Jambs 

.  Westmin- 

or      Cne  poor,  and  were  authorized  to  make  such  rules,         bteb. 

orc3^z*8  and  regulations  for  the  application  of  moneys  to 

be    x-£i.ised  for  the  relief  of  the  poor,  and  for  the  better 

m^Li  iTK  taining,    governing,   &c.,   the    poor,  as  might    to 

thc*»3iijor  any  seven  of  them,  seem  expedient;  but  no 

sacrl::^    rules  &c.  were  to  be  in  force  until  confirmed  by 

th^      XTiajor  part  of  the  vestry;  "nor  shall  any  such  rules, 

o'^d^xs,  or  regulations,  when   made   and  confirmed   as 

^^f<>ir^said,  be  repealed  or  altered,   except    at    a    like, 

n^^^'fcing  of  the  vestrymen  of   the   said   parish,  to    be 

**^^B3ibled    pursuant   to    this    Act,    which    vestrymen, 

^*"        "fcTie  major  part  of  them  then  present,  are  hereby 

^^^^Ii^owered  from  time  to   time  to  repeal  or  alter  the 

^^"^^cfc^j  in  such   manner  as    they   shall    think    proper." 

^*^<^>Tdy  after  the  passing  of  this  Act,  a  set  of  rules  were 

^^^^^  adopted  by  the  vestry,  by  which  various  officers, 

^^^i    amongst   others   a  chaplain,  were  to   be  annually 

^^^^ited  at  Easter  in  each  year,  to  hold  office  for  one 

^^^►"T;   and   the  officers  were  annually  chosen    by  the 

^^^cmors  and  directors,  according  to  the  said  regula- 

^^^Tis,  which  remained  unaltered  except   by  the  order 

^^    the  Poor  Law  Board.      Dr.  Wright^  the  claimant, 

"^   been,    under    these    rules,  appointed   chaplain  in 

I843,  and  had  been  annually  re-elected  in  each  year, 

(a)  •*  For  the  better  relief  and  employment  of  the  poor,  and  for  cleansing 
the  streets,  lanes,"  &c.  **  in  the  parish  of  Saint  Jamest  within  the  liberty  of 

^e$tmingter,  and  for  enlarging  the  church  yard"  &c. 

(b)  Local  and  personal,  public.  **To  amend  an  Act"  2  G»  3.  c.  58., 
"tod  another  Act  of  the  first  year  of  King  Jamet  the  second"  (c.  22.), 
"for  erecting  the  said  parish." 
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VaiumM  xm   includiDg  Easter  1850,  aod  was  acting  aa  chaplain  at 


IH&l 


the  time  when  the  order  of  the  Poor  Law  Board  came  into 
The  Ql-eeji    operation.     In  January  1851  he  receired  notice  that  be 
^^^^    was  not  to  be  re-elected.    No  cause  was  asBigned     The 
St.  James     Governors  of  the  poor  advertised  for  candidates  for  the 
vacant  office.     The   Poor  Law   Commisdonen  called 
their  attention   to  the  order,  and  more  eq>ecially  to 
Article  83,  which,  as  they  contended,  made  the  chaplain 
acting  at  the  time  of  the  order  irremoveable  except  by 
the  Poor  Law  Board.  The  Governors  of  the  poor,  taking 
a  different  view  of  the  question,  elected  another  person, 
and  refused  to  admit  Dr.  Wright  within  the  workhouse. 
On  a  subsequent  day  in  this  Term,  the  Court,  on  the 
application  of  Keane  (on  a  suggestion  that  the  point  in 
dispute  would  be  more  regularly  raised  by  a  motion  for 
a  certiorari  to  bring  up  the  order  of  the  Poor  Law  Com- 
missioners for  the   purpose  of  quashing  it,   and  that 
counsel  for  the  Poor  Law  Board  might  shew  cause  against 
a  rule  for  a  certiorari  in  the  first  instance  so  as  to  avoid 
any  delay),  ordered  that  the  rule  for  a  mandamus  should 
be  enlarged  till  the  determination   of  the  rule  for  a 
certiorari,  in  case  it  were  obtained  in  this  term. 

Peacock  now  moved  for  a  certiorari  to  bring  up  •  the 
order  for  the  purpose  of  quashing  it  The  order  is  be- 
yond the  jurisdiction  of  the  Poor  law  board.  Stat. 
5  &L  ^  W.  4.  c,  76.  gives  them  their  authority ;  it  has 
been  considered  in  several  cases,  and  very  recendy  in 
the  case  of  St.  Giles  and  !SL  George  (a).  The  cases 
establish  that  the  Poor  law  board  have  a  controuling 
power,  but  have  no  right  to  deprive  the  local  authorities 
of  the  powers  conferred  on  them.  By  the  present  order, 
the  Poor  Law  Board  claim  not  only  to  dismiss  the  chap- 

(a)  Ante,  p.  445. 
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lain  and  other  oflBcera  when  they  see  fit,  which  it  is  not  Queen*8  Baieh. 

disputed  they  may  do,  but  wholly  to  deprive  the  Gover-        ^^^'' 

Bon  of  the  poor  of  all  power;  for  by  the  83d  Article  the  '^^  ^"^^*' 

officers  are  to  continue  to  hold  oflSce  until  they  **  die,  Governors  of 

•^  Poor  of 

OT  Teaga,  or  be  removed  by  the  Poor  Law  Board,"  or  be     St.  James 
,  .  Wkstmin- 

proved  insane.  stkr. 

7%e  C(ntrt  granted  a  rule  Nisi. 

Sir  A»  J.  E.  Cockburjif   Attorney  General,  shewed 

ciuiae  in  the  first  instance.     The  question  depends  upon 

the  csonstruction  of  stat  4  &  5  W.4.c.  76.  s.  46.,  which 

gives  the  Poor  law  board  power  to  direct  the  overseers 

or    guardians  of  the  poor  of  any  parish  to  appoint  offi- 

cen,  and  authorizes  the  board  to  *^  direct  the  mode  of 

the    appointment   and  determine  the  continuance  in 

office  or  dismissal  of  such  officers."     It   is  said  that 

Article  83  goes  beyond  the  power  given  by  this  section, 

^^ccause  it  does  not  leave  to  the  Governors  and  Direc- 

tom  of  the  poor  of  St.  James  the  power  to  dismiss  the 

officers.    But,  from  the  nature  of  the  thing,  a  power  to 

"determine  the  continuance  in  office"  must  be  exclusive. 

It  Would  be  idle  to  direct  that  Dr.  Wright  should  continue 

in  oflfce  after  Easter ^  if  the  Governors  and  Directors  of 

the  poor  of  St  James  were  still  to  have  power  to  dismiss 

bim  at  Easter.    (  Crampton  and  Tomlinsony  on  the  same 

side,  were  not  called  upon  to  argue.) 

Peacock  and  Keane,  contrk  The  Legislature  cannot 
have  intended  to  deprive  local  boards  of  all  control  over 
their  officers.  That  would  be  very  impolitic.  Sect.  46  is 
8}>plicable  to  parishes  at  laige  where  there  is  no  local  Act, 
DOt  to  those  in  which,  by  statute,  the  power  of  regulating 
the  continuance  in  office  is  given  to  a  particular  body. 

TOU  xvu.  N.  8.  2  I 
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The  Queen 

Robinson. 
The  Queen 

T. 

Oorernors  of 

Poor  of 
St.  James 
Wkbtmin- 

BTEB. 


Lord  Campbell  C.  J.    If  I  were  at  liberty 

sider  what  it  might  be  politic  to  enact,  I  think  it 

inexpedient  that  there  should  exist  in  two  inde; 

bodies  a  concurrent  power  to  dismiss  the  same  < 

But  I  cannot  consider  policy,  but  must  see  whal 

positive  enactment  of  the  Legislature :  and,  whec 

mine  the  different  sections  of  stat  5  &  6  fKA.e 

cannot  doubt  that  the  intention  of  the  Legislat) 

to  give  the  Poor  law  board  exclusive  power  t< 

late  the  continuance  in  office  of  those  officers 

they  may  direct  to  be  appointed.     Sect  46  aui 

the  Board  to  '*  determine  the  continuance  in  offi 

such  officers."     How  can  that  be  done  if  anothc 

has  concurrent  power  to  dismiss   them?    The 

may  in  vain  determine  that   the  chaplain  sha 

tinue  in  office  for  a  twelvemonth,  if  another  bo 

dismiss  him  the  next  day.      Indeed  Mr.  JPeae 

not  dispute  that,  if  sect  46  applied,  the  powc 

from  its  nature  be  exclusive:   but  he  endeavo 

argue  that   the  section  did  not  apply  where  p 

dismiss  the  officers  had  been   given   by  a  loc 

This  was  ingenious,  but  did  not  convince  me. 

there   is   no   local  Act,    the    powers    to    reguli 

continuance  depend   upon  stat  43  JEHz.  c.  2. 

it  be  said  that  the  powers  given  by  the  gene 

are  not  saved  by  stat.  4  &  5  W^.  4.  c.  76.,  h\ 

given  by  local  Acts  are?     That  would  be  str 

think  the  section  has  a  general  application.     I 

have  regretted  much  if  I  had  been  forced  to  cc 

different  conclusion;  for  a  concurrent  power  of  d 

in  two  is  an  anomaly.     I  know  of  only  one  ins* 

which  it  exists ;  and  the  working  of  that  has  n 

practically  beneficial. 
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Pattesom  J.  I  was  not  in  Court  during  the  cose 
of  SL  GUe$  and  St.  George  {a\  and  had  been  mis- 
informed as  to  the  effect  of  the  judgment,  which  caused 
aome  diflScuIty  in  my  mind.  I  have  none,  now  that  I 
find  what  the  judgment  really  was ;  and  I  perfectly 
agree  in  it.  Sect.  46  seems  to  me  very  clearly 
^'Torded.  The  Poor  Law  Board  are  to  "  determine  the 
continuance  in  office  or  dismissal''  of  the  officers.  The 
virords  are  general  and  express ;  and,  if  the  local  Act  is 
inconsistent  with  them,  it  must  yield.  I  cannot  therefore 
see  Low  we  can  avoid  saying  that  Article  83,  which  is 
objected  to,  is  good. 


Quem^a  Bench, 
1851. 

The  Queen 

T. 

Robinson. 
The  Queen 

V. 

Goveraon  of 

Poor  of 
St.  James 
Westmin- 

STEA. 


Coleridge  J.     The  question  is  whether  sect.  46  ap- 
plies to  this  case.     If  it  does,  the  meaning  is  clear,  and 
^ere  can  be  no  concurrent  jurisdiction  as  to  directing 
^l^e   continuance  in  office.     But  we  are  told  that  this 
*^ctioD  has  not  so  wide  an  application,   and  does  not 
•pply  to  parishes  regulated  by  local   Acts.     I  do   not 
^liink  it  is  disputed  that  sect.  48  applies ;  yet  that  section 
««te   not  words  more   specifically  applying   it   to  such 
pcurishes   than   sect.  46.     It  would   surely  be  strange 
tf  the  two  sections  did  not  apply  to   the  same   thing. 
»tit,  when  we  look  at  the  interpretation  clause,  sect.  109, 
^e  find  that  "  Guardian"  shall  be  construed   "  to  mean 
Wid  include  any  visitor,   governor,  director,   manager, 
^%  guardian,  vestryman,  or  other  officer  in  a  parish 
ov  union,  appointed  or  entitled  to  act  as  a  manager  of 
the  poor,  and  in  the  distribution  or  ordering  of  the  relief 
to  the  poor  from  the  poor  rate,  under  any  general  or 
local  Act  of  Parliament"     Now,  substituting  that  for 
*'  Goardians"  in  sect  46,  it  is  clear  that  the  first  part 

(a)  Ante,  p.  445. 
2  I  2 
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1851 


under  a  local  Act :  and,  if  the  Poor  law  board  may  direct 

The  QuKEN  g^j^jj  guardians  to  appoint  officers,  it  would  be  very  in- 

RoBiNsoK.  consistent  to  narrow  the  construction  of  the  second  part, 

V.  and  say  that  the  Board  may  not  determine  their  con- 

Governon  of  .  •                 •        iv* 

Poor  of  tmuance  m  office. 
&r.  James 

WXBTMIN- 

•"*•  Erle  J.  concurred 


The  role  for  a  certiorari  in  this  case  and  in  Begma 
T.  Robinson  was  then  discharged ;  and  TomKnion^s  rule 
for  a  mandamus  made  absolute  (a). 


The  QuEBN        The  mandamus  issued.     It  referred  to  the  SL  Jameses 

Governors  of   local  Acts,  and  recited  the  appointment  of  governors 

St.  Jambs     ^^^  directors  of  the  poor  in  pursuance  of  the  Act  of 

^mt'''"    2  6?.  3. ;  it  set  forth  (among  others)  the  Articles  66, 67  (6), 

68  and  83  of  the  order  of  July  17th,  1850;  also  Art.  69, 

1852!!]^       '  ordering    that  elections  of   officers    under  this   order 

should  be  by  a  majority  of  the  directors,  at  a  Board  of  at 

least  seven ;  and  Art.  99,  after  mentioned ;  and  it  then 

stated  the  appointment  of  Dr.  Wrighty  and  his  exercise 

of  the   office   before   and   when  the  order  came   into 

operation,  and   that,  he  not  having  resigned  or  been 

removed  by  the  Poor  Law  Board,  or  been  proved  to  be 

insane,  and  being  ready  and  willing   to   perform  the 

duties,  the  Governors  and  Directors  refused  to  admit 

him  into  the  workhouse  to  perform  his  duties  as  chaplain 

thereof  as  specified  by  another  recited  Article  (99)  of 

the  said  order,  or  to  allow  or  permit  him  then  or  at  any 

(a)  The  case  of  Regina  y.  Gootrnon  of  Poor  of  St.  Jameg,  We$imiiuttr, 
as  to  the  certiorari,  is  reported  by  C  Blaekbunh  ^^* 
(6)  Corresponding  with  Arts.  66,  67  of  the  order  set  forth,  ante,  p.  446. 
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time    to  perform  the  said  duties;  and  it  commanded   Queen^s Bench. 
them  immediately  to  admit  the  said  Rev.  fV.  W.  &c.       '•        '^ 
into  the  workhouse  to  perform  his  duties  &c.,  and  to    ^®  Qubkn 
allow  and  permit  him  to  perform  &c.  ^  p^°5^^ 

Return,  citincr  several  Articles  of  the  order  (and  par-  St.  James 
ticularly  Article  99),  in  which  the  duties  of  officers  are  st£&. 
described;  also  Articles  83  and  68;  and  stating  that 
X>r.  Wright  YiBS  on  the  12th  Aprils  1850,  in  pursuance  of 
^e  rules,  orders  and  regulations  (a)  within  mentioned,  at 
*  meeting  of  the  Governors  &c.  (the  first  after  Easter), 
^liosen  chaplain  to  perform  the  duties  by  the  said  rules 
^c-  prescribed  for  the  chaplain  by  the  said  rules  &c. 
directed  to  be  annually  chosen  &c.,  thenceforward  until 
-^^Q^ter  1851  or  as  soon  after  as  the  said  Governors 
Boould  meet ;  and  that  he  accepted  the  said  office  upon 
"^^  terms  aforesaid,  and  entered  upon  the  duties  thereof; 
^**^ich  is  the  same  appointment  as  within  mentioned. 
■*^mt  the  first  meeting  of  the  Governors  &c.  at  Easter 
I  8^1  took  place  on  25th  April,  1851 ;  and  that  the  said 
^^  Wright  was  not  then,  nor  at  any  time  since,  reap- 
pointed such  chaplain  as  aforesaid ;  "  and  therefore  we 
^=^nnot  admit"  &c. 

liemurrer.    Joinder. 

"Tlie  demurrer  was  argued  in  Hilary  term  {January 
2*th)  1852. 

^amlinsan,  for  the  Crown.     The  order  of  the  Com- 

^tSBioners  (which,  according  to  stat  7  &  8  Fict.  c.  101. 

*•  *?!.,  the  Court  will  judicially   notice)  entitled   Dr. 

^^^^^ht  to  continue  in  oflSce  without  re-election.     If  the 

case  stood  upon  Article  83  alone,  there  would  be  a  difii- 

culty,  as  it  might  be  questioned  whether  he  is  appointed 

(a)  Under  stat.  2  G.  3.  e.  58.     See  p.  475,  ante. 
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rdumeXFii.   or  holds  "under  this  order."    But  Art  68  providet 

ri852  1 

*-        '-'      **  that  every  regulation  applying  to  any  oflBcer  holding 

The  QcEEN    jjjg  ^gg^g  under  this  order  shall  apply   to  any  officer 
^Pw^3*^    of  the  like  denomination  appointed  by  the  directorB," 
8t.  James     though    appointed    before    this  order  came   in    force. 
mm.        [Lord  Campbell  C.  J.     You  contend  that  the  Commis- 
sioners may  make  an  appointment  for  a  year  an  ap- 
pointment for  life.]     The  proviso  of  sect.  68  most  have 
some  independent  meaning :  but,  if  it  applies  only  to 
the  officers  appointed  according  to  Articles  67  and  68, 
it  adds  nothing  material  to  them,  and  might  well  have 
been  omitted.     Article  83  must  be  read  in  connection 
with  it,   and  as  subjecting   the  officers  mentioned  in 
Article  68,  not  only  to  the  regulations  there  alluded  to^ 
but  to  those  which  follow.     It  is  a  "  regulation  apply- 
ing** to  an  officer  mentioned  in  Articles  67  and  68.  The 
general  preamble  of  the  order  recites  that  **  it  is  expe- 
dient that  rules  and  regulations  should  be  prescribed  for 
the  more  complete  government  and  guidance  of  the 
directors"  "and  the  appointment  of  the  officers;"  and 
Article  68  refers  to  the  whole  of  these,  as  a  code.     Ex- 
tending the  tenure  of  office  in  the  manner  contended 
is,  it  must  be  admitted,  a  very  large  exercise  of  power; 
but  it  is  warranted  by  sects.  15,  42,  46,  48,  109,  of  stat 
4  &  5  J^.  4.  c.  76.     Further,  the  order  of  the  Commis- 
sioners not  having  been  quashed  on  certiorari,  obedience 
is  due  to  it  by  sect.  105.     [Lord  Campbell  C.  J.    That 
clause  must  relate  to  things  which  are  within  the  scope 
of  their  powers.     If  they  ordered  a  man  to  be  executed 
for  a  misdemeanor,   it   could   not   be   said   that   their 
order,  not   having  been  quashed,  was  a  justification.] 
Tamlinson  also  said  that  he  was  prepared  to  maintain 
the  validity  of  an  order  of  the  Board  as  regarding  officers 
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appointed  before  it  came  into  force,  as  contended  for  Qumk's  Benth. 
in  the  case  of  5fc  Giles  and  St  George  (a),  if  the  Court      *^'"^'^'^ 
cfaoukl  think  that  question  still  open.  ^^  ^'"^" 

Qovernors  of 
Poor  of 
^tHertcn^   contra.      The   words    "so   appointed"    in     St. James 

Article  68,  apply  specifically  to  Article  67;    and  the        bter. 

^ord    **  regulation"  in  the  proviso  to  Article  68  can  have 

no     other  application  than  the  same  word  has  in  the 

Artiole  itself     (He  was  then  stopped  by  the  Court.) 

LoTd  Cabipbell  C.  J.     After  having  heard  Mr.  Tom- 
"t^oy^  who  is  so  completely  master  of  this  subject,  I  am 
^  ^^^inion  that  the  case  is  too  clear  for  argument.     He 
■^U^its  that  Article  83  alone  will  not  sustain  this  writ ; 
^^  Vie  then  resorts  to  Article  68.     Now  that  states  that 
*^^    officers  "shall  respectively  perform  such  duties  as 
**^y  be  required  of  them  by  the  rules  and  regulations  of 
^*^^  Poor  law  board;"  and  then,  in  the  proviso,   that 
^^eiy  "  regulation"  applying  to  any  officer  holding  hb 
^^fiSce  under  this  order  shall  apply  to  any  officer  of  the 
^le  denomination  appointed  by  the  directors,  though 
appointed  before  this  order  shall  have  come  into  force. 
^Assuming,  though  I  give  no  opinion  on  the  point,  that 
t.he  Commissioners  had  authority  to  extend  the  tenure 
Kit  an  office  held  before  the  making  of  the  order,  so  that 
it  should  become  an  office  for  life,  they  must  shew  that 
they  have  exercised  that   authority.     Article   68  says 
nothing  of  extending  the  term  of  office,  but  only  makes 
**  every  regulation  applying  to  any  officer  holding  his 
oflSce  under  this  order"  applicable  to  the  officers  men- 
tioned in  the  proviso.     Now  there  are  regulations  and 

(a)  Ante,  p.  445. 
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Volume XV IL  rules  capable  of  this   application;   and,  with  respect 

^        '^  to  the  chaplain   particularly,  there  is  a  detail  of   his 

The  Queen  .i  duties**  in  Article  99.    I  think  Article  68,  as  it  reganls 

Governortof  ^^  chaplain,  means  that  these  duties  shall  be  performed 

St.  James  by  him   though  holding   under  a  prior  appointment ; 

BTER.  not  that  his  term  of  office  shall  be  lengthened.     Judg- 
ment must  be  for  the  defendants. 


Patteson  J.  There  is  no  doublr  in  this  case. 
Article  67  relates  prospectively  to  the  appointment  of 
officers.  Then  Article  68  says  that  the  officers  ^  so 
appointed"  shall  *^  perform  such  duties'*  as  may  be 
required  by  the  **  regulations"  of  the  Board.  The 
**  regulations"  there  relate  expressly  to  the  performance 
of  duties.  If  the  order  had  stopped  there,  it  would 
not  have  applied  to  persons  already  appointed ;  and  the 
proviso  is  added  for  the  purpose  of  bringing  them  in. 
^'  Regulation"  there  must  have  the  same  meaning  as  it 
has  in  the  previous  part  of  the  same  Article,  and  cannot 
refer  to  tenure. 

Erle  J.  (a).  Article  68  mentions  the  duties  of  an 
officer  appointed  under  the  previous  Article,  and  of  a 
person  placed  in  the  office  ad  interim:  the  proviso  re- 
lates to  another  class  of  officers,  those  appointed  before 
the  order  came  in  force.  The  meaning  of  the  proviso, 
then,  is  confined  to  those  regulations  which,  under  the 
previous  clauses,  affect  the  officers  to  whom  the  proviso 
refers. 

Judgment  for  defendants. 

(a)  No  fourth  Judge  was  in  Court. 
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Queen  i  Bench. 

1851. 


TRINITY    VACATION. 


IN  THE   EXCHEQUER   CHAMBER. 
(Error  from  the  Queen's  Bench.) 
The   South  Eastern   Railway  Company      mdnetda^, 

June  18th. 

against  The  Queen. 
1^4*  AND  AMU  S  to  The  South  Eastern  Railway  Com-  Amandamw, 

""^-^ri.  suggestinff 

pony.     The  writ  stated  that  the  railway  from  the  that  a  railway 

■^^  crossed  a  cer- 

*■*— oiwfon    and    Greenwich    Railway    to    Woolmch    and  tain  public 

^^hravetendj  which  The  Sotith  Eastern  Railway  Company  ©n  a  level,  by 

"^^^re   authorized   to   make   under  their  local  Act  (a),  ^^ttfng!  along 

**  crossed,  not  on  a  level,  a  certain  public  highway,"  in  ^f^^n^^y  *^°^ 

^lie  parish  of  Plumstead,  Kent,  called  &c.,  "by  means  of  laid  down,  and 

^^   certam  trench  or  cutting  of  twenty  feet  deep  and  sixty  highway  was 
,^;^  .  o  J  r  .7    thereby  cut 

*^  ve  feet  wide,  made  by  you,"  the  said  Company,  "  through  through  and 
^^d  along  which  said  trench  or  cutting  the  line  of  the  rendered  im- 
^^id  railway  has  been  by  you  caused  to  be  and  is  car-  (haTa  reason- 
^icd,**  "and  the  permanent  way  thereof  has  been  by  eU^eHor'iie 

Company  to 
^^%jise  the  highway  to  be  carried  over  the  railway  by  a  bridge,  commanded  them  to  cause 
'^^^  said  highway  to  be  carried  over  the  railway  by  means  of  a  bridge,  in  conformity  with  the 
^Affiliations  of  The  Railways  Clauses  Consolidation  Act,  1845. 

Held,  that  the  mandamus  was  bad ;  for  that  the  Act  gave  the  Company,  by 
^«ct.  46,  the  option  of  carrying,  by  means  of  a  bridge,  either  the  road  over  the  railway,  or 
the  railway  over  the  road  ;  and  that  there  was  nothing  stated  on  the  record  which  shewed 
tihat  such  option  was  at  an  end. 

(a)  9  &  10  Vict.  e.  cccv.  (Jx>cal,  personal,  public):  **  To  enable  The 
Scuih  Eastern  RaUway  Company  to  make  a  railway  from  The  Louden  and 
Greenwich  Railway  to  Woolwich  and  Gravesend,** 
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you,  and  is,  laid  down  therein;  and  the  said  public 
highway  is  thereby  cut  through  and  destroyed,  and  ren- 
dered wholly  impassable  for  passengers  and  carriages;^ 
that  the  available  width  for  the  passage  of  carriages 
within  fifty  yards  of  the  points  of  crossing  the  same  was, 
and  at  the  time  of  such  crossing  was,  greater  than 
twenty  five  feet;  'Uhat  a  reasonable  time  for  you,  the 
said  Company,  to  cause  the  said  public  highway  to  be 
carried  over  the  said  railway  by  means  of  a  bridge,  in 
the  manner  provided  by"  the  Railways  Clauses  Con- 
solidation Act,  1845  (a),  *^has  long  since  elapsed; 
yet  you,  the  said  Company,  have  refused  and  neglected, 
and  stiir  &c,  ^'to  cause  the  said  highway"  &c.  (as 
before) ;  ^^  by  means  of  which  said  neglect  and  refusal 
the  said  highway  remains  and  is  wholly  impassable  for 
passengers  and  carriages;  in  contempt"  &c.,  ^'and  to  the 
great  damage"  &c. ;  the  writ  then  commanded  the  Com- 
pany to  *^  cause  the  said  public  highway  to  be  carried 
over  the  said  railway  by  means  of  a  bridge,  in  confor- 
mity with  the  regulations  in  that  behalf  of  the  said  Act," 
'^  that  is  to  say"  &c.  (besides  other  particulars  prescribed 
by  sect  50  of  the  Act)  ^^  the  ascent  shall  not  be  more 
than  one  foot  in  twenty  feet.*'  Return :  "  That  the  said 
way  or  road  in  the  said  writ  mentioned  was  not  a  public 
highway,  as  in  the  said  writ  is  in  that  behalf  suggested 
and  alleged;"  and  that  for  that  reason  the  Company  had 
not  caused,  and  ought  not  to  cause,  the  way  or  road  to 
be  carried  over  the  railway  by  means  of  a  bridge,  in 
manner  and  form  &c.  This  allegation  was  traversed, 
and  issue  joined. 

On  the  trial,  before  Pollock  C.  B.,  at  the  Kent 
Summer  Assizes  1851,  the  jury  found  that  the  said  road 
was  a  public  highway.    Judgment,  awarding  a  peremp- 

(a)  8  &  9  Vict.  c.  20. 
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toty  mandamus.     Upon  this  judgment  the  Company   Qtutn't  Bench. 

brought  error.     Joinder  in  error.  ! — 

The  case  was  argued  in  last  Easter  Term  (a),  before  Eabtebn 
Jkfaule  and  f¥Uliam»  Js.,  and  Parhe,  Piatt  and  ^JlS'y 
^J^artin  Bs. 


T. 


Th«  QuuK. 


Peacock^  for  the  plaintifis  in  error.     The  writ  is  bad. 

^Section  46    of   The   Railways   Clauses   Consolidation 

-^^ct,  1845,  enacts  that,  "if  the  line  of  the  railway  cross 

E^ny   turnpike   road  or  public   highway,   then  (except 

^^here  otherwise  provided  by  the  special  Act)  either 

^mich   road  shall  be  carried  over  the  railway,  or  the 

K-*wlway  shall  be  carried  over  such  road,  by  means  of  a 

k^ridge,  of  the  height  and  width  and  with  the  ascent  or 

CLftescent  by  this  or  the  special  Act  in  that  behalf  pro- 

"^^ided.**    The  Company,  therefore,  have  the  option  of 

"HL  wo  methods  of  carrying  the  road  from  one  side  of  the 

iK^ailway  to  the  other ;  whereas  the  precept  of  the  writ 

«3oes  not  leave  them  that  option,  but  commands  them  to 

sidopt  one  particular  method  of  the  two.     \^Parke  B. 

3)oes  the  writ  prescribe  any  limit  as  to  the  slope  ?]     It 

prescribes  the  limit  enacted  by  section  50  of  The  Rail- 

^^ays  Clauses  Consolidation  Act,  1845,  where  the  road 

^^  a  public  carriage  road ;  that  is,  that  the  slope  shall 

*Jot  be  greater  than  one  foot  in  the  limit  prescribed  by 

lection  50;  which  limit  varies  according  as  the  road  is 

**  a  turnpike  road,"  "  a  public  carriage  road,"  or  "  a  private 

Carriage  road."    Here,  again,  the  writ  is  bad ;  for  it  does 

^ot  state  under  which  of  those  descriptions  the  road  in 

Question  falls.     It  states  only  that  the  road  is  a  public 

*iighway.      [Maule  J.      In  prescribing  the   amount  of 

®lope,  the  writ  assumes  that  it  is  possible  to  adopt  the 

00  May  14,  1851. 
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Vohau  XV IL  particular  mode  of  construction,  that  is,  over  the  railroad.] 
The  mandamus  ought  to  shew  that  the  altematiTe,  of 
carrying  the  railway  over  the  road,  could  not  be  adopted. 
There  is  no  reason,  in  the  present  instance,  why  the 
road  could  not  be  carried  under  the  cutting  by  a  tunnel, 
any  more  than  it  would  be  impossible  to  carry  it  over  an 
embankment  by  a  bridge.  But  the  impossibility,  in 
fact,  of  choice  between  the  two  alternatives  would  be  no 
answer;  the  writ  can  only  command  the  Company  to  do 
that  which  the  law  lays  down  as  their  duty,  impossible 
or  not  [Maule  J.  May  not  the  fact  stated  in  the  writ, 
that  a  reasonable  time  for  making  the  bridge  has 
elapsed,  be  supposed  to  fix  the  particular  alternative  7] 
There  is  no  allegation,  nor  anything  to  shew,  that  the 
lapse  of  reasonable  time  would  make  the  particular 
alternative  reasonable.  The  Company  have  not  yet 
made  their  election,  as  they  have  a  right  to  do ;  and  the 
writ  is  bad  for  commanding  them  to  do  more  than  that ; 
York  and  North  Midland  Railway  Company  v.  The 
Queen  (a),  Rex  v.  The  Church  Trustees  of  St  Pancras  (J), 
Regina  v.  Caledonian  Railway  Company  (c),  Regina  v. 
Tithe  Commissioners  (d).  [Maule  J.  It  is  quite  con- 
sistent with  this  writ  that  the  Company  have  actually 
carried  the  road  under  the  railway.]  At  all  events, 
there  is  no  allegation  that  that  has  not  been  done. 
The  writ  is  also  bad  for  not  stating  that  the  road  did  not 
come  within  the  proviso  of  section  52  of  The  Railways 
Clauses  Consolidation  Act,  1845,  by  having  a  mesne 
inclination  greater   than  that  required  by  section  50. 


(a)  14  Q.  B,  note  (c)  to  \k  472.  (6)  3  A^  E.  635. 

(c)  16  Q.  B.  19. 

((f)  \4Q.B.  459.     And  see  Regina  v.  The  KidwtUy  §•  Uanelty  Canal 
^  Jhimroad  Company,  14  Q.  ^.  481,  note  (a). 
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authorities  shew  that  the  writ,  if  bad  in  part,  is  bad  Queen't  Bench. 
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Ox, 
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kedham,  contra.  The  Company  have  not  the  option 
harrying  the  road  either  over  or  under  the  railway, 
^ion  46  of  The  Railways  Clauses  Consolidation 
^^  1845,  provides  for  cases  where  a  railway  crosses 
not  on  a  level  with  it;  it  enacts  that  there 
'  ther  such  road  shall  be  carried  over  the  railway,  or 
railway  shall  be  carried  over  such  road,  by  means  of 
iidge."  That  is  to  be  understood  as  meaning  that 
^^  first  method  is  to  be  adopted  where  the  road  is 
^^Dve  the  level  of  the  railway,  and  the  second  when  the 
^^^  is  below  the  level  of  the  railway.     The  Company, 


^refore,  in  the  present  instance,  are  bound  to  adopt 


^^^  first.     If  it   had  been   intended   to  give  railway 

^mpanies  an  option  under  the  Act,  this  would  have 

en  given  in  express  terms.     [Maule  J.    Suppose  the 

^*^>ad  were   only  a  foot  above  the  level  of  the  railway, 

^''^uld  not  the  Company  have  the  option  of  carrying 

^lie  railway   over  the   road,  instead  of  the  road  over 

"^lie   railway?]     It  is  doubtful  whether  they  have  any 

^^ption;    and,  if  they  have,  they  have  in  the   present 

^  ^stance,  determined  it,  by  cutting  through  the  road, 

^.nd  laying  down  this  permanent  way  below  the  level. 

*l?hey  cannot  now  contend  that  an  option  still  remains 

to  them ;  it  is  impossible  for  them  now  to  carry  the 

^^ilway  over  the  road.     [Parke  B.    They  might  carry 

tbe  road  under  the  railway,  which  would  amount  to  the 

^me  thing.]     They  have  no   power  to  do  so ;    they 

cannot  make  a  tunnel ;  section  46  expressly  states  that 

a  bridge  is  to  be   made  in   either  case.      As  to   the 

argument  that  the  mandamus  must  command  the  per- 
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Voiumexrii.  formaoce  of  that  which  the  Act  lays  down  as  to  be 
'  done,  whether  impossible  or  not,  Regina  v.  Caledonian 
Railway  Company  (a)  and  Regina  v.  London  and  North 
Western  Railway  Company  {V)  decide  the  contrary. 
[Maule  J.  Section  46,  if  it  gives  an  option,  of  course 
gives  it  only  where  such  option  is, possible.]  And,  in 
the  present  case,  the  Company  have  themselves  de- 
stroyed their  option ;  there  is  now  no  road  over  which 
the  railway  can  be  carried.  It  is  contended  that  the 
writ  b  bad  for  prescribing  the  conditions  laid  down  in 
section  50,  without  shewing,  on  the  face  of  it,  enough 
to  bring  the  case  within  these  conditions,  that  is,  that 
the  road  is  either  a  turnpike  road  or  a  public  carriage 
road.  But  that  descriptive  part  of  the  writ  is  not 
material ;  the  only  material  part  is  that  which  com- 
mands the  building  of  a  bridge.  Besides,  a  turnpike 
road  is,  prima  facie,  a  public  carriage  road :  and  more- 
over the  writ  states  that  the  road  has  been  rendered 
impassable  for  passengers  and  carriages. 


Peacock,  in  reply.  It  is  not  impossible  to  adopt  the 
alternative  of  carrying  the  railway  over  the  road; 
the  Company  can  alter  the  railway  for  that  purpose, 
if  they  choose.  [Parke  B.  If  they  have  made  a  mis- 
take by  laying  down  the  permanent  way  as  it  is  at 
present,  owing  to  their  ignorance  of  the  road  being  a 
public  highway,  the  proper  return  would  be  a  state- 
ment of  the  mistake  and  its  cause.]  The  Company 
have  not  yet  exercised  their  right  of  option.  [Maule  J. 
If  a  man  is  to  do  something  on  Monday  or  Tuesday, 
and  does  not  do  it  on  Monday,  he  must  do  it  on 
Tuesday,      The  Company  are  in   that  position;   they 

(a)  16  Q.  B.  19.  (6)  16  Q.  B.  664. 
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htLve  themselves  made  it  impossible  to  carry  the  railway  Queen*i  Seneh. 


l»ol. 


over  the  road;   and  they  have   no  power  to  carry  it 

under;  they  are  bound,  therefore,  to  carry  the   road      g^^"^ 

over  the  railway.!     Sect   16  of  The  Railway  Clauses      ^^^^^ 

Consolidation  Act,  1845,  gives  them  the  power  to  alter  ▼. 

^ny  of  their  works.     [Maule  J.     Perhaps,  under  that 

^^otion,  they  could  make  a  tunnel  under  the  railway ; 

l>ut  I  doubt  whether  that  would  amount  to  carrying  the 

^■"J^ilroad  over  the  road  by  a  bridge.]     Sect  46  gives  two 

^^l^ematives  when  a  railway  crosses  a  road  not  on  a  level. 

36  Company,  therefore,  must  carry  the  railway  across 

«  road  before  their  right  of  option  accrues ;  and  they 

m  then,  as  in  the  present  case,  though  not  before, 

^mpetent  to  adopt  which  of  the  two  methods  they 

my  prefer.     It  cannot,  therefore,  be  said  that  the  act 

^>'P  carrying  the  railway  across  the  road  by  a  cutting 

^^termines  their  option.     [Martin  B.     I  think  they  are 

Ixjund,  by  sect  46,  to  make  the  bridge  when  they  cross 

^l^e  road.     Maule  J.     At  all  events  they  are  bound,  by 

^^ct  53,  to  make  a  new  temporary  road.]     Not  having 

^3  one   so,  they  are  perhaps   indictable   for  a  nuisance, 

%^  Kitil  a  bridge  is  built,  according  to  Retina  v.  Scott  (a) ; 

l>vt  they  may  still  build  the  bridge  in  whichever  of  the 

t-wo  methods  they  choose;   and  may,  under  sect  16, 

^Iter  any  of  their  works  for  that  purpose. 

Cur,  adv,  vult. 

Parkb  B.  now  delivered  the  judgment  of  the  Court 
After  stating  the  material  parts  of  the  record,  the 
learned  Judge  proceeded  as  follows. 

On  the  part  of  the  plaintifis  in  error  it  was  argued 

{a)^  Q.  D,  543. 
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Voiuau  xrjt.  that  the  mandamus  was  bad,  because,  by  ^he  Railway 
Clauses  Consolidation  Act,  1845,  (staU  8  &  9  Vict, 
c.  20.)  8.  46.,  the  railway  companies  had,  in  every  case 
where  the  line  of  railway  crosses  a  public  highway  not 
on  a  level  (where  no  other  provision  was  made  by  the 
special  Act;  and  there  was  none  in  this  case)^  an 
option  to  carry  the  highway  over  the  railway,  or  the 
railway  over  the  highway,  by  a  bridge ;  and  this  man* 
damus,  by  ordering  the  Company  to  cause  the  public 
highway  to  be  carried  over  the  railway,  deprived  the 
Company  of  the  option  which  the  Act  of  Parliameat 
gave  them. 

Two  answers  were  offered  by  the  learned  counsel  for 
the  defendant  in  error. 

First :  that  by  stat  8  &  9  Vtct  c.  20.  8.  46.  no  such 
option  was  given.  Secondly :  if  it  was,  that  from  the 
facts  stated  on  the  face  of  the  mandamus  it  was  to 
be  collected  that  it  had  been  already  exercised,  and 
that  no  other  alternative  now  existed  but  the  con- 
struction of  a  bridge  to  carry  the  highway  over  the 
railway. 

As  to  the  first  answer,  we  have  no  diflBculty  in 
saying  that  the  Act  of  parliament  gave  an  option  to  the 
Company.  Mr.  Needham  contended  that  the  proper 
construction  of  the  46  th  section  was,  that,  if  the  high- 
way was  above  the  level  of  the  line  of  railway,  a  bridge 
was  to  be  made  for  it  over  the  railway ;  if  below,  for  the 
railway  over  it.  But  this  is  not  the  ordinary  meaning  of 
the  language  contained  in  the  clause,  which,  according 
to  the  usual  rule  of  construction,  directs  either  one 
thing  or  the  other  to  be  done,  which  is  a  case  of 
election,  when,  according  to  the  rule  of  law,  the  party 
to  do  the  act  is  to  have  the  choice  which  act  he  will  do. 
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And  there  is  very  good  reason  for  that  construction ;    Queen't  Bemek. 
^  it  would  be  hard,  if  the  way  was  only  a  few  inches        ^^^^' 
'^'o^W'   the  line,  to  force  in  all  cases  the  Company  to      g^""* 
""^^fce   a  bridge  for  the  railway  over  it,  or  vice  versa :        Rwlway 
■^ci  bow  would  it  be  if  the  highway  was  on  a  declivity,  ▼• 

•'^ci  c^Kive  on  one  side,  and  below  on  the  other,  the  line 
of  ^be  railway?  We  have  no  doubt  that  the  Legislature 
'"^ant  what  they  have  said,  that  in  such  a  case  the 
Coonpany  were  to  judge  for  themselves;  thinking  that 
^^y  would  determine  what  was  best  according  to  the 
^^^•xing  circumstances  in  which  the  choice  would  have 
*^  l>emade. 

^Tie  next  answer  was,  that,  allowing  the  option  to 
*^ve  been  given  by  the  statute,  it  had  been  exercised, 
^^^  no  other  course  was  now  open  to  the  Company 
^J^^Hn  to  make  the  bridge  for  the  highway   over  the 
nilway.     It  was    said    that    the   Company  had    cut 
through  the  way  by  a  deep  trench ;  and,  though  the 
allegation  that  it  was  twenty  feet  deep  might  not  bind 
the  Company,  and  therefore  was  not  to  be  assumed  as 
an  admitted  fact,  yet  that  it  was  admitted  that  the  line 
of  railway  was  carried  through  that  trench,  and  the 
permanent  way   thereof  laid    down   therein,   and    the 
public  highway  destroyed;   and  that,  when  the   high- 
way   is    destroyed    and    no    longer    exists,    and    the 
permanent  way   is    laid    down,    the    option    is   at  an 
end. 

It  is  on  this  part  of  the  case  that  we  have  entertained 
some  doubt:  but  our  opinion  is,  that  enough  does  not 
appear  to  determine  the  option  clearly  given  to  the 
Company  in  the  first  instance. 

Whether  the  cutting  the  road  was  an  indictable  mis- 
demeanour or  not,  must  depend  upon  a  fact  of  whic]( 

VOL.  XTIL   N.   8.  2   K 
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VoiwM  xrii.  we  can  take  no  notice^  namely,  whether  a  new  temporary 
1_  road  was  made,  before  the  trench  was  dog,  as  it  cer- 
tainly ought  to  have  been  by  sect.  63.  One  may 
conjecture  that  it  was  not,  because  the  Company  appear 
to  have  acted  as  if  the  road  intersected  was  not  a 
highway,  and  therefore  probably  did  not  make  the  new 
road  required  by  the  Act  in  such  a  case :  but,  judging 
from  the  record,  it  is  only  a  conjecture;  and  the  fact 
does  not  appear  one  way  or  the  other. 

But,  even  if  the  deep  cut  were  a  public  nuisance  and 
indictable,  it  does  not  follow  that  the  option  was 
determined.  It  would  be  competent,  for  anything  that 
appears  to  the  contrary,  so  far  as  relates  to  the  mjury  to 
the  road  by  interrupting  it  by  means  of  a  trench,  to 
restore  the  communication  by  a  bridge  over  the  highway 
or  over  the  railroad. 

It  is  then  said  that  the  option  is  determined  by 
laying  down  the  permanent  rail  in  the  trench.  But 
we  think  that,  though  the  rail  may  be  intended,  when 
laid  down,  to  be  permanent,  it  would  be  permitted  to 
the  Company  to  take  it  up  afterwards  and  carry  the 
railroad  over  the  highway,  if  they  found  it  more  con- 
venient Under  the  16th  section  they  have  the  power 
from  time  to  time  to  alter  their  works  or  any  of  them, 
and  substitute  others  in  their  stead,  and  do  all  other  acts 
necessary  for  altering  the  railway. 

But  it  is  said  that,  under  sect.  46,  they  are  precluded 
from  carrying  their  railway  over  a  road  except  by  a 
bridge  constructed  whilst  the  road  exists  as  such  ;  and, 
if  they  first  destroy  the  road,  they  put  an  end  to  the 
power  of  so  doing.  We  do  not  think  that  they  are 
precluded  from  carrying  their  railway  over  the  road  by  a 
« bridge  except  whilst  it  exists  as  a  road,  any  more  than 
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tbejr   are  precluded    from   carrying  the  road  over  a  Queen^  Bench. 
nulivay  except  when  the  railway  exists  as  such.    The 


section  does  not,  we  think,  mean  that  the  railway  shall      eaoteSn 

be   cuunied  over  whenjirst  madej  but  merely  that  it  shall      /S^^^"*^ 

be  oonstnicted  so  as  to  pass  or  be  over  it.  ▼• 

,^^  ^  The  Queen. 

VVe  are  of  opinion,  therefore,  that  there  is  nothing 

stated  on  this  record  which  shews  that  the  Company's 

optioii  is  at  an  end :  and,  as  the  option  clearly  did  exist 

at    one  time,  we  think  the  mandamus  is  bad ;  and  that 

^^  Judgment  ought  to  be  reversed,  and  judgment  given 

to  quash  the  mandamus. 

Judgment  reversed. 

Mandamus  to  be  quashed. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
'^^'^^G  and  another  against  The  Rochdalb  Canal  ^^dnesjay, 

**  Junt  loth. 

Company. 
Reported,  14  Q.  B.  136. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
^^  Lavby  against  The  QueeK. 

An  indictment  JNDICTMENT,  which  was  preferred  at  the  Central 

ETerred  that  in  Criminal  Court,   and  removed  into  the    Court  of 

comt.l«fOTe^  Queen's  Bench,  stated  "that,  on"  &c.,  "in  the  White- 

of  Sew^*  chapel  (bounty  Court  of  Mddksex,  holden  at  the  Court 

^lS."en  ^^^^  ^"  Osborne  Street,  Whitechapel,  in  the  parish  of 

Sudliiurl"**  5^.  Mary,    fVhitechapel,  in   the  County  of  Mddlesex, 

cane  on  to  and  within  the  jurisdiction  of  the  said  Central  Criminal 

be  tried ;  that  '' 

defendant  wai    Court,   before  James  Manning^  seijeant  at  law,  then 

•worn  aa  a  * 

witnets«*be-  and  there  being  the  Judge  of  the  said  court,  a  certain 

fore  the  lald  ,  i.         .        «  •  i 

/.  Af,**"  being  action  on   contract  then   pending  m  the   said  county 

MWcount/  court,    between   Ann    Lavey,    suing    as    widow    and 

^havi'nff^iuffi.  ^^^"^"2  ^^  ^he  last  will  and  testament  of  Hyam  Looey 

wm*  telt  deceased,    plaintiff,    and    Robert  Hannah,    defendant, 

authority  to  came  on  to  be  tried,  and  was,  then  and  there,  in  due 

administer 

the  said  oath ;"  form  of  law  heard  and  tried  by  and  before  the  said 
and  then  per- 
jury wai  James  Manning^  then  and  there  being  Judge  of  the  said 
auiffned.    On 
writ  of  error,     county  court    as   aforesaid:  Upon  which  said   hearing 

■ufficlenily  *"^  trial,  the  said  Ann  Lavey,  of  &c.,  "  tendered  herself 

fwTof^he  b-  ^  *  witness  on  her   own  behalf,   and   was,   then  and 

SfcSSrt  WM  ^^^^^'  ^"^y  sworn,  and  took  her  corporal  oath  before  the 

^^^t&i  ^a'  ^^^^  James  Manniny,  then  and  there  being  Judge  of  the 

•ut  9  &  10  said  court   as  aforesaid,   and   then   and   there  havine 

F?rt.c.  95^  and  ^ 

that  the  judge 

bad  juriadiction  over  the  cause  in  vihich  the  perjury  was  alleged  to  have  been  committed. 
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^uiEcieut  and  competent  authority  to  administer  the   Que€n*ii  Bench. 

said   oath  to  her,  the  said  Ann  Lavey,  in  that  behalf,  '___ 

Uia^t  the  evidence  which  the  said  Ann  Lavey  should  give        Lavky 
U>    Clic  court  then  and  there,  touching  the  matter  then    Tho  Qitbbn. 
^i^<3   there  in  question  between  her  the  said  Ann  Lavey 
oa^     the  said  Bobert  Hannah^  should  be  the  truth,  the 
^l^olc  truth  and  nothing  but  the  truth."    Presentments: 
"^^^     it  became  a  material  question  in  the  said   action 
^"^"^  tiler  she,  the  said  Ann  Lavey,  had  ever  been  tried  at 
^"^     said  Central  Criminal  Court   and  had  ever  been 
**^       c^ustody  at  the  Thames  Police  station;   that  Ann 
•^*'**^*«y,  falsely  &c.,  swore  that  she  had  never  been  tried 
•^      ^lie  said   Central  Criminal  Court  for  any  offence 
^''■^^.tever,  or  been  in  custody  at  the  Thames  Police 
^  ^^ion :   And  that  the  said  deposition  was  false,  to  her 
*^owledge.    Plea:  Not  guilty. 

On  the  trial,  before  Lord  Campbell  C.  J.^  at  the 

^^Uings  in  Middlesex  after  Hilary  Term,  the  defendant 

'^as  found  Guilty.     Judgment  being  given  thereupon  in 

^he  Queen's  Bench,  error  was  brought  in  the  Exchequer 

Chamber.     The  case  was  argued  in  this  vacation  (a). 

fFUleSf  for  the  plaintiff  in  error  (defendant  below). 
The  indictment  does  not  shew  that  the  Whitechapel 
County  Court  was  duly  constituted.  Stat  9  &  10  Vict, 
c  95.  does  not  create  the  county  courts;  and  judicial 
notice  cannot  be  taken  of  the  order  in  council. 
[Parke  B.  If  necessary,  "  Whitechapel^  might  be  re- 
jected as  surplusage.  Martin  B.  That  would  make  it 
the  old  county  court;  but  this  must  be  a  court  held 

(a)    Wedne$day,  June  Iflh.     Before  Afau^  and  Cresswell  Js,  and  Parke 
and  Martin  Bs. 
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him  upon  the  heariDg,  and  sworn  by  the  Judge :  and  Quettt'i  Bmeh. 

then  follows  the  averment  of  a  competent  authority  in  1__ 

that  Judge  to  administer  the  oath.  It  appears,  there-  I-y«» 
fore,  on  the  present  record,  that  the  oath  was  admi-  TheQoMii, 
nistered  in  the  course  of  a  judicial  proceeding:  whereas 
in  the  case  oiRegina  v.  Overton  (a)  the  Court  considered 
that  there  was  no  averment  that  the  oath  was  admi- 
nistered in  the  course  of  any  judicial  proceeding.  Here 
the  alleged  defect  is,  that,  although  it  was  administered 
in  a  judicial  proceeding,  it  does  not  appear  expressly 
that  it  was  one  over  which  the  Judge  who  administered 
it  had  cognizance.  We  think  it  does  so  appear  by 
necessary  implication ;  for  unless  he  had  cognizance  he 
could  not  have  had  power  to  administer  the  oath  so  as 
to  be  valid  and  binding,  which  is  the  true  meaning 
of  the  phrase.  We,  therefore,  think  that  in  this  case 
the  alleged  defect  in  the  averment  of  the  substance  of  the 
charge  is  supplied  by  necessary  implication  from  the 
averment  of  a  competency  of  authority  in  the  Judge  to 
administer  the  oath;  and  we  must  infer  that  it  was 
proved  at  the  trial  that  he  had  lawful  jurisdiction  over 
the  proceedings.  It  appeared  sufficiently  upon  the 
averments  in  the  indictment  that  the  matter  deposed 
to  was  material.  Therefore  the  judgment  must  be 
affirmed. 

Judgment  affirmed  (ft). 

(a)  1  Q    B  83. 

(6)  Reported  by  C.  Blaekbum,  Esq. 
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under  stat  9  &  10  Vict  c.  95. ;  for  it  is  held  before  the 
judge,  not  the  suitors.]  Then,  it  is  not  shewn  on  the 
face  of  the  indictment  that  the  county  court  had  juris- 
diction over  the  cause  in  which  the  peijury  is  said 
to  be  committed.  The  suit  is  only  described  as  one 
brought  by  the  defendant  ^as  widow  and  executrix." 
Whatever  might  be  the  nature  of  the  suit  which  was  so 
brought,  it  is  at  all  events  not  shewn  that  the  county 
court  had  jurisdiction  over  the  cause ;  and,  if  the  Court 
had  no  jurisdiction,  peijury  cannot  be  assigned*  [Cres9» 
well  J.  Supposing  the  suit  to  be  for  a  matter  over  which 
the  Court  has  no  jurisdiction,  if  a  witness  were  to  swear 
falsely  in  attempting  to  prove  that  the  Court  had  juris- 
diction, it  would  be  perjury.]  That  may  be  so  where  the 
want  of  jurisdiction  is  not  apparent  on  the  hce  of  the  pro- 
ceedings. But  there  may  be  cases  in  which  it  is  appa- 
rent on  the  &ce  of  the  proceedings  that  the  Court  had  no 
jurisdiction :  in  such  a  case  no  peijury  could  be  asngned. 
The  present  indictment  does  not  sufficiently  aver  that 
there  was  jurisdiction ;  Regina  v.  Overton  (a).  [Parke  B. 
It  is  not  sufficient  to  aver  that  the  tribunal  had  authority 
to  administer  ''an"  oath ;  but  is  there  any  other  authority 
than  Regina  v.  Overton  {a)  for  saying  that  the  averment 
that  the  tribunal  had  jurisdiction  to  administer  ''the 
said  oath"  b  insufficient?]     No  other  has  been  found. 


Prendergast^  contrJL  The  first  objection,  that  the 
constitution  of  the  county  court  is  not  shewn,  is  answered 
by  the  express  enactment  in  stat.  23  G.  2.  c.  11.  s.  L; 
Rex  V.  Dowlin  (h).  In  Regina  v.  Overton  (a)  the  perjury 
was  not  committed  in  a  judicial  proceeding  at  all :  it 
was  before  the  Commissioners  for  assessed  taxes. 

(a)  A  Q.B,  83.  (6)  5  r.i?.311. 
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tftOes  was  heard  in  reply.  Qwm'*  Smti. 

Cur.ado.vuU.       '^^^' 

Lavby 
▼. 
Pabkb  B.,  on   a  subsequent  day  in   this  vacation   T*»o  Queen. 

(June  20th)y  delivered  judgment  After  stating  the  sub- 
stance of  the  record,  as  above,  he  proceeded  as  follows. 

Two  principal  objections  were  taken. 

The  first  was,  that  the  Court  in  which  the  pro- 
ceedings took  place,  in  the  course  of  which  the 
pejjuiy  was  committed,  was  not  alleged  to  be  properly 
constituted.  We  intimated  our  opinion  in  the  course  of 
the  alignment  that  that  objection  ought  not  to  prevail. 
We  think  it  does  sufficiently  appear  that  the  Court  was 
held  in  pursuance  of  stat.  9  &  10  Vxct  c.  95.,  as  it  is 
alleged  to  have  been  a  county  court  and  held  before 
a  single  judge. 

The  second  objection  was,  that  there  was  no  aver- 
.ment  that  the  action  on  contract,  mentioned  in  the 
indictment,  was  one  over  which  the  county  court 
had  jurisdiction ;  and,  further,  that  no  intendment 
can  be  made  in  favour  of  an  inferior  court  that  the 
action  pending  in  it  was  one  over  which  the  Court  had 
jurisdiction;  and  that,  if  it  had  not,  perjury  could  not 
have  been  committed  in  giving  evidence  in  that  cause. 
It  was  answered,  that  the  Court  might  have  authority 
to  put  the  question  and  have  it  answered,  although  it 
had  no  jurisdiction  over  the  case :  but,  even  assuming 
that,  to  render  the  witness  liable  to  an  indictment  for 
perjury,  the  suit  must  be  for  a  cause  of  action  cogniza- 
ble in  a  county  court,  it  was  said  that  there  was  enough 
here  to  raise  the  implication  that  it  was  such  a  suit,  in 
the  averment  that  the  Judge  had  '^  sufficient  and  com- 
petent authority  to  administer  the  said  oath ;"  for  that  he 
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yaimu  xrii,  would  have  no  such  autboriu  except  on  the  sappodtion 

1_  that  the  court  had  jurisdiction  over  the  suit ;    that  it 

l-AVKY  ^^  necessary  he  should  have  such  jurisdiction  in 
The  QuKiN.  order  to  make  the  oath  binding;  that  it  would  not 
be  binding  unless  that  very  oath  was  administered,  in 
the  course  of  such  a  suit;  and  that  the  meaning  of  the 
averment  of  authority  to  administer  the  oath  was,  that 
it  was  administered  by  a  person  in  such  a  proceeding  as 
would  make  that  oath  valid  and  binding. 

For  the  plaintiff  in  error  it  was  argued  that  it  was 
not  enough  to  make  that  averment,  but  that  stat  23  G.  2. 
c.  II.  s.  1.  required  something  more;  that,  in  setdng 
forth  the  substance  of  the  offence,  it  was  not  sufficient  to 
state  the  substance  of  the  matter  sworn  to,  and  aver  that 
it  was  false,  and  to  allege  the  authority  of  the  Judge  to 
administer  the  oath,  and  to  shew,  expressly  or  by  impli- 
cation, that  the  matter  deposed  to  was  material,  but 
that  it  must  also  be  shewn  by  an  independent  averment 
that  the  oath  was  administered  in  a  judicial  proceeding 
of  which  the  Court  had  cognizance ;  and,  for  that,  the 
judgment  of  the  Court  of  Queen's  Bench,  delivered  by 
Lord  Denman  in  Regina  v.  Overton  {a\  was  cited. 

If  it  were  necessary  for  us  to  say  how  we  should 
decide  the  present  case  if  it  were  not  distinguishable 
from  Regina  v.  Overton  (a),  we  should  require  further 
time  for  consideration.  But  in  this  case  it  is  expressly 
averred  that  an  action  was  pending  in  the  County  Cour^ 
presided  over  by  the  Judge  who  administered  the  oath^ 
and  that  such  action  was  one  of  contract,  a  species 
of  action  of  which  that  court  may  have  cognizance ;  that 
the  cause  came  on  to  be  tried  before  him;  that  the 
plaintiff  in  error  was  examined   as  a  witness  before 

(ei)  4  Q.  B,  83. 
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Imim  apon  the  heariDg,  and  sworn  by  the  Judge :  and  Qiieeiv*«  Bench. 

^len  follows  the  averment  of  a  competent  authority  in  ' 

^liat  Judge  to  administer  the  oath.     It  appears,  there-        ^Y** 

^i)re,  on  the  present  record,  that  the  oath  was  admi*    TheQoBBN. 

"Mziistered  in  the  course  of  a  judicial  proceeding:  whereas 

in  the  case  oiReginav.  Overton  {a)  the  Court  considered 

'^rhat  there  was  no  averment  that  the   oath  was  admi- 

"^oistered  in  the  course  of  any  judicial  proceeding.     Here 

-Khe  alleged  defect  is,  that,  although  it  was  administered 

Sji  a  judicial  proceeding,  it  does  not  appear  expressly 

tfiat  it  was  one  over  which  the  Judge  who  administered 

it  had  cognizance.     We  think  it  does  so  appear  by 

necessary  implication ;  for  unless  he  had  cognizance  he 

could  not  have  had  power  to  administer  the  oath  so  as 

to  be  valid  and  binding,   which  is  the  true   meaning 

of  the  phrase.     We,  therefore,  think  that  in  this  case 

the  alleged  defect  in  the  averment  of  the  substance  of  the 

chaige  is  supplied  by  necessary  implication  from   the 

averment  of  a  competency  of  authority  in  the  Judge  to 

administer  the  oath;  and  we  must  infer  that  it  was 

proved  at  the  trial  that  he  had  lawful  jurisdiction  over 

the  proceedings.      It  appeared    sufficiently   upon   the 

averments  in  the  indictment  that  the  matter  deposed 

to  was  material.      Therefore   the  judgment  must   be 

affirmed. 

Judgment  affirmed  (&). 

(a)  4  Q    B  83. 

(Jti)  Reported  by  C.  Blaekbum,  Esq. 


END   OF    TRINITY   VACATION. 


185K  CASES 

ARGUED  AND  DETERMINED 


IN 


THE  QUEEN'S  BENCH, 


IN 


MICHAELMAS    TERM   and    VACATION, 

XV.  VICTORIA. 


The  Judges  who  most  usually  sat  in  Banc  in  the 
Queen's  Bench  during  this  Term  were : 

Lord  Campbell  C.  J.  Coleridoe  J. 

PaTTESON  J.  WlQHTMAN  J. 


In  last  Trinity  vacation, 

Robert  Ingham  of  the  Inner  Temple  Esq.,  James 
Campbell  of  Lincoln's  Inn  Esq.,  Thomas  Chandless  of 
Gray's  Inn  Esq.,  WiUiam  Elmsky  of  the  Middle  Temple 
Esq.,  John  WiUiam  WiUcock  of  the  Inner  Temple  Esq., 
Walter  Coulson  of  Gray's  Inn  Esq.,  Graham  WiUmore 
of  the  Middle  Temple  Esq.,  WiUiam  Thomas  Shaw 
Daniel  of  Lincoln's  Inn  Esq.,  Frederick  William  Slade 
of  the  Middle  Temple  Esq.,  John  Baily  of  Lincoln's 
Inn  E^.,  John  George  PhUlimore  of  Lincoln's  Inn  Esq., 
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^MrtKi  ^emxr  JFUZ^  of  liiicoWs  Inn  Esq.,  JbAn  MeOar 

cjT  the  Inner  Temple  Esq.,   WWiam  BuOdey  Ghute  of 

XiDOoln's  Inn  Esq.,  Richard  Davis  Craig  of  Idncoln*s 

Inn  Esq.,  Samwd  Warren  of  the  Inner  Temple  Esq., 

Boberi  Pashky  of  the    Inner    Temple  Esq.,    George 

WSBam  WiUhere  BramweU  of  the  Inner  Temple  Esq., 

Jameg  Andermm  of  the  Middle  Temple  Esq.,   Thomas 

Ewursom  Headlam  of  the  Inner  Temple  Esq.,  WUUam 

JAertom  of  the  Inner  Temple  Esq.,  Hugh  SSU  of  the 

Middle  Temple  Esq.,  and  Charles  James  Hargreave  of 

the  Inner  Temple  Esq.,  were  appointed  her  Majesty's 

Counsel  learned  in  the  law. 


The  Queen  against  Caudwell.  w-r^fay. 

AT    the  last  Berkshire  Assizes,  before  Erie  J.,   the  A  defendant 
sentenced  to 
defendant  was  convicted  of  perjury  (on  an  indict*  transportation 

......  ,  cannot  move 

ment  removed  by  certioran),  and  was  sentenced  to  seven  for  a  new  trial 

»  .._  _^  ^»  without  ap- 

years  transportation.  peanngin 

Court,  though 
the  sentence 
Pigott  was  about  to  move  for  a  new  trial:  but  it  i»m  been  passed 

^  at  the  assises 

appeared  that  the  defendant  was  absent.  [Lord  under  stau 
Campbell  C.  J.  The  defendant  must  be  in  Court]  W.A.dO, 
Where  he  has  been  already  sentenced,  under  stat. 
11  G.  4  &  1  fT.  4.  c.  70.  s.  9.,  the  reason  for  that 
role  ceases.  [Lord  Campbell  C.  J.  He  has  not  under- 
gone the  sentence.  Erie  J.  I  remember  a  case  like 
this  where  a  person  had  been  sentenced  to  seven  years' 
transportation  by  Lord  Denman^  and  I  was  told  that 
before  I  could  move  the  defendant  must  be  in  Court. 
Lord  Campbell  C.  J.  It  is  quite  clear  that  he  must  be 
in  Court     This  is  peculiarly  a   case  where   the   rule 
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Vohmu  XV It.  onght  to  be  enforced,  because  the  'sentence  has  been 

I  or  I 

1_—  passed  on  him  and  is  evaded  by  his  absence.      When 

The  Queen    j^^  appears,  you  may  renew  your  motion.]   In  Rex  v.  De 
Caudwkll.     Berenger  {a)  a  motion  in  arrest  of  judgment  was  made, 
two  out  of  several  defendants  being  absent. 

Lord  CAifPBELL  C.  J.  I  have  thought  it  a  hardship 
that  one  of  several  defendants  could  not  move  unless 
all  were  before  the  Court ;  but  here  there  is  only  one 
defendant ;  and  it  is  peculiarly  necessary  that  he  should 
be  here,  in  order  that  be  may  be  forthcoming  to  meet 
his  sentence. 

Patteson  and  Erle  Js.  concurred  {b). 

Motion  not  heard  (c). 

(a)  3  M.  fp  S,  67.  (b)  No  fourth  Judge  wai  present. 

(c)  Id  the  ensuing  EatUr  term,  April  16th,  t  motion  was  made  (by  /.  ff, 
HueUButon)  to  discharge  a  rale  which  had  been  obtained  for  estreating  the 
defendant's  recognisances,  and  to  discharge  the  recognisances  themseWes, 
J.  Grojf  on  behalf  of  the  prosecution  consenting.  JiOrd  CampheU  C.  J. 
asked  if  the  defendant  had  appeared ;  and,  being  told  that  he  had  oot, 
said :  There  is  something  suspicious  in  the  case,  which  ought  to  be 
enquired  into.  We  are  of  opinion  that,  under  the  circumstances,  yoa 
should  take  nothing  by  your  motion.  Ptr  Curiam  (Lord  CStm^yfteff  C.  J., 
Wightman,  Erie  and  Cromptom  Js. ).    Rule  refused. 

The  following  case  was  decided  in  the  present  Michaelnuu  term. 


Monday, 
November  2ith. 


Tho  QuBEN  againet  Chichestee. 

(JROWDER  moved  for  judgment  against  the  defendant,  who  had  been 
indicted,  on  the  prosecution  of  the  Admiralty,  for  a  nuisance  to  the 
navigation  of  the  river  Torridge,  and  had  suffered  judgment  by  default* 
The  defendant  was  absent ;  and  it  appeared  on  affidavit  that  the  prosecutors 
had  endeavoured  to  give  him  notice  to  appear  and  receive  judgment,  but 


The  Court 
refused  to  pass 
sentence  in 
the  absence  of 
a  defendant 
who  had  suf- 
fered judgment 
to  go  by  de« 

fault  on  an  indictment  for  nuisance,  and  (without  laches  of  the  prosecutors)  had  gone  out  of 
reach  before  he  could  be  served  with  notice  to  appear  for  judgment.  Although  it  ap- 
peared that  the  removal  of  the  nuisance  (to  a  public  navigation)  was  important,  and  that 
the  judgment  of  the  Court  was  wanted,  to  authorise  the  abating  it. 
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liid  not  been  able  to  leite  him,  be  being  on  a  sea  voyage :  and  that  tbe    Qkmh**  Bench. 

JwoMtuton  were  not  previously  aware  that  he  would  not  appear.    Crotoder  1851. 

sttted  that  it  was  important  the  nuisance  should  be  abated,  and  that   —— — 

L  •  The  QuE£N 

the  Admiralty  wanted  the  authority  of  a  judgment  against  the  defendant  ^^ 

for  remoring  it.  CniCHESTBai 

Lord  Campbell  C.  J.  Can  the  Court  pass  judgment  in  his  absence  ? 
Host  not  there  be  a  capias  and  return  of  Non  est  inventus?  I  am  not 
aware  of  any  remedy  under  the  circumstances  but  by  process  of  outlawry. 

Ar  Curutm  (Lord  Can^ibea  C.  J.,  PaiteMon  and  Erie  Js.)«  Judgment 
cwmol  be  passed  in  the  defendant's  absence.  You  can  take  out  process  for 
ositlawij. 

Application  refused. 


Thomas  Hyatt  against  GRmFiTHS.  ^J^'eth. 

n^RESPASS.     Ist  count  for  cutting  down,  reaping  A^^'f^^" 
and  mowing  plaintiff ^s  growing  wheat:   2nd  count  the  expiration 
for  taking  and  carrying  away  the  goods  and  chattels,  years  mav  be 
Tiz.  1000  loads   of  un threshed  wheat,  and  1000  loads  upon  any  of 
of  straw,    of   the    plaintiff.       Pleas:    1.   Not  guilty,  such  former 

2.  That  the  wheat   was   not    the   wheat   of  plaintiff,  l^co^^ent 

3.  That  the  goods  in  the  2d  count  mentioned  were  not  ^jjjnc/'wte- 

the  ficoods  of  plaintiff.     Issues  thereon.  J**?'  **®  ^^^  ^ 

^  ^  hold  on  any  of 

On  the  trial,  before  Erie  3, y  at  the  Gloucester  Summer  »och  terms  or 

not  is  a  ques- 
Assizes,  1851,  it  appeared  that,  on  31st  August^  1839,  tionforthe 

jury  on  the 

Sir  Tliomas  Phillipps,  under  whom  the  defendant  acted  facts  proved. 

in   the  alleged  trespasses,  demised  the  land  on  which  ina  lease  for 

the    wheat   in    question    grew    (containing   213  acres,  H^ichJI^s, 

1  rood,  29  perches)  to  the  plaintiff  and  his  son  miliam  JhaU  and^mly' 

Hyatt  for    the    term  of  four   years   from  Michaelmas  J®^""  "**^  ^V' 
^  •'  forty  acres  of 

then   next,  at    the  yearly  rent  of  £305,  payable   on  wheat  on  the 

arable  land 
demised  (con- 
sisdng  of  *213  acres)  at  the  seed  time  next  after  the  end  of  the  term,  and  have  the  standing 
thereof  till  the  harvest  then  next  following,  rent  free,  with  the  use  of  premises  for  the  threshing 
&c.till  a  day  named,  is  a  term  which  may  be  made  incident  to  a  tenancy  from  year  to  year. 
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VoiumtXriL  the  usual  quarter  days.  The  lease' contained  various 
fanning  and  other  covenants,  and  among  them  the 
H^^"  following : 
GurriTHs.  «  And  the  said  Sir  T.  PhilUpps  doth  hereby,  for 
himself,  his  heirs,  executors  and  administrators,  cove- 
nant, promise  and  agree  to  and  with  the  said  T.  Hyatt 
and  W.  Hyatt,  their  executors  and  administrators,  in 
manner  following,  viz. :  That  they  the  said  T.  Hyatt 
and  fF.  Hyatt,  their  executors  and  administrators,  shall 
and  may  retain  and  sow  forty  acres  of  wheat  on  the 
arable  land  hereby  demised  at  the  seedneas  next  after 
the  said  term  of  four  years,  and  to  have  the  standing 
thereof  until  the  harvest  then  next  following,  without 
paying  any  rent  or  making  any  other  consideration  for 
the  same,  and  shall  and  may  have  the  use  of  a  con* 
venient  part  in  the  said  messuage,  tenement  or  £Eurm 
house  for  a  servant  or  two  to  dwell  and  lodge  therein 
for  the  purpose  of  attending  to  the  threshing  out  and 
spending  of  such  crop  of  wheat  And  also  convenient 
room  in  the  said  demised  bam,  stables  and  yards  on 
the  said  premises  to  lay,  set  and  thresh  the  said  wheat 
crop,  and  for  consuming  the  straw,  chaff  and  colder 
arising  thereirom,  until  the  2d  day  of  Febnuzry  next 
after  the  end  of  such  harvest  as  aforesaid,  with  free 
liberty  for  them  and  their  servants  to  go  to  and  return 
therefrom,  with  horses,  carriages  or  otherwise,  until  the 
said  2d  day  of  February/*  Plaintiff's  brother  had  pre- 
viously held  the  lands  as  tenant  to  a  Mr.  Coventry,  fix>m 
whom  Sir  71  PhilUpps  purchased,  under  a  21  years* 
lease  containing  a  similar  covenant,  and  had  made  over 
his  interest  to  the  plaintiff,  who  held  as  a  yearly  tenant 
from  the  expiration  of  that  lease,  in  1833,  till  the 
granting  of  the  four  years*  lease  above  mentioned.  The 
holding  for  21  years  was  a  holding  fix>m  Lady  day. 
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While  the  four  years'  lease  was  running,  WUUam  Hyatt^   QwaC^  Bench. 
^he  son,  made  over  his  interest  to  the  plaintiff.  The  lease        ^^^^' 
^expired  at  Michaelmas  1843 ;  but  the  plaintiff  continued       ^^^^ 
Us  occupation  as  tenant  from  year  to  year,  at  the  same     Gwtithb. 
sent     At  Lady  day  1849  he  gave  notice  of  his  inten- 
tion to  quit  the  premises  (describing  the  land  as  213  a., 
1  B.,  29  p.)  at  the  ensuing  JkRchaelmas  (a);   and  in 
Oeiober  1849  he  sowed  the  wheat  now  in  question  upon 
forty  acres  of  the  land.     The  residue  was  given  up  to 
the  landlord  (6).     At  the  ensuing  harvest  the  wheat 
was  claimed  on  the  part  of  Sir  T.  PhilHpps ;  but  the 
plaintiff  alleged  that  the  right  to  it  was  in  him;  for 
that,  notwithstanding  the  expiration  of  the  tenancy,  the 
clause  as  to  sowing  and  reaping  in  the  lease  of  1839 
^was  impliedly  kept  up  as  a  term  of  the  demise  from 
year  to  year.     The  defendant,  on   behalf  of  Sir  T. 
J^UHppsj  reaped   the    com;   which   was   the  trespass 
complained  o£ 

The  learned  Judge  stated  to  the  jury  that  a  tenant 
iKrho  holds  over  after  the  expiration  of  a  lease  may  be 
taken  to  hold  on  such  covenants  of  the  expired  lease 

(a)  The  notice  ended:  **All  which  said  hereditaments"  &c.  "are 
titnate^  &c.,  "and  were  comprised  in  and  described  by  a  certain  indenture 
of  lease  dated  the  31st  day  of  August  1 839  and  expressed  to  be  made  between 
Sir  Thonuu  PkilUpps,  Baronet,  of  the  one  part,  and  Thonuu  Hyatt  and 
WUUam  Hyattt  both  of  Snowtkill  aforesaid,  farmers,  of  the  other  part,  and 
which  sud  hereditaments  and  premises  I  now  hold  of  you  as  tenant  from 
year  to  year.    Dated'*  &c. 

(b)  There  had  been  some  transactions  upon  the  expiration  of  the  tenancy, 
by  which,  as  Sir  T.  PhiUippt  at  that  time  contended,  the  plaintiff  again 
became  tenant.  The  plaintiff,  however,  denied  this,  alleging  that  he  re- 
tamed  no  interest  in  the  land  except  his  right  to  the  wheat  crop  on  forty 
acres ;  and  eridence  was  given  for  the  plaintiff  that  he  had  made  this 
statement  in  the  presence  of  Sir  7.  PhiUipps,  when  the  parties  were  before 
magistrates  upon  summons,  on  a  dispute  as  to  the  liability  to  rate  for  lands 
comprising  the  forty  acres ;  and  that  Sir  T.  Philiipps  did  not  contradict  it. 
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Fohme  xvit.  AS  aM  applicable  to  a  tenancy  from  year  to  year :  that, 

'       whether  he  does  so  or  not  in  a  particular  case  is  a  qaes- 

^^^"      tion  of  feet :  that  his  Lordship  was  not  prepared  to  say 

Gaifhthb.    tha^  jijg  covenant  in  question  was  not  applicable  to  a 

yearly  tenancy :  and  that  the  question  he  should  leave 

to  them  was,   whether,  though   there  was  no  express 

evidence  of  any  terms  of  demise  from  year  to  year,  they 

concluded,  from  the  facts  proved,  that  Sir  T.  Phillipps 

demised,  and  the  plaintiff  accepted,  the  lands  on  the 

terms  alleged  by  the  plaintiff  as  to  the  forty  acres.     His 

Lordship  reserved  leave  to  move  to  enter  a  verdict  for 

the  defendant  if  the  Court  should  think  that  there  was 

no  legal  evidence  from  which  a  demise  on  these  terms 

could  be  inferred.     Verdict  for  plaintiff. 

Keating  now  moved  that  a  verdict  might  be  entered 
for  the  defendant,  or  a  new  trial  had.  Effect  ought  not 
to  have  been  given  to  the  covenant  relied  upon  by  the 
plaintiff  in  the  lease  of  1839.  Such  a  covenant  is  not 
incident  to  a  yearly  tenancy.  If  any  covenant  for  a 
way-going  crop  could  be  considered  so,  the  supposition 
could  arise  only  in  the  case  of  a  Lady  day  holding.  It 
is  to  such  holdings  that  the  term  as  to  way-going  crops 
is  usually  annexed,  not  to  holdings  from  Michaebmas. 
\Erk  J.  The  present  covenant  was  expressly  made 
in  the  demise  of  1839,  though  the  holding  was  then 
to  run  from  Michaelmas  instead  of  Lady  day.  Lord 
Campbell  C.  J.  Without  laying  down  a  general  rule, 
we  are  to  consider,  on  the  case  before  us,  what  was  the 
contract  between  the  parties  as  to  extending  the  inci- 
dents of  the  prior  tenancy  for  four  years  to  the  new 
tenancy  from  year  to  year.  Erie  J.  I  thought  the 
point  was,  whether  the  term  in  question  could  be  one 
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incidental  to  a  yearly  tenancy.     But  I  desired  the  jury  Queen's  Bench. 


1851. 


to  say  whether  in   fact  it  had  been  made  so  in  this 
instance ;  reserving  leave  to  move  to  enter  a  verdict  for        h^att 
the  defendant  if  there  was  no  evidence  on  which  the     Griffiths. 
Jury  could  find  that  it  had.] 

Lord  Campbell  C.  J.  If  such  a  term  is  not  incon- 
astent  with  a  tenancy  from  year  to  year,  it  may  be 
shewn  by  evidence  to  have  been  annexed  to  such  a 
tenancy.  It  appears  that  this  was:  and  I  think  the 
"verdict  is  right. 

Patteson  J.  When  it  is  said  that  a  party  becoming 
tenant  fix>m  year  to  year  may  be  deemed  to  hold  over 
on  the  terms  of  a  prior  lease  for  years,  that  cannot  be 
confined  to  such  terms  as  are  necessarily  incident  to  a 
yearly  tenancy :  the  rule  would  then  have  no  meaning. 
It  must  include  such  terms  as  may  be  incident. 

Erle  J.  (a)  concurred. 

Rule  refused. 

(a)  No  fourth  Judge  was  present. 


Hope  against  Beadon.  Friday, 

^  November  Ttli. 

^PHIS  cause  was  tried  at  the  Spring  Assizes  1850:  but  When  a  new 

X  1   •      •/!•  trial  is  granted, 

the  verdict,  then  obtained  for  the  plaintiff,  was  set  notices  to  pro- 
aside,  and   a  new  trial   ordered.      On    the   new   trial,  for  the  first 
before  Lord  Campbell  C.  J.,  at  the  last  Summer  Assizes  ^"^{abiTon 
iox  Bristol,  the  plaintiff  called  for  the  production  of  a  the  second. 
document,  and,  on  the  defendant  refusing   to  produce 
VOL.   XVII.   N.   s.                      2    I. 
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it,  offered  secondary  evidence  of  its  contents.  The 
defendant  objected,  on  the  ground  that  no  notice  had 
been  given  to  produce  the  document  at  this  trial:  it 
appeared  that,  in  fact,  a  notice  to  produce  had  been 
given  before  the  first  trial  in  1850,  and  never  renewed. 
The  Lord  Chief  Justice  admitted  the  evidence;  and 
the  plaintiff  had  a  verdict. 


Kinglake  Seijt  now  moved  for  a  new  trial,  on  the 
ground  of  the  improper  reception  of  this  evidence. 
Elton  V.  Larkins  (a)  and  Doe  dem.  Wetherell  v.  Bird  (b) 
were  cited  on  the  trial;  but  these  are  decisions  as  to 
admissions.  There  is  no  authority  as  to  notices  to 
produce ;  and  the  principle  is  not  the  same :  the  party 
relies  on  an  admission  for  the  whole  cause :  but  notice 
to  produce  is  for  the  one  time  only.  The  practice  is  to 
serve  fresh  notices ;  and,  if  it  were  not  so,  it  would  be 
very  inconvenient,  as  the  other  side  would  be  obliged  to 
keep  the  documents  and  produce  them  at  the  second 
trial  though  perhaps  they  were  not  required.  [Erie  J. 
That  argument  would  go  to  shew  the  propriety  of  a 
fresh  subpcena  duces  tecum:  but  a  notice  to  produce 
does  not  compel  the  production;  it  merely  lays  the 
ground  for  secondary  evidence.] 


Patteson  J.  There  does  not  appear  to  be  any  express 
authority  on  the  subject ;  but  the  Master  tells  us  that  it 
has  been  the  practice  to  disallow  the  costs  of  fresh 
notices  to  produce  at  second  trials,  on  the  ground  that 
they  were  unnecessary,  the  first  notices  being  available. 
And  we  think  this  the  more  convenient  f ule.     Had  the 

(a)  6  Car.  ^  P.  385 ;   S.  C.  1  AT.  §■  Rob.  196. 
(6)  7  Car.  §■  P.  6. 
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form  oF  a  notice  to  produce  not  been  in  general  terms,   Queen'a  Bench. 

to  produce  on  the  trial,  but,  to  produce  on  the  trial  at  a  ^ ' 

particular  assizes,  there  would  be  more  ground  for  doubt,        ^^" 

though  even  then  I  think  the  objection  would  not  prevail.       Beadok. 

In  EUan  v.  LarMns  (a)  Tindal  C.  J.  says:  "the  former 

trial  is  deemed  as  no  trial,  and  the  new  trial,  being  of 

the  same  cause,  is  therefore"  "  subject  to  the  same 

admissions."     The  reason  is  as  applicable  to  a  notice 

to  produce  as  to  an  admission.      It  is  possible   that 

there  may  sometimes  be  unnecessary  trouble  occasioned 

to  the  party  who  brings  documents  ready  to  be  produced, 

when  they  are  not  wanted;  but  that  inconvenience  is 

less  important  than  the  expense  of  serving  fresh  notices. 

Erlb  J.  I  am  of  the  same  opinion.  It  would  be  an 
useless  expenditure  of  time  and  money  to  repeat  the 
notices;  so  that  the  balance  of  convenience  is  in  favour 
of  considering  the  first  sufficient  And  the  practice  of 
taxing  Masters,  we  find,  has  been  in  conformity  with 
thb  view. 

Lord  Campbell  C.  J.  I  also  think  that  the  notice 
to  produce  on  the  trial,  once  given,  stands  good  till 
there  has  been  an  effectual  trial  of  the  cause.  It  docs 
not  bind  the  other  party  to  keep  or  to  produce  the  docu- 
ments, but  lays  the  ground  for  secondary  evidence.  I 
can  see  no  inconvenience  likely  to  result  from  this ;  and 
I  see  in  the  other  practice  a  considerable  expence,  which 
would  generally  be  thrown  away,  as  the  documents 
wanted  for  the  second  trial  will  usually  be  the  same 
as  those  wanted  at  the  first. 

At  the  trial  I  decided  on  principle,  under  the  belief 

(a)   5  Cnr.  .5'  P.  38f;. 

2  L  2 
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that  1  was  acting  against  the  usual  practice,  which  I  had 
supposed  was  to  serve  fresh  notices :  but  I  am  happy  to 
learn,  from  the  Masters,  that  our  decision  only  confirms 
an  established  practice. 

Rule  refused  («). 

(ii)  Reported  by  C.  BlacJAum,  Esq. 


Saturday,        Xhc  East  London  WatcFworks  Company,  Ap- 

November  8th.  /^     /  ^ 

pellants,  and  the  Trustees  for  Lighting  the 
Hamlet  of  Mile-end  Old  Town,  Respondents. 


Ryan  Act  for    /^N  appeal  against  a  rate  made  by  the  respondents 

liflrhtiiiflr  and         ^^  .    •  i»    .i  ii _   •^i_«_ 


upon  certain  property  of  the  appellants  within 
their  district,  under  a  local  Act  of  Parliament,  the 
Sessions  confirmed  the  rate,  subject  to  the  opinion  of 
this  Court  upon  the  following  case. 

The  respondents  are  the  trustees  under  a  local  Act 
passed  &c.  (1  &  2  G.  4.  c.  Ixxii.,  local  and  personal. 


lighting  and 
improving  a 
district,  rates 
for  all  the 
parposesof 
the  Act  were 
to  be  laid 
opon  every 
person  ana 
persons  who 
should  **  in* 

useloccupy,  be  pi^blic,  for  lighting  and  improving  the  hamlet  of 
JTf.'Si'Sr     ^^^^'^"^  O^  ^^'^'^^  Middlesex  {a) ) :  and  the  question 

any  tnestuages, 

tenements,  coach-housegf  stabhti  cellars,  vaultSt  houses,  shops,  warehouses,  or  other  buildings, 
tenements,  or  hereditaments,  situate  or  being  in  any  of  the  streets,  squares,  lanes,  and  other 
public  passages  and  places'*  within  the  district,  according  to  the  yearly  value ;  so  as  all 
such  rates  for  lighting  the  district  should  be  laid  upon  such  persons  as  should  inhabit, 
hold,  &c.  **any  rocssuaffcs,  tenements,"  &&,  **or  other  building  tenements  or  here- 
ditaments" situate  in  such  of  the  streets  &c.  only,  within  the  district,  as  should  from  time 
to  time  be  lighted  bv  virtue  of  the  Act, 

Held  :  That  a  Water  Company  within  the  district  were  not  liable  to  be  assessed  under 
this  Act  for  their  mains  and  other  pipes,  plugs  and  apparatus  used  for  the  conveyance  of 
water,  and  part  of  which  ran  underground  through  the  public  streets  and  places. 


(a)  **  An  Act  to  light  and  otherwise  improve  the  streets  and  other 
public  passage.4  and  places  within  the  Hamlet  of  Milcend  Old  Town,  in  the 
parish  of  St.  Dunstan,  Stepney,  otherwise  Stebonheath,  in  the  county  of 
Middlesex,'* 
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arises  as  to  the  liability  of  the  appellants  to  be  rated  for  Queen^t  Bench. 

their  mains  &€•  under  the  terms  of  that  statute.     The  * 

purposes  and  objects  of  the  Act  are  explained   in  the  ^wL^oAs*' 

preamble  and  the  first  section,  which  appoints  the  first       Company 

trustees.     The   6th   section   authorizes  the   election  of    Trustees  for 

Mile-end 
future  trustees  (a)  by  the  rated  inhabited  householders.        Old  Tow.v. 

The  30th  section^  which  authorizes  the  making  of  the 
rate,  is  as  follows. 

"  And  be  it  further  enacted,  That  for  all  and  every 
the  purposes  of  this  Act,  the  said  trustees  shall  and  they 
are  hereby  authorized  and  required  to  raise  from  time 
to  time,  by  rates  or  assessments,  such  sum  and  sums  of 
money  .as  they  the  said  trustees,  or  any  five  or  more 
of  them,  shall  from  time  to  time  judge  necessary ;'  all 
which  rates  and  assessments  shall  be  signed  by  any  five 
or  more  of  the  said  trustees,  and  shall  be  laid  upon  all 
and  every  pers<>n  and  persons  who  do  or  shall  inhabit, 
bold,  use,  occupy,  be  in  possession  of,  or  enjoy  any 
mesfuoffes,  tenementSy  coachhouses,  stables,  cellars,  vaults, 
houses,  shops,  warehouses,  or  other  buildings,  tenements, 
or  hereditainents,  situate  or  being  in  any  of  the  streets, 
squares,  lanes,  and  other  public  passages  and  places  within 
the  said  Hamlet,  accoriVing  to  the  yearly  value  of  the  same 
respectively;  and  the  first  year  for  which  such  rates 
or  assessments  shall  be  made,  shall  commence  and  be 
computed  from  the  24th  day  of  June  1821  ;  and  such 
rates  or  assessments  shall  and  may  be  made  and  collected 
half  yearly  or  quarterly,  as  the  said  trustees  shall  at  any 

(a)  By  sect.  3,  no  person  (with  exceptions  not  material  here)  is 
eligible  to  be  trustee,  "  unless  he  shall  be  resident  in  the  said  hamlet,  and 
shall  occupy  and  be  in  possession  of  one  entire  messuage  or  tenement  within 
the  said  hamlet,  of  the  rent  or  value  of  20^  per  annum/*  and  be  rated  to  the 
poor,  in  respect  of  such  messuage  or  tenement,  on  that  sum  or  upwards. 
Sects.  24  and  86,  referred  to  in  the  course  of  the  argument,  do  not  re<|uire 
further  notice  here. 


5U 
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Trustees  fbr 
Mile-end 
Old  Town. 


Voifme  xviL   of  thcir  meetings  think  proper,  and  shall  from  time  to 

'       time  direct,  so  as  such  rates  or  assessments  do  not 

^WitwrworkT  ®*^®®^  ^°  ^^  whole  for  any  one  year  (for  the  several 

Company     purposes  of  this  Act)  the  sum  of  Is.  in  the  pound ;  and 

so  as  all  such  rates  and  assessments,  from  and  after  the 

making  of  the  first  rate  and  assessment  hereby  directed 

to  be  made,  for  lighting  the  said  Hamlet,  shall  be  laid 

upon  all  and  every  person  and  persons  who  do  or  shall 

inhabit,  hold,  use,  occupy,  be  in  possession  of,  or  enjoy 

any  messuages,  tenements,  coachhouses,  stables,  cellars, 

vaults,  houses,  shops,   warehouses,  or  other  buildings, 

tenements  or  hereditaments,  situate  and  being  in  such 

of  the  streets,  squares,  lanes,  and  other  public  passages 

and  places  only,  within  the  said  Hamlet,  as  shall  fit>in 

time  to  time  be  lighted  by  virtue  of  this  Act" 

The  appellants  have  been  for  upwards  of  twenty 
years,  and  still  are,  the  occupiers  of  certain  water-works 
and  premises  situate  in  the  county  of  Middlesex ;  and 
a  portion  of  their  mains  and  pipes  run  under  ground 
through  the  public  streets  and  roads  and  public  places 
of  the  Hamlet  of  Mile-end  Old  Town;  and  in  the  s^d 
Hamlet  they  have  used,  occupied  and  enjoyed,  and  still 
use,  occupy  and  enjoy,  exclusively,  the  said  mains  and 
pipes  and  also  the  plugs  and  turncocks  fixed  in  the 
ground,  and  which  are  used  in  manner  hereinafter  men- 
tioned, and  for  which  occupation  the  appellants  are  and 
always  have  l)ecn  assessed  in  the  rates  raised  within 
the  said  Hamlet  for  the  relief  of  the  poor  pursuant  to 
the  Statute  of  Elizabeth^  and  have  duly  paid  such 
assessments. 

The  Company  use  the  said  mains  and  other  pipes, 
plugs  and  turncocks,  and  which  are  those  mentioned 
in  the  rate  hereinafter  mentioned,  to  supply  water  to 
inhabitants  of  dwelling-houses  and    occupiers  of  other 
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real  property  in  the  said  public  streets  and  roads  and  QMtn'i  Bench. 

public  places  in  the  said  Hamlet^  and  in  part  to  convey  * 

water  from  the  principal  station  and  works  of  the  said  ^y^L^oSS" 

Company  at  Old  Ford  in  the  parish  of  Saint  Mary      Company 

Stratford  Bow  in  the  county  of  Middlesex  through  the     Trustees  for 

Mile-end 
said  Hamlet  of  Mile-end  Old  Town  into  various  other    Old  Town. 

parishes  in  which  such  water  is  supplied  to  occupiers  of 
real  property,  situate  in  such  parishes  respectively,  by 
the  said  Company. 

The  appellants  were  never  rated  under  the  said  local 
Act  for  their  mains  &c.  in  the  said  hamlet,  from  the 
dme  of  the  passing  of  the  said  Act  until  the  making  of 
the  rate  hereinafter  next  mentioned. 

The  sdd  trustees  on  the  2d  day  of  January  1850 
made  and  published  a  rate  as  follows:  **A  rate  or 
assessment  of  6d,  in  the  pound  for  one  half  year  from 
Midsummer  1849  to  Christmas  1849,  made  by  the 
trostees  for  lighting  and  improving  the  hamlet  of  Mile 
End  Old  Town,  pursuant  to  an  Act"  &c  (1  &  2  G.  4. 
c  IxxiL),  "intituled"  &c.,  "for  all  and  every  person  or 
persons  liable  to  be  rated  and  assessed  pursuant  to  the 
provisions  of  the  said  Act ;  and  which  said  rate  or  assess- 
ment is  contained  in  two  books,  whereof  this  book  is 
the  first." 

The  said  Company  were  rated  in  the  said  books  as 
follows: 

151  MUe  End  Road  North. 

I     The   Company  of  Proprietors  of  the> 

East  London  Water  Works  for  their  mains 

I  and  other  pipes,  plugs  and  apparatus  fixed  . 

\  in  the  ground  and  used  for  the  conveyance  / 

of  water  in  the  several  streets,  roads  and 

public  places  in  the  said  Ilamlct.  / 
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Volume  xvn,       FoF  the  purposes  of  the  present  case  the  amount  and 
form  of  the  assessment^  if  the  Company  be  rateable. 


Company  The    question    for   the   decision    of  the  Court   is: 

Trustees  for    Whether  the  occupation  of  the  property  as  before  men- 

MlLE-END  .  IT       t         ./ 

Old  Town,  tioned  in  the  said  Hamlet,  or  the  said  Company  in 
respect  thereof,  or  of  the  space  which  the  said  mains, 
pipes,  plugs  and  turncocks  occupy,  is  or  are  rateable 
within  the  said  30th  section  of  the  local  Act.  If  the 
Court  shall  be  of  opinion  that  they  are  so  rateable,  the 
rate  upon  the  appellants  to  stand  confirmed ;  otherwise 
the  same  rate  to  be  quashed  as  to  the  said  assessment 
upon  the  appellants,  and  to  be  amended  by  striking 
such  assessment  out  of  the  rate. 

After  the  trial  of  the  appeal,  it  was  discovered  by 
the  parties  that  the  writ  of  certiorari  was  taken  away 
by  the  statute  above  mentioned.  Whereupon,  in 
order  properly  to  bring  the  question  so  reserved  as 
aforesaid  before  the  Court  of  Queen*s  Bench,  it  was 
agreed  by  the  appellants  and  respondents  to  state  the 
foregoing  facts  in  the  form  of  a  special  case  &c.  (case 
to  be  stated  under  a  Judge's  order,  pursuant  to  stat. 
12  &  13  Vict  c.  45.  «.  ll.> 

The  case  then  stated  that  such  order  was  duly 
obtained,  and  it  was  agreed  by  the  said  parties  that  a 
judgment  in  conformity  with  the  decision  of  the  Court 
of  Queen's  Bench  might  be  entered  on  motion  by  either 
party  at  the  Sessions  next  or  next  but  one  after  such 
decision.     The  case  was  now  ai^ued,  on  a  concilium. 

Paahley^  for  the  respondents.  The  property  is  rate- 
able under  sect.  30.  The  word  "  tenements"  appears 
there  twice.     Where  it  first  occurs  ("messuages,  tene- 
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ments,  coach-houses,''  &c.)  it  may  mean  tenements  in   Queen's  Bench 
the  popular  sense,  namely  habitations,  and  particularly 
those  of  an  inferior  class.     But  when  the  word  is  used 
a  second  time  in  the  same  sentence  ('^  or  other  build- 


those  of  an  inferior  class.     But  when  the  word  is  used  ^Watemorks^ 

Company 
▼. 

ines,   tenements  or  hereditaments")    it   must  have  a    Trustees  for 

,^  ,  ,  MiLl-END 

wider  meaning,  and  include  all  tenements  whatever  of    Old  Town. 

a  corporeal  .nature;  everything,  at  least,  that  is  a  subject 

of  assessment  under  stat.   43  EUz.  c.  2.   s.  1.      The 

principle  of  construction  appears  by  comparison  of  Rex 

v.  TTie  Trustees  for  paving  Shrewsbury  {a)  with  Rex  v. 

The  Manchester  and  Salford  Waterworks  Company  {b) 

and  Colebrooke  v.  Tickell  (c). 

BoviUt  contra.  It  is  admitted  on  the  other  side  that  the 
word  ^^teqements"  is  not  to  be  construed  in  the  fullest 
l^al  sense ;  the  question  is,  to  what  corporeal  subject- 
matters  it  is  limited.  '^  Other  tenements"  must  be  taken 
to  mean  tenements  cjusdem  generis  with  those  before 
enumerated:  and  <* tenements,"  where  it  first  occurs, 
is  coupled  with  ^^  messuages,"  and  clearly  means,  if  not 
the  same  thing,  something  of  the  same  description. 
The  word  "or,"  connecting  "tenements"  with  "build- 
ings" and  "  hereditaments,"  implies  that  the  terms  are 
Used  as  synonymous.  The  Act  is  a  paving  and  lighting 
act;  its  objects  are  the  security  of  persons  and  of  pro- 
perty connected  with  the  purpose  of  habitation.  This 
shews  the  description  of  property  on  which  the  assess- 
ment under  the  Act  ought  to  fall.  The  liability  should 
follow  the  benefit.  A  trustee  under  this  Act  is  elected 
by  the  inhabitant  householders,  and  must  himself  be 
resident,    and   possessed    of  an    "entire    messuage  or 


(a)  3  ^  §•  Ad  '216.  (6)  1  B,  §•  C.  631. 

(c)   I  ./.  &'  E.9\6. 


518  Q.  B.   MICHAELMAS  TERM. 

Volume  xvn.    tenement :"  sect.  3.     **  Mains  and  pipea,"  the  property 

^^^^*        of  water-companies,  are  expressly  noticed  in  sect  24  {a\ 

East  London  and  would  have  been  distinctly  mentioned  or  alluded 
Waterworks  ^ 

Compttiy  to  in  sect  30>  if  contemplated.  In  the  exempting 
Trustees  for  clause,  sect  86,  in  fevour  of  certain  roads,  messuages 
Old  Town.  ^^^  buildings  or  tenements  are  enumerated  in  con- 
junction with  other  kinds  of  property ;  but  nothing  is 
said  which  points  at  the  kind  now  in  question  more 
distinctly  than  the  words  of  sect.  30.  Rex  v.  The  Manr 
cheater  and  Salford  Waterworks  Company  (b)  (decided 
soon  after  the  passing  of  stat  1  &  2  Cr.  4.  c.  Ixxii.)  turned 
upon  words  very  like  those  now  in  question:  it  was 
observed  by  the  Court  that  the  local  Act  there  did  not, 
like  Stat  43  EUz.  c.  2.,  use  the  word  ^Mands,"  but  it 
mentioned  '^  tenements*'  in  association  with  words  which 
denoted  buildings,  and  '^gardens  or  garden  ground" 
were  specified  separately.  The  clause,  therefore,  was 
held  not  to  include  the  Company's  pipes  and  trunks. 
It  was  remarked  there  that  the  subjects  of  rate  specifi- 
cally mentioned  were  such  as  derived  protection  firora 
the  lighting  and  watching  which  were  the  purposes  of 
the  Act  The  whole  argument  applies  to  this  case. 
[Lord  Campbell  C.  J.  referred  to  the  last  clause: 
'^  And  so  as  "  &c,  of  stat  1  &  2  G.  4.  c.  Ixxii.  s.  30.] 
If  the  pipes  here  are  rateable  because  they  occupy 
land,  and  so  make  their  proprietors  occupiers  of  lands 
within  the  meaning  of  stat.  43  EUz,  c,  2.  s.  1.,  it  may 
obviously  be  asked  why  the  present  statute  does  not 
mention  lands.  It  would  have  been  easy  to  express 
in  terms,  if  it  had  been  so  meant,  that  all  corporeal 

(a)  Regalating  the  processes  for  supply  of  water  from  the  pipes  in  time 
of  frost. 

(6)  I  J?.  $■  C.  630. 
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beFeditaments  should  be  assessed.      [Patteson  J.    Does  Quttn'i  Btmek. 
tlie  case  say  that  these  pipes  run  through  streets  actu-  * 


ally  lighted?]     There  is  no  dispute  as  to  that      The  ^wSiSSJ" 
JSdanchester  and  Salford  {a)  case  was  followed  by  Rex  v.      Comptny 
JMosley  lb\  a  decision  on  the  same  Act,  where   the    Trustees  for 
CJourt   again  construed   '^  tenements"   as   refemng  to    Old  Town. 
'fcliings  ejusdem   generis  with  those  before  mentioned. 
In     Constables   Sfc.   of    Chorlton    v.    Walker  (c)     the 
"^ord   ^'hereditaments'*  was  interpreted,  not  according 
'^o  its  strict  legal  sense,   but  to  the  context,  and  the 
"purposes  of  the   Act.     On  the   other  hand,  a  more 
extended  sense  was  given  to  the  word  ^' hereditaments" 
in  Bex  v.   Tlie  Trustees  for  paving  Shrewsbury  (d),  by 
reason  of  words  in   the  same   clause  from  which  the 
larger  meaning  was  inferred :  but  the  decision  in  Rex 
V.  The  Manchester  and  Salford  Waterworks  Company  (a) 
was  not  impeached.     The  same  rules  of  construction 
were  followed  in  Colebrooke  v.  Tickell  (e)  and  Regina  v. 
NevUl  (ff)y  in  which   last  case    Lord  Denman   relied 
dtrongly  upon  the  principle  enforced  by  Lord  Tenterden 
in  Sandiman  v.  Breach  (A),  that  general  words  following 
particular  ones  apply  only  to  things  ejusdem  generis. 
It  has  lately  been  held,  in  Chelsea  Waterworks  Company 
V.  Bowley  (i),  that  the  occupation  of  ground  by  water- 
pipes  was  not  land  or  hereditament  rateable  to  the  land 
tax  under  stat.  38  G.  3.  c.  5.     The  present  case  states 
that  the  property  now  in  question  has  never  been  rated 
to  the  poor  since  the  local  Act  passed ;  and  this,  though 
no  legal  ground  of  exemption,  is  a  contemporanea  expo- 

(a)  \B.^  C.  630.  (fc)  2  B.^  C,  226. 

(c)  10  AT.  §•  W.  742.  (d)  3  B.^  Ad.  216. 

(e)  4  A,  Sf  E.  916.  (g)  8  Q.  B.  452. 

(h)  1  B.Sr  C,  96.  (0  Ante,  p.  368. 
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Volume  XV I L  sitio  which  the  Court  may  properly  uotice.    Tindal  C.  J. 

_______  allowed  weight  to  such  a  consideration  in  The  Bank  of 

EastJ^ndon  England  v.  Anderson  (a).     [Lord  Campbell  C.  J.     The 

Company  words  at  the  end  of  sect.  30,  confining  the  assessment 

Tnwteegfor  to  property  situated  in   places   which   are   h'ghted  by 

Mile-end  .            ^    ,       .                                    .  ,  , 

Old  Town.  Virtue  of  the  Act,  are  very  matenal.] 


Pashley^  in  reply  (b).  Li  Rex  v.  The  Manchester  ami 
Salford  Waterworks  Company {c)  the  word  "tenement" 
was  repeatedly  used  in  the  local  Act  in  a  manner  which 
shewed  that  a  dwelling  place  or  building  was  contem- 
plated ;  and  lands  were  not  made  a  subject  of  rate,  though 
"gardens  or  garden  ground"  were  expressly  mentioned. 
In  Colebrooke  v.  Tickell  (d)  every  Judge  present  was  of 
opinion  that  the  term  "  hereditaments "  was,  by  the 
wording  of  the  Act,  appropriated  to  such  as  were  cor- 
poreal and  local  "  Messuage  or  tenement,*'  here,  cannot 
be  taken  to  signify  that  the  two  things  are  identical, 
or  even  ejusdem  generis.  In  Constables  Sfc,  of  ChorUon 
V.  Walker  (e)  the  local  Act  diflfered  from  this :  the  words 
"  houses,  buildings,  ground,  or  land"  were  unambiguous. 
It  is  said  that,  in  Rex  v.  The  Trustees  for  paving  Shrews- 
bury {g)y  the  extended  sense  was  given  to  the  word 
"hereditaments"  by  reason  of  the  exception,  which 
followed,  of  "  meadow  and  pasture  ground :"  but  it 
seems,  by  the  language  of  the  Court,  that,  even  without 
that  exception,  the  construction  might  have  been  the 
same.  [Lord  Campbell  (/.  J.  Surely  the  Court  relied 
on   the   exception   as   proving   the   rule.]      In   Chelsea 

(a)  3  New  Ca.  589.  666. 

(6)  BoviU  objected  to  his  being  heard  in  reply,  on  a  case  from  sessions  ; 
but  the  Court  permitted  it.  {c)  \  B.  ^  C.  630. 

(</)  4A.^E.  916.  (e)  10  M.  S-  W,  742. 

(g)  3  B.Sr  Ad.  216. 
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tVatertoorks  Company  v.  Bowley  (a)  the  Court  seem  to    QueerCt  Bench. 

liave  relied  upon  the  assumed  intention,  in  the  Land  L»« 

Tax  Acts,  to  aflTect  "  property  to  be  let  by  a  landlonl  to  ^wltem^** 
a  tenant''    The  Act  43  Eliz.  c.  2.  s.  I.  taxes  "every       Compwy 
cx!cupier    of  lands:"   and    the   words   of  the    present     '^j^'teeifbr 
statute  are,  who  shall  **  hold,  use,  occupy,  be  in  possession     Old  Towh. 
of,  or  enjoy.**    [Lord   Campbell  C.  J.     "  Tenants  and 
occupiers"  were  mentioned  in  the  Manchester  case  (£).] 
XH^vious    decisions    cannot    govern   absolutely   in   the 
^construction  of  local  Acts:    each  must  be  interpreted 
according  to  its  own  circumstances.     No  sound  conclu- 
sion  can  be  drawn  from   the  mere  omission,  though 
*or  many  years,  to  rate  a  particular  property.     [Lord 

Campbell  C.  J.     Where  the  words  of  a  statute  are  quite 
«lear,  that  is  so.]     Words  ought  to  be  very  clear  to  set 

«8ide  the  statute  of  Elizabeth. 

Lord  Campbell  C.  J.  The  appellants  are  rated 
for  "  their  mains  and  other  pipes,  plugs  and  apparatus 
fixed  in  the  ground  and  used  for  the  conveyance  of 
water  in  the  several  streets,  roads  and  public  places" 
in  the  Hamlet  of  Mile-end  Old  Town :  and  the  ques- 
tion is,  whether  they  are  liable  in  respect  of  that 
property.  I  think  they  are  not.  Though  proprietors 
of  certain  subject  matters  which  may  be  called  "  tene- 
ments," they  are  not  liable  in  respect  of  them,  on  a 
due  construction  of  this  Act.  Under  the  statute  of 
Elizabeth  they  would,  no  doubt,  be  so;  but  that  is 
framed  in  very  different  language.  We  have  here  a 
particular  enumeration  of  the  subjects  of  assessment, 
"  messuages,  tenements,  coachhouses,  stables,  cellars, 
vaults,   houses,   shops,    warehouses,"    followed    by   the 

(a)  17  Q.  B.  368.  361.  (6)  1  B.  §•  C.  630, 
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^oimnu  XVIL    words  "oF  Other  buildings,  tenements  or  hereditaments.*' 
**  Tenements "  must  be  understood  according  to   the 


^wSerSoSa^  antecedent  enumeration^  and  as  comprising  only  matters 

^>^V»^7     ejusdem  generis.    That  rule  of  construction  was  followed 

TrartaM  for    in  Rex  v.    The  Manchester  8c  Salfard  Watenoarhi  Com- 

MiLB-END  ...  * 

Old  Town,  pany  {a\  which  is  admitted  to  have  been  well  decided, 
and  is  a  case  not  distinguishable  from  this  except  that  it 
is,  if  anything,  stronger :  for  there  the  assessment  was  to 
be  laid  on  some  things  not  coming  within  the  descrip- 
tion of  buildings.  Here  all  the  things  in  the  precedent 
enumeration  are  of  that  description:  and  there  is  no 
exception,  as  there  was  in  the  Manchester  case  (a),  to 
give  the  particular  word  a  sense  beyond  that  of  matters 
ejusdem  generis.  Had  things  of  the  same  class  of 
property  with  pipes  been  so  excepted,  it  might  have 
been  said  "  exceptio  probat  regulam."  The  mere 
circumstance,  that  the  property  has  not  hitherto  been 
rated,  would  not  be  conclusive  here,  though  in  the 
construction  of  a  doubtful  Act  of  parliament  contem- 
poranea  expositio  might  have  weight 

Patteson  J.  This  case  must  be  governed  by  Rex  v. 
The  Manchester  §•  Salford  Waterworks  Company  (a)  and 
Rex  V.  Mosley  (£).  I  agree  in  all  the  reasoning  of  the 
Court  in  the  former  case,  which  was  decided  about  the 
time  when  the  present  Act  passed.  And  I  cannot  help 
thinking  that  the  provision  in  this  Act,  that  the  assess- 
ment shall  be  laid  only  on  occupiers  of  property  in 
streets  &c.  lighted  by  virtue  of  the  Act,  shews  an 
intention  to  lay  the  rate  only  on  property  which 
derives  benefit  from  the  duties  performed  under  that 

(a)  \  B.^  C.  630.  (6)  1  B,  ^  C.  226. 
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Act     Bex  V.  The  Trustees  for  paving  Shrewsbury  (a)  is  Quten't  a 
the  only  case  which  seems  contradictory  to  those  first  ^  ' 

cited;  but  there  the  extended  sense  of  the  word  "here-  ^^^^^ 
ditaments^  was  inferred  from  the  particular  exception.      Compu 


▼. 


Regbia  v.  NemU  (b)  differs  from  this  case.  There  was  Tnuteet 
a  Buckinghamshire  case  (c)  in  which  tithes  were  held  Old  Toi 
liable  to  rate  under  a  local  Act ;  but  there  the  Act  spoke 
expressly  of  tenements  and  hereditaments  rateable  to 
the  poor.  That  is  not  so  here.  Both  on  principle  and 
on  the  decisions,  I  think  the  assessment  not  maintain- 
able. 

CoLEBiDGB  J.  {d).  I  am  of  the  same  opinion,  on 
principle  and  on  the  cases.  If  the  appellants  are  liable, 
it  is  because  they  occupy  a  "tenement"  which  is  rate- 
able. It  is  admitted  that  the  word  cannot  have  its  full 
meaning  in  either  place  where  it  occurs  in  sect.  30. 
In  the  first  it  clearly  means  something  inhabited  or 
belonging  to  a  dwelling.  In  the  second,  where  it  is 
conceded  that  some  restraint  must  be  put  upon  the 
construction  of  the  word,  the  rille  attaches,  that  a 
general  word  following  specific  ones  must  be  taken 
to  mean  something  of  the  same  kind.  The  pipes  here 
are,  in  some  sense,  a  thing  "situate  and  being"  in  the 
"streets."  But  the  "messuages"  and  other  matters 
enumerated  in  terms  are  all  things  which  may  form 
part  of  the  side  of  a  street,  and  which  arc  capable  of 
being  benefited  by  lighting  under  the  Act 

Judgment  for  appellants  (e). 

(a)  3  ^.  ^  Ad,2\6,  {h)  a  Q.  B.  452. 

(c)  See  Rtx  v.  Barkery  6  A.  ^  E,  388. 

(d)  Only  three  Judges  were  present. 

(c)  Sec  Regina  ▼.  East  I^ondon  WatertDcrki  Company,  post,  Jnne  5th, 
1 852,  where  the  Comptny  were  held  liable  to  assessment  under  a  Paving 
Act. 
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Saturday,        Thc  QuEEN,  on  the  prosecution  of  the  Overseers 
of  Manchester,  against  Gaskell  and  others. 

Reported,  16  Q.  27.472. 


Monday,  The  QuEEN  agatust  Bannatyne  and  others, 

November  10th.  n    i         k  t  it  -r  n      • 

Secretary  &c.  of  the  Aldham  Insurance  Society. 

The  secretary  TJAWKINS,  in  last  term,  moved  for  a  rule  calling 

of  a  Friendly  upon  the  Rev.  Charles  Bannatyne^  the  secretary, 

^S^wiST*  and  Sir  George  Henry  Smyth,  Bart,  the  President,  and 

diIl?8igS  *®  principal  Officers  and  Clerk,  of  a  certain  Friendly 

un<fcr  Stat  Society  called   The  Aldham  and   United  Parishes  In- 

«.9.,to  call  a  suronce  Society ,  to  shew  cause  why  a  mandamus  should 

meeting  for  .  "^ 

the  purpose  of  not  issue  to  them  commanding  them  or  some  or  one 

altering  or 

rescinding  the    of  them  to  convene  by  public  notice,  pursuant  to  the 

rules,  cannot,  ..  -  ,^^^  rr%  /\/\  j 

in  the  exercise   provisions  of  Stat.   10  6r.  4.  c.  56.  s.   9  (a),  and  to  a 
of  his  discre* 
tion,  refuse, 

but  is  bound  to  ooDTene  such  meeting. 
So  held,  Erie  J.  dubitante. 

(a)  The  Friendly  Societies'  Act,  10  G.  4,  c.  56.,  enacts,  by  sect.  9  : 
**  That  no  rule  confirmed  by  the  justices  of  the  peace  in  manner  aforesaid 
shall  be  altered,  rescinded,  or  repealed,  unless  at  a  general  meeting  of  the 
members  of  such  society  as  aforesaid,  convened  by  public  notice,  written  or 
printed,  signed  by  the  secretary  or  president  or  other  principal  o£Scer  or 
clerk  of  such  society,  in  pursuance  of  a  requisition  for  that  pu'-pose  by 
seven  or  more  of  the  members  of  such  society  ;  which  said  requisition  and 
notice  shall  be  publicly  read  at  the  two  usual  meetings  of  such  society  to  be 
held  next  before  such  general  meeting  for  the  purpose  of  such  alteration 
or  repeal,  unless  a  committee  of  such  members  shall  have  been  nominated 
for  that  purpose  at  a  general  meeting  of  thc  members  of  such  society 
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requisition  for  that  purpose  by  seven  and  more  of  the   Queen't  Beneh. 

members  of  such   Society,   a  general  meeting  of  the   ' 

members  of  the  said  Society,  for  the  purpose  of  taking    '^^^  Queen 
into  consideration  and  determining  upon  the  necessity,    Bannatyne. 
expediency  and  propriety  of  altering,  rescinding,  repeal- 
ing or  otherwise  amending  the  rules  of  the  said  Society, 
and  (if  at  such  meeting  it  should  be  so  determined 
upon)  then  and  there  to  alter,  rescind,  repeal  or  other- 
wise amend  the  said  rules,  or  to  adopt  such  other  means    . 
with  a  view  to  the  altering,  &c.  or  otherwise  amending 
the   siud   rules,   as   by  the  members   then   and   there 
assembled  should  be  thought  fit 

Hawkins  stated  that  the  object  of  the  motion  was  to 
obtain  a  review  of  the  decision  of  Erie  J.  in  Regina  v. 
Bannatyne  (a).  [Erie  J.  I  refused  a  rule  for  a  man- 
damus there,  because  I  thought  it  was  discretionary  in 
the  officers  to  call  a  meeting.  All  you  want  is  a  signa- 
ture ;  and  the  only  question  is  whether  the  giving  this 
be  ministerial  or  not] 
A  rule  nisi  was  granted. 

It  appeared  by  affidavits  in  support  of  the  rule  that 
the  Society  was  established  in  1826;  that  in  1829  it 
consisted  of  189  members,  but  in  the  year  1849  it  had 
increased  to  1485.  That  in  1838,  the  numbers  having 
then  increased  to  753,  it  had  bc6n  deemed  expedient  to 
revise  and  alter  the  rules,  which  was  done  {h) ;  and  that 

oonrened  in  maimer  aforesaid ;  in  which  case  such  committee  shall  have 
the  like  power  to  make  such  alterations  or  repeal;  and  unless- such  alte. 
rations  or  repeal  shall  be  made  with  the  concurrence  and  approbation  of 
three  fourths  of  the  members  of  such  society  then  and  there  present,  or  by 
the  like  proportion  of  such  committee  as  aforesaid,  if  any  shall  have  been 
nominated  for  that  purpose." 

(a)  2  X.  itf.§-  P.  213. 

(6)  There  had  been  a  previous  alteration  in  1 830,  the  numbers  having 
then  greatly  increased. 

VOL.  xvn.  N.  s.  2  m 
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Vobme  xvji.  DO  alteration  had  been  made  since.     That  the  rules,  as 

1861 
L_  settled,  were  (in  the  belief  of  one  of  the  deponents) 

The  Queen    informal   ^^j    not    in    accordance    with    the    statate. 

Bannatyne.  That  their  operation  was  considered  unjust  in  yarious 
instances,  which  were  pointed  out  That,  by  Rule  13,  all 
rules  and  orders  of  the  committee  of  management,  made 
at  any  of  their  meetings  by  a  majority,  were  to  have  the 
same  force  and  effect  as  the  acts  and  orders  of  the 
•  Society  till  it  should  be  otherwise  determined  at  a 
general  meeting ;  and  consequently  that  the  committee 
had  power,  by  refusing  to  convene  a  general  meeting, 
to  keep  their  own  regulations  in  force  as  orders  of  the 
Society :  and  that  the  powers  of  the  committee  required 
to  be  better  defined  according  to  sect  12  of  the  statute. 
That  great  dissatisfaction  prevailed  in  the  Sode^ ;  and 
that  a  requisition,  signed  by  two  hundred  members 
(one  of  whom  was  formerly  a  steward  of  the  Society), 
had  been  served  upon  the  secretary,  demanding  that  the 
president,  vice-presidents  and  secretary  should,  in  pur- 
suance of  the  statute,  convene  a  general  meeting  for  the 
purposes  stated  in  the  present  rule:  and  that  such 
requisition  had  not  been  complied  with.  There  was  an 
afiSdavit  in  answer  stating  that  an  alteration  of  the 
rules  was  desired  by  only  a  comparatively  small  number 
(about  150)  of  the  members,  and  was  unnecessary  and 
inexpedient ;  and  that,  if  the  alterations  proposed  were 
made,  so  as  to  remove  the  management  from  the  honorary 
members  (chiefly  resident  clergy,  magistrates  and  gentry) 
who  possessed  the  confidence  of  the  members  generally, 
the  Society  would  be  much  prejudiced  thereby,  if  not 
destroyed. 

Peacock    and    Pashley    now    shewed    cause.      The 
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Societj  have,  by  sect  II  of  the  Act,  unlimited  power  Quten't Bentt. 
in  appointing  their  own  officers;   and  they  must  be 


bound  by  the  discretion  of  those  officers  when  appointed.  '^^*  Qubkn 
The  power  of  signing  these  notices  is  given  to  any  Baknatynb. 
one  of  several  officers.  Might  any  one  be  required  to 
mgp,  though  against  the  desire  of  the  majority  ?  [Lord 
CamfbeUC  J.  The  question  is,  whether  sect.  9  gives 
an  authority  to  withhold  the  signature,  or  merely  calls 
upon  the  officer  to  authenticate  the  notice.]  Regina 
▼.  Bannatyne  {a)  is  undistinguishable  from  this  case: 
and  Erie  J.  said  there :  *'  It  appears  to  me  that  the 
members  have  no  legal  right  to  demand  the  signature 
of  the  officers  to  their  requisition ;  that  the  Legislature 
intended  to  prevent  the  rules  from  being  altered, 
unless  one  of  the  chief  officers  would  sign  the  requi- 
sition, and  that  it  has  been  left  to  these  officers  to 
decide  whether  it  is  their  duty  to  give  their  signature 
or  not" 

Hawhim,  in  support  of  the  rule,  was  not  beard. 

Lord  Campbell  C.  J.  I  have  great  respect  for  the 
opinion  expressed  in  Regina  v.  Bannatyne  (a);  but  I 
feel  no  doubt  that  it  was  intended  by  the  Legislature 
that,  on  such  a  requisition  as  this,  a  meeting  should 
be  convened;  and  not  that  an  officer  should  be  able 
to  withhold  the  power  of  revising  the  Society's  consti- 
tution. The  signature  is  only  to  authenticate  the 
receipt  of  a  requisition  signed  by  seven  members.  The 
authority  is  given,  generally,  to  the  secretary  or  pre- 
sident, or  other  principal  officer  or  clerk :  the  proceeding 

(a)  2  L.  M.  §•  p.  213. 

2  M  2 
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Foiume  xvii.   Contemplated  seems  to  be  merely  formal.     Seven  mem- 

'___  here  having  required   a  meeting   to  be  held  for  the 

The  Queen  p^f pQg^  Qf  revising  the  rules,  that  opportunity  ought  to 
Bannatyne.    \^  granted;   and   an  oflScer,   who  may   be   merely   a 

subordinate,  6ught  not  to  have  the  power  of  overruling 

such  a  requisition. 

Coleridge  J.  If  it  had  been  intended  to  give  a  dis- 
cretionary authority,  the  Act  would  not  have  qualified 
so  many  persons  to  sign  the  notice,  nor  have  made  the 
president  or  secretary  liable  to  be  over-ruled  by  a 
clerk. 

Erle  J.  I  thought,  i^  Regina  v.  Bannatyne  (a),  that 
the  words  of  the  Act  left  a  discretion.  And  there  seems 
good  reason  that  in  these  societies  there  should  be  some 
provision  for  stability,  and  that  it  should  not  be  in 
the  power  of  seven  members  from  time  to  time  to  in- 
troduce alterations  of  the  Society's  constitution.  But^ 
the  point  having  been  now  reconsidered,  and  a  contrary 
opinion  prevailing,  this  rule  must  be  absolute. 

(No  fourth  Judge  was  present.) 

Rule  absolute. 

(a)  2  L.  Af.  4-  P.  213. 
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Queen* »  Bench. 
1851. 


Young,  Clerk,  against  The  Master,  Fellows      Tueeday, 

'  '       ^  '  November  ]\ih. 

and  Scholars  of  Clare  Hall. 


THIS  was  a  feigned  issue  under  the  Tithe  Coramu-  On  the  trial 
of  an  issue, 

totion  Act,  6  &  7  fF.  4.  c.  71.  s.  46.     The  plaintiflF  under  stat. 

was  rector  of  the  parish   of  Waksbyy  in  the  county  of  c.  71.,  whether 

Lincoln;   the  defendants  landowners  in  the  hamlet  of  5o}| hi^ been, 

Bisby,  in  that  parish.     The  third  issue,  which  alone  is  f^abfe  JlriST 

material,  was,  whether  there  had  been  payment  to  the  J^u^^je^^y^^ 

rector  for  and  durine  the  whole  time  of  two  incumben-  ^*"^  *°  •  , 
®  hamlet  to  the 

cies  in  succession  and  three  years  after  the  appointment  rector  in  lieu 
and  induction  of  a  third  incumbent,  being  in  all  more  appeared,  by 
than  sixty  years,  of  a  modus  or  yearly  payment  of  20/.  that  glebe 
in  respect  of  tithes  in  Risby.    On  the  trial,  before  Jervis  i^eraiJn^ 
C.  J.,  at    the  Lincolnshire   Summer   Assizes,  1850,  a  XlJ^wd^s^in 
verdict  passed  for  the  plaintiff,  subject  to  the  opinion  of  *^®e'™[he 
this  Court  on  the  following  special  case.  occupation 

°    ^  of  the  rector 

Risby  is  a  hamlet  in  the  parish  of  IValesby ;  and  for  a  in  the  bcffin- 

.  ning  of  the 

considerable  time  past  all  the  lands  in  the  hamlet  have  seventeenth 

,  .       ,  '  n  1  century,  and 

been  in  the  occupation  of  one  person  as  lessee  or  tenant  that,  some 
of  the  defendants.     Tithes  were  always  payable  in  kind  jeio,  theoc- 
for  the  rest  of  H^alesby  parish :  but,  for  a  period  greatly  S'L^^he^ 
exceeding  the  period  prescribed  by  the  statute  2  &  3  ^j^^'^fgo^^e' 

glebe  lands ; 

and  that  for 
more  than  the  statutable  period  no  tithes  had  been  paid  by  any  occupant  of  lands  in  the 
hamlet,  and  20/.  per  annum  had  been  paid  to  the  rector  by  the  tenants  of  such  lands.  An 
account  book  kept  by  a  deceased  rector,  containing  receipts  and  payments  by  him  relative 
to  the  living,  was  received  in  evidence  for  the  present  incumbent.  The  jury  found  that  the 
payment  haid  been  made  for  tithes  and  glebe,  and  not  for  tithes  only.  On  a  case  stating 
the  above  facts. 
Held  that  the  account  book  was  properly  admitted  in  evidence. 

Held  also  that,  the  annual  payment  being  in  respect  of  glebe  and  tithes,  and  it  appearing 
that  the  glebe  remained  in  the  possession  of  the  rector  subsequently  to  the  disabling 
statute,  13  Eiiz.  c.  20.,  the  payment  was  not  a  good  discharge  of  tithes,  as  a  modus  or 
composition  real,  under  stat. 2  &  3  ^.4.  c.  100.  #.  I. 
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r«JbM  xrti.    fF.  4.  c  100.,  no  tithes  io  kind  have  been  rendered  foxr 
Bisby.    It  did  not  appear  at  what  time  tithea  ceased  V» 


^^^^  be  payable  in  kind  in  that  hamlet:  bot  §x  the  period. 
Claeb  Hall,  aforesaid  a  yearly  sum  of  20i  has  been  received  by  the 
rectors  of  Wajfsby  for  the  time  being  from  the  lessees 
or  tenants  for  the  time  being  of  the  lan&  of  the  defend- 
ants situate  in  Rishy  aforesaid.  And  the  mun  question 
of  fact  raised  at  the  trial  was,  whether  this  20/.  had  been 
paid,  during  the  statutable  period,  in  satisfaction  and 
discharge  of  tithes  alone,  as  was  contended  by  the 
defendants,  or  in  respect  of  tithes  and  glebe,  as  waa 
contended  by  the  plaintiff. 

Evidence  was  given  on  the  part  of  the  plaintiff  as  to 
the  origin  of  this  payment,  by  the  production  of  a 
number  of  terriers  from  the  year  1579  to  the  year  1823 
inclusive.  lu  several  of  the  earliest  of  those  terriers  no 
mention  was  made  of  any  money  payment  in  respect  of 
Risbyy  or  of  any  tithes  in  kind  rendered  therefi-om ;  and 
it  appeared  that  there  existed  a  considerable  number  of 
distinct  pieces  of  glebe  land  in  that  hamlet.  The 
greater  part  of  the  lands  of  Bisby  appear  from  the 
terriers  to  have  been  uninclosed  at  that  time ;  and  the 
glebe  lands  lay  dispersed  in  various  parts  of  the  open 
fields.  And  in  six  of  the  earlier  terriers  (fix)m  1579  to 
1674)  the  glebe  lands  in  Risby  are  very  minutely 
described.  In  the  next  terrier,  dated  1697,  it  is  stated 
that  the  loftsted  and  glebe  in  Risby  had  been  com- 
pounded for  for  the  time  of  fifty  seven  years  at  20i  per 
annum  paid  quarterly,  and  that  the  glebe  was  about 
fourteen  acres  as  appeared  by  ancient  terriers;  but 
particular  situations  and  boundaries  are  not  stated  in 
that  or  any  subsequent  terriers;  but  reference  is  oc<:a- 
sionally  made   to   the   ancient  terriers  as  containing  a 
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<3e8cription  of  the  glebe   lands.    In  the  next  terrier,  Quim'$BtHeh. 
listed   1700,  it  is  stated  that  the  parsonage  glebe  of  ' 

JUsby  was  not  presented,  because  there  was  then  a  legal       Young 
Gomposition  for  the  glebe  and  tithes  of  Risby;  but  the  Clabk  Hall. 
amount  is  not  mentioned :  but  in  the  next  terrier,  of 
1703,  the  same   statement    appears,   except  that  the 
amcmnt  of  the  composition  is  stated  to  be  20L  per 
amium.     In  the  next  terrier,  dated  1709,  it  is  stated 
that  JRisbi/  was  a  hamlet  exempt  from  tithes  upon  a 
composition  of  20/.  per  annum ;  and  then  follows  a  state- 
ment that  there  were  no  prescriptions  to  any  lands  or 
fiirms.     In  the  next  terrier,  dated  1718,  it  is  stated  that 
lUsiy  was  a  hamlet  exempt  from  tithes  upon  a  compo- 
mlion  of  202.  per  annum.     The  next  terrier  is  without 
date,  but  in  the  same  terms,  and  is  signed  by  the  same 
incumbent  as  the  terrier  next  mentioned,  which  is  dated 
1724.     In  that  it  is  stated  that  Risby  was  a  hamlet 
exempt  from  tithes  at  present  upon  a  composition  of  20/. 
per  annum :  and  also  that  there  had  been  formerly  glebe 
land  there  likewise,  and  that  there  was  no  proof  left  of 
the  legality  of  the  composition.    In  the  next  terrier,  dated 
1730,  it  is  stated  that  there  were  no  glebe  lands  that 
could  be  found  in  Risbyy  and  that  Risby  tithe  was  paid 
by  a  composition  of  20/.  per  annum,  but,  whether  legal, 
was  doubted :  and  then  follows :  ^^  Mem.    Myself  have 
discovered  something  in  relation   to  Risby,  in  an  old 
register  book  under  the  year  1640,  which  says,  this  year 
the  composition  made  for  Risby  glebe  and  tithe  commons 
20^*^    In  the  last  terrier  put  in  evidence  at  the  trial, 
dated  1823,  it  was  stated  that  Risby  had  paid  a  compo- 
sition of  201  in  lieu  of  all  tithes,  and  that  in  the  terrier 
of  1724  it  was  stated  that  there  was  no  proof  left  of  the 
legality  of  the  composition.     The  terrier  of  1823  further 
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Volume  XFiL  Stated  that  the  then  rector  had  obtidned  an   opinion 

1851 
'___  as  to  the  claim  of  Risby  to  an  exemption  f5rom  tithes 

^^^^      but  that,  as   the   opinion  held  out  uncertain  prospects 

Clabe  Hall,  ^f  guccess,  he   did   not  think  it  advisable  to   try  the 

question. 

It  was  further  proved,  on  the  part  of  the   plaintiff, 

that  the  Rev.  John  Whitcombe  (the  first  of  the   three 

successive   incumbents   named   in   the  issue)  held    the 

living  from  the  year  1767  to  1803:  and  the  plaintiff's 

counsel  tendered  in  evidence  an  account  book  kept  by 

him  during  the  whole  of  his  incumbency,  containing 

receipts  and  payments  by  him  relative  to  the  living  of 

Wdlesbyy   and    amongst   other    things  entries    of  the 

payment  of  the  yearly  sum  of  20/.  in  respect  otltishy 

during  the  whole  of  his  incumbency.     The  counsel  for 

the  defendants  objected  to  the  admissibility  of  this  book 

in  evidence  :    but  the  Lord  Chief  Justice  received  it 

subject  to  the  objection ;  and  the  entries  relative  to  the 

receipt  of  the  20/.  were  read.     In  a  small  number  of 

these  entries  the  20L  was  stated  simply  as  a  payment, 

without  stating  for  what  it  was  made ;  but  in  the  great 

majority  of  the  entries  it  was  stated  to  be  a  payment  for 

the  glebe  and   tithes  of  Risby:  and  this  was  the  case 

with  respect  to  the  entries  in  the  latter  portion  of  Mr. 

Whitcombe's  incumbency  up  to  the  year  1802  inclusive. 

Mr.    Widtcombe  was   succeeded    by   the   Rev.   Robert 

Thomas  MalthuSy  who  was  instituted  in  1803,  and  held 

the  living  till  1834,  when  he  died,  and  the  plaintiff  was 

presented  and  instituted,  and  has  held  the  living  from 

thence  to  the  present  time. 

On  the  part  of  the  defendants  at  the  trial  evidence 

was  given  of  a  verbal  statement  by  Mr.  Whitcombe  to 

one  Israel  Brice,  who  afterwards  occupied  the  lands  in 
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Bisby  for  more   than   twenty  years,  on  a  negotiation   Quetn*a  Bench. 


1851. 


between  him  and  Mr.  Whitcomhe  for  the  lease  by  Mr. 
WkUcombe  to  him  of  all  his  glebe  lands,  tithes  and  tithe  ^^^^^ 
payments  accruing  to  him  in  the  right  of  his  benefice,  ^^-^^^  Hall. 
that  he  had  always  received  201  as  a  modus  for  the 
tithes  of  Risbyy  and  that  he  {Brice)  could  receive  no 
more ;  and  evidence  was  also  given  of  various  payments 
of  the  201  by  the  tenants  of  the  defendants  to  Mr. 
Malthus  or  to  his  lessee  of  the  tithes;  and  various 
receipts  for  them  were  produced  and  received  in  evi- 
dence, in  some  of  which  the  payment  was  termed  "a 
modus  for  Risby  tithe,"  in  others  "  a  tithe  composition ;" 
but  in  none  of  these  receipts  was  there  any  reference  to 
the  glebe.  It  was  also  proved  that  the  plaintiff  had 
continued  to  receive  the  20/.  for  upwards  of  three  years 
after  he  had  become  the  rector ;  and  it  was  contended, 
on  the  part  of  the  defendants,  that  there  was  good  proof 
of  the  payment  having  been  made  for  the  full  period  of 
time  prescribed  by  the  statute  as  necessary  to  render  it 
valid  and  indefeasible,  viz.  for  two  successive  incum- 
bencies and  three  years  of  a  third,  the  whole  period 
exceeding  sixty  years,  and  that  the  origin  of  the  pay- 
ment was  immaterial ;  and  that,  even  if  it  had  been 
originally  made  in  respect  of  the  glebe  as  well  as  the 
tithe  in  Risby^  yet  that  the  evidence  (exclusive  of  Mr. 
Whttcombe*8  account  book)  was  sufficient  to  establish 
that  during  the  full  statutable  period  it  had  been  ren- 
dered as  a  payment  in  respect  of  tithe  alone ;  or  that, 
even  if  this  were  not  so,  and  that  it  had  been  paid  in 
respect  of  the  tithe  and  something  else,  the  payment 
was,  nevertheless,  rendered  valid  by  the  statute.  The 
plaintiff,  on  the  other  hand,  contcpded  that  not  only 
did  the  evidence  shew  that  the  payment  had  originally 
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FohmiXvu.   been  made  in  respect  of  the  glebe,  which  had  become 

1_  lofit  to  the  rector  as  well  as  the  tithe,  but  that  it  was 

^  T?^  proved  by  Mr.  WJdtcambe's  book  that  during  his  whole 
Clabb  Halu  incumbency  it  was  paid  and  received,  not  for  tithe 
alone,  but  for  the  glebe  and  tithe,  and  that,  without  Mr. 
Whitcomb^s  book,  there  was  no  suflBcient  evidence  of 
any  payment  during  a  laige  portion  of  the  statutable 
period ;  and  that  in  either  point  of  view  the  plaintiff  vras 
entitled  to  a  verdict 

The  Lord  Chief  Justice  put  two  questions  to  the 
jury :  first,  whether  they  were  of  opinion  that  the  202. 
had  been  paid  quarterly  during  the  requkite  statutable 
period ;  and,  secondly,  if  so,  whether  it  had  been  paid 
in  respect  of  tithe  and  glebe  or  in' respect  of  tithe  alone. 
The  jury  found,  first,  that  the  201  had  been  paid  quar- 
terly during  the  requisite  period,  and,  secondly,  that  it 
had  been  so  paid  partiy  for  tithe  and  partly  for  glebe, 
and  not  for  tithe  alone.  Upon  this  finding  the 
Chief  Justice  directed  the  verdict  to  be  entered 
for  the  defendants,  with  liberty  to  the  plaintiff  to 
move  to  enter  a  verdict  for  the  plaintiff  on  the 
third  issue. 

The  two  other  issues,  which  varied  from  the  third  in 
stating  the  payment  to  have  been  made  yearly  and 
half  yearly,  became  immaterial,  in  consequence  of  the 
jury  finding  that  the  payment  had  been  made  quarterly 
as  alleged  in  the  third  issue. 

The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  upon  the  above  finding  of  the  jury  the  verdict 
upon  the  third  issue  should  be  entered  in  favour  of  the 
plaintiff  or  the  defendants;  and,  secondly,  if  the  Court 
should  be  of  opinion  that  the  plaintiff  was  entitled  upon 
the  above  finding  to  have  the  verdict  entered  for  him 


f 
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upon  such  third  issue,  \?hether  Mr.  fFhitcambe^a  account  Qneen^iBemc 

1851 
book  was  properly  received  in  evidence  on  the  trial.    If L. 

the  Court  should  he  of  opinion  that  upon  the  finding  of         ^^^ 

the  juiy  the  plaintiff  was  entitled  to  have  the  verdict  ^^^**  ^^*' 

entered  for  him,  but  that  Mr.  fVhitcambe's  account  book 

was  not  properly  received  in  evidence  on   the  trial, 

ihen  it  was  agreed  that  a  venire  de  novo  should  be 

awarded. 

Whitehnrgt,  for  the  plaintiff.  This  is  not  a  good 
modus,  inasmuch  as  the  yearly  sum  of  20L  has  not  been 
paid  for  the  tithes  only,  but  for  the  tithes  and  the  glebe 
land,  and  it  does  not  appear  how  much  for  each. 
In  Toymbee  v.  Brown  {a)  the  payment  of  80i  was  by 
the  case  found  to  have  been  made  for  the  tithes  only ; 
and  it  was  upon  that  finding  in  fact  that  the  judgment  of 
the  Court  of  Exchequer  proceeded.  The  evidence  of  a 
deceased  incumbent's  books  has  always  been  received. 

Mellor,  contra.  The  effect  of  stat.  2  &  3  W.  4:.  c  100. 
was  much  discussed  in  the  several  cases  of  Salkeld  v. 
Johnston  (b),  and  in  Fellowes  v.  Clay  {c).  The  operation 
of  that  Act  is  to  give  the  same  effect  to  usage  during  the 
statutable  period  as  was  given  to  usage  from  time  imme- 
morial; as  was  said  by  Wigram  V.  C,  in  Salkeld  v. 
Johnston  {d),  in  speaking  of  an  exemption,  to  bring 
"down  the  year  1  Rich.  1.  to  the  commencement  of  a 
period  of  two  incumbencies  (not  being  together  less 
than  sixty  years),  and  three  years  of  a  third  incum- 
bency,"     In  the  present  case  the  payment  has  been 

(a)  3  Exch,  117. 

(6)  2  Com.   D,  749.  2  Exch,  256.      1   Hare,  196.     1    HaU  §•  TwtUs, 
329.     1  Macn.  $•  G.  242. 

(c)  4  Q.  J9.313.  {d)  1  Hare,2\(L 
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Fohtmt  XV ji.   made  for  the  prescribed  period;  but  it  has,  as  found  in 

the  ease,  been  made  in  respect  of  tithes  and  glebe:  and 

Young       therefore,  if  before  stat  2  &  3   JV.  A.  c.  100.  such  a 

Claee  Hall,  payment  made  for  any  length  of  time  could  have  been 
a  good  defence  to  the  claim  of  tithe  in  kind,  either 
as  a  modus  or  as  a  composition  real,  the  proof  since 
that  statute  is  sufficient.  In  SaUteld  v.  Johnston  (a)  the 
Court  of  Exchequer  in  giving  judgment  explains  what 
a  composition  real  was  before  the  statute.  "  The  various 
defences  (under  these  circumstances)  to  the  claim  of 
payment  of  tithe  in  kind  may  be  thus  stated:  first, 
modus  decimandi,  which  was  either  a  custom  time  out 
of  mind  within  a  district,  of  paying  tithes  in  one  con- 
stant mode,  fixed  by  the  custom,  and  depending  on 
some  antecedent  agreement  made  before  legal  memory 
between  the  parishioners  and  the  parson,  patron  and 
ordinary,  for  giving  to  the  parson  some  definite  profit  in 
lieu  of  tithes,  or  by  prescription  in  the  case  of  individual 
lands,  founded  on  a  like  agreement ;  secondly,  discharge 
by  composition  real,  which  scarcely  differed  from  a 
modus  in  any  other  respect  than  by  having  its  com- 
mencement after  legal  memory,  and  before  the  disabling 
statute  13  Eliz.^  and  in  being  founded  on  a  deed  or 
writing."  And  Lford  Cottenluzm  C,  in  the  same  case  (6), 
gives  nearly  the  same  explanation.  Now  why  should 
not  the  landowner,  the  parson,  the  patron  and  the 
ordinary,  before  legal  memory,  or  by  a  writing  within 
legal  memory  but  before  stat.  13  Eliz.  c.  20.,  have 
agreed  that  the  glebe  and  tithes  should  be  alienated  in 
exchange  for  a  fixed  annual  payment?  Such  an  arrange- 
ment would  have  been  valid.  The  disabling  statutes 
were  passed  to  take  away  the  power  of  alienation  which 

(a)  2  Exch,  256,  274.  (6)  1  Hcdl  ^  Twells,  329, 334. 
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previously  existed.     In  Thorpe  v.  Howden-{a')  a  very   Queai't  Bench. 

I  Qf  1 

similar  arrangement,  made  since  the  disabling  statutes  1_ 

but  confirmed  by  a  decree  in  equity,  was  held  valid  Young 
under  stat.  2  &  3  W.  4/c.  100.  s.  2.  In  the  present  ^^abe  Hall. 
case  no  decree  in  equity  is  requisite ;  for  the  composition 
may  be  presumed  to  have  taken  place  before  13  Eliz. 
Then  as  to  the  book  received  in  evidence.  [Lord 
Campbell  C.  J.  It  certainly  was  laid  down  as  a  rule  that 
such  books  were  admissible,  long  before  I  entered  the 
profession:  and,  ever  since  I  have  known  anything  about 
the  law,  that  rule  has  been  acted  upon,  without  any 
question.]  It  appears  contrary  to  principle  (A);  but  it 
must  be  admitted  that  the  error,  if  it  be  one,  is  inveterate. 

fFhitehurst,  in  reply.  The  terms  of  the  issue  are 
such  that  the  defendant  has  to  make  out  a  payment  for 
the  tithes  alone :  if  the  original  agreement  had  been  to 
grant  a  rent  in  exchange  for  the  tithes  and  a  field  the 
private  property  of  the  incumbent,  the  proof  would  not 
satisfy  this  issue.  But  it  appears  in  fact  by  the  case 
that  the  glebe  was  in  the  possession  of  the  incumbent 
long  after  the  disabling  statutes,  as  late  as  1640. 

Lord  Campbell  C.  J.  I  am  of  opinion  that,  the  jury 
having  found,  as  a  fact,  that  the  payment  has  been  "partly 
for  tithe  and  partly  for  glebe,  and  not  for  tithe  alone,"  the 
verdict  must  be  entered  for  the  plaintiff.  The  only 
mode,  in  which  the  defendants  could  have  a  defence,  is 
that  suggested  in  Mr.  Mellor^s  ingenious  argument; 
namely,  if  it  were  presumed  that  the  incumbent,  with 
the  assent  of  the  patron  and  ordinary,  at  some  period 

(a)  UM,^W,  520. 

(6)  See  1  PhiUtppt  on  Evidence,  267,  10th  cd 


538  Q.  B.   MICHAELMAS  TERM. 

VoiwHuXvn.  before  the  disabling    statute,   for  ever    alienated  the 

! —  glebe  and  the  tithes,  in  exchange  for  one  annual  pay- 

^^^^  ment  to  be  made  in  lieu  of  both  glebe  and  tithes.  Now, 
Clarb  Hall,  aggnnung  that  such  an  arrangement  made  with  the 
proper  consents  would  be  valid,  and  that  it  might 
be  properly  described  as  a  modus  in  discharge  of  tithes, 
which  is  a  proposition  that  it  might  be  difficult  to 
maintain,  still  the  onus  lies  on  the  defendants  to  shew 
affirmatively  that  the  glebe  is  legally  and  validly  trans- 
ferred: for,  if  the  legal  title  to  the  glebe  is  still  in  the 
incumbent,  he  may  claim  it;  and,  if  he  did,  it  would  be 
impossible  to  say  that  the  agreement,  to  pay  one  sum 
for  glebe  and  tithes  jointly,  without  distinction  as  to 
how  much  for  either,  could  any  longer  be  binding. 
Then  do  the  defendants  shew  this  ?  I  think  not ;  for 
on  the  evidence  it  appears  that,  subsequently  to  the 
disabling  statutes,  the  glebe  was  in  the  hands  of  the 
incumbent  and  the  metes  and  bounds  perfiectly  well 
known.  I  therefore  think  this  payment  b  not  a  valid 
discharge,  of  any  kind,  whether  called  modus  or  compo- 
sition  or  by  any  other  name. 

Patteson  J.  It  is  first  to  be  observed  that  this 
payment  is  set  up  as  a  modus  in  discharge  of  tithes; 
and  I  apprehend  therefore  that  the  defendant  is  bound 
to  shew  what  might  be  a  modus  at  common  law ;  for  I 
think  that  stat  2  &  S  fV.  4.  c.  100.  only  alters  the 
period  and  makes  it  no  longer  necessary  to  prove  the 
payment  of  the  modus  firom  time  immemorial.  This  is 
not  an  attempt  to  set  up  a  composition  by  agreement, 
confirmed  by  decree  in  equity,  as  in  Thorpe  v.  Flowden{a)j 

(a)  14  M,  ^  W.  620. 
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bot  a  modus  or  composition  real  such  as  I  never  heard  Queen**  BemA. 
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o^  in  effect  a  modus  in  lieu  of  rent  of  land.     It  is  sup- 


posed that,  long  ago,  it  was  agreed  that  20/.  annually  ^ovsq 
should  be  given  in  lieu  of  the  rent  of  the  glebe,  and  for  ^^"  ^^^^• 
the  tithes;  and  that  this  rent  should  be  charged  on  all 
the  lands  in  the  hamlet.  It  seems  to  me  impossible  to 
suppose  that  an  agreement  was  made  by  which  the  rent 
for  the  glebe  was  to  be  charged  on  other  land,  not  neces- 
sarily in  the  same  occupation.  Thorpe  v.  Flawden  (a)  was 
quite  different  There  lands  of  greater  value  than  the 
glebe  (&),  and  an  annuity,  had  been  given  in  exchange 
for  the  glebe  and  the  tithes ;  and  that  was  confirmed  by 
a  decree.  This  arrangement,  then,  was  held  valid,  not 
as  a  composition  real,  or  a  modus,  but  as  a  composition 
rendered  valid  by  stat.  2  &  S  fV.  4.  c.  100.  s.  2.  That 
is  quite  intelligible ;  the  Court  of  Exchequer  say  it  is  no 
matter  whether  the  exchange  of  the  lands  was  valid  or 
not;  it  is  a  composition  for  tithes  and  is  made  valid. 
But  that  decision  docs  not  touch  the  case  of  a  modus : 
and,  as  I  have  already  said,  it  is  to  mc  quite  unintelligible 
how  there  can  be  a  modus  in  lieu  of  rent ;  for  that  is 
what  the  defendants'  case  comes  to. 

CoLERiDGR  J.  I  also  think  that  the  verdict  should 
be  entered  for  the  plaintiff  on  both  grounds.  The  de- 
fendants rely  on  a  modus ;  and  unless  they  have  proved 
a  discharge  in  the  nature  of  a  modus  they  have  no  case. 
And  in  fact  they  prove  no  discharge  at  all.  The  legal 
estate  in  the  glebe  is,  as  far  as  I  can  see,  still  in  the 
incumbent :  it  does  not  appear  that  there  ever  was,  at 
any  time,  an  intention  to  alienate  it ;  but  for  a  long  time 
it  has  been  in  the  occupation  of  parties  who  have  paid 
(a)  \A  M.^W.  620.  (6)  Sec  14  Af.  ^  IF,  637. 
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Fohtmt  XFIL   one  suin  for  the  tithes,  and  the  use  of  the  glebe,  that  is 

'        rent :  so  that  the  question  comes  to  be,  as  my  brother 

Young       Patteson  says,  Can  there  be  a  modus  for  the  rent  of 

Clark  Hall,  i^ij  p     j^^  y^jy  statement  of  the  question  answers  it  (a). 

Rule  absolute  to  enter  a  verdict  for  plaintiff  (b). 

(a)  No  fourth  Judge  was  present. 
(6)  Reported  by  C.  jBfacAfrKTN,  Esq. 


A^^^^iitb.  CossAR  and  others  against  Reed. 

(In  Error.) 


Error  from  an    T7RR0R  from  the  Boroucrh   Court  of  Kinaston  upon 

inferior  court      X-J  .         .  ^  i- 

of  record.  Hulh     The   action  in   the  court  below  was  debt 

stated  that  the  for  goods  sold  and  delivered  within  the  jurisdiction  of 
odMto'hew^  the  Court,  and  on  accounts  there  stated.  Plea:  Never 
Smrii;^!^       indebted.     Issue   thereon.    The  record  set  forth   the 

came  not, 

Td^'^ent'of      venire,  the  coming  of  the  jury  and  their  being  sworn, 

nonsuit  was       and  that  the  jury,  "  after  evidence  being  given  to  them. 

Tacked  to  the  thereupon  withdrew  from  the  box  here  to  consider  of 
record  was  a  i       ,         i  .  /.         i  i 

biliofexoep.    the    verdict    to  be  by  them  given  of  and    upon    the 

set  out  the  evi.  premises;  and,  after  they  had  considered  thereof,  and 

iSeTrSHihe     agreed  amongst  themselves,  they  returned  to  the  box  to 

Sbeplaint?^^     P^®   ^^^^^  verdict  in   that    behalf.      Whereupon   the 

Sere  wM*cvi.    pl^J^tifis,  being  solemnly  called,  came  not ;  nor  do  they 

dencetogoto  further  prosecute    their  writ    against    the   defendant. 

the  jury,  and  *^  ^^ 

the  ruling  of     Therefore  it  is  considered"  &c.     Judgment  of  nonsuit. 

the  Judge  that  ° 

there  was 

none ;  and  that 

the  Judge  then  nonsuited  the  plaintifi,  whereupon  the  plaintifl^*  counsel  excepted. 

Held  that  the  plaintiflb  could  not  maintain  error  on  the  bill  of  exceptions,  after  having 
submitted  to  be  nonsuited.  Seeus  if  the  record  had  shewn  that  they  appeared  when 
called,  and  the  Judge  without  their  consent  nonsuited  them,  though  appearing. 
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Tacked  to  the  record  was  a  bill  of  exceptions,  which  QuenCs  Bench. 

.                        1851 
set  forth  at  length  the  evidence  given  on  the  trial  before  1_ 

the  Recorder,  as  judge  of  the  Borough  Court;  objection      Co»*^» 

by  the  defendant  that  the  evidence  was  of  a  cause  of       ^^^o, 

action  not  accruing  within  the  jurisdiction ;  contention 

by  the  plaintiffs  counsel,  that  there  was  evidence  on 

each  count;  and  ruling  of  the  judge  that  there  was  no 

evidence  in   support  of  either  count.      "  And  the  said 

Judge  of  the  Court  aforesaid,  having  so  declared  his 

opinion  and  decision  in  &vour  of  the  said  defendant  on 

the  issue  aforesaid  with   respect  to  both   the   counts, 

nonsuited  the  plaintiffs.      Whereupon  the   counsel   for 

the    plaintiffs,   conceiving    that     such    opinions    and 

decisions  of  the  said  Judge  were  erroneous  and  bad  in 

law,  made  his  exceptions  to  the  said  opinions,  decisions 

and  judgments  of  the  said  Judge."     It  then  stated  the 

tendering  and  scaling  of  the  bill  of  exceptions. 

The  case  was  now  argued  (a). 

Crampton,  for  the  plaintiffs.  The  ruling  of  the  judge 
was  erroneous.  [Lord  Campbell  C.  J.  First  satisfy  us 
that  error  lies  on  a  bill  of  exceptions,  at  the  suit  of  a 
plaintiff,  after  he  Las  been  nonsuited.]  In  Strother  v. 
Hutchinson  {h)  the  precedents  were  examined,  and 
shewed  that  error  lay  after  a  nonsuit;  and,  if  error  will 
lie  at  all,  it  may  as  well  lie  on  a  bad  ruling  appearing  on 
a  bill  of  exceptions  as  on  any  other  error.  Accordingly, 
the  Court  of  Conunon  Pleas  hold  that  it  did  lie  on 
a  bill  of  exceptions  shewing  an  improper  nonsuit.  (He 
then  proceeded  to  argue  on  the  merits:  but,  as  the(^ourt 
pronounced  no  opinion  on  these,  the  argument  on  iliis 
IK)int  is  omitted.) 

(a)  Kefore  Lord  CamjibeU  C.  J.,  Pntteson  and  CoterKhje^  Js. 
(6)  4  Neio  Ca,  »3. 
VOL.  XVII.  N.  S.  2    N 
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MelUsky  contra.  Error  does  not  lie  after  a  nonsuit, 
because  the  plaintiflFs  did  not  appear.  When  a  Judge 
declares  his  opinion  to  be  that  there  is  no  evidence,  and 
directs  that  the  plaintiff  be  called,  the  plaintiff  may,  if  he 
pleases,  appear  and  insist  on  the  case  going  to  the  jury. 
Then  the  Judge  has  no  power  to  enter  a  nonsuit ;  he 
may  direct  the  jury  that  there  is  no  evidence ;  and  on 
that  direction  a  bill  of  exceptions  may  be  tendered  and 
a  writ  of  error  will  lie.  [Lord  Campbell  C.  J.  I  re- 
member on  one  occasion  appearing  when  the  plaintiff 
was  called,  and  getting  the  verdict]  There  is  a  possible 
case,  in  which  the  Judge,  instead  of  suffermg  the  plaintiff 
to  appear  and  directing  a  verdict  for  the  defendant, 
refuses  to  allow  the  plaintiff  to  appear  and  insists  on  a 
nonsuit  Such  was  the  case  in  Strother  v.  Hutchinr 
son  (a).  There,  the  ruling,  that  there  was  no  evidence 
for  the  plaintiff,  was  manifestly  right;  but  the  bill  of 
exceptions  shewed  that  the  Judge  directed  a  nonsuit 
though  the  plaintiff  by  his  attorney  appeared  and  insisted 
^^on  the  illegality  of  nonsuiting  him,  the  said  WUUam 
John  Strother,  without  his  consent,  and  contrary  to  his 
wish."  That  was  clearly  an  illegal  proceeding ;  and, 
when  the  objection  was  taken  that  the  plaintiff  appeared 
by  the  record  to  be  absent,  and  therefore  could  not  be 
heard,  Tindal  C.  J.  answered :  ^^  But  that  is  setting  up  as 
a  defence,  the  thing  itself  which  is  the  subject  of 
complaint ;  a  course  which  is  prohibited  by  the  maxim, 
Non  potest  adduci  exceptio  ejusdem  rci  cujus  petitur 
dissolutio."  That  judgment  was,  in  effect,  that  according 
to  the  bill  of  exceptions  there  was  no  nonsuit ;  for  the  es- 
sence of  a  nonsuit  is  that  the  party  does  not  appear  when 


(a)  4  iVeio  Ca.  83. 
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called  on.     If,  in  deference  to  the  opinion  of  the  Judge,   Qtie^n'*  Bench, 

1851 
the  plaintiff  does  not  appear,  the  nonsuit  is  right.     In 


the  present  case  there  is  nothing  to  shew  that  the  Cobsab 
plaintifi^  did  appear;  and  there  is  no  exception  that  the  Reed. 
Judge  refused  to  let  them  appear.  The  writ  of  error 
therefore  cannot  be  supported.  The  cases  shew  that  a 
writ  of  error  after  nonsuit  is  considered  as  necessarily 
frivolous  ;  Kempland  v.  Macaulay  (a),  Evans  v. 
Swete  (J).  The  course  which  the  plaintiffs  ought  to 
have  pursued  is  indicated  in  Minchin  v.  Clement  (c). 
Lord  EUenborough  there  says :  "  It  is  in  the  plaintiffs 
option  to  be  nonsuited  or  not ;  and  if  at  the  trial  he  had 
refused  to  be  nonsuited,  and  the  Judge  had  then  directed 
the  jury  to  find  a  verdict  against  him,  it  was  competent 
to  the  plaintiff  to  have  tendered  a  bill  of  exceptions." 
But  then  the  verdict  must  have  been  for  the  defendant, 
and  the  judgment  final.  Whereas,  if  the  present  fonn 
of  proceeding  were  allowed,  a  plaintiff  might  go  up  to 
the  House  of  Lords,  and,  when  the  judgment  was  there 
affirmed,  commence  a  new  action.  This  is  a  privilege  to 
which  he  is  not  entitled.  Interest  reipublicoe  ut  sit  finis 
litium.  The  plaintiffs  were  to  elect  whether  they  would 
come  again,  or  rely  on  their  case  as  it  stood.  (The 
argument  on  the  merits  is  omitted.) 

Cromptony  in  reply.  In  Strother  v.  Hutchinson  (d) 
the  entry  on  the  record  was  the  same  as  here.  [Lord 
Campbell  C.  J.  But  the  bill  of  exceptions  shewed  that  it 
was  not  a  nonsuit  on  the  party  not  appearing.]  The  bill 
of  exceptions  here  shews  it  was  not  voluntary.  If  a  party 
may  contradict  the  record  at  all  by  a  bill  of  exceptions, 

(a)  4  T.  It.  436.  (6)  2  Binff.326. 

(c)  1  B.  §•  Aid,  252.  (d)  4  New  Ca.  83. 

2  N  2 


544 


Q.   B.   MICHAELMAS  TERM. 


Voiumuxvii,    and  Strother  v.  Hutchinson  (a)  shews  that  he  may,  it 

I  Of  1 

*        becomes  merely  a  question  of  degree.     The  present  bill 

of  exceptions  does  not  contradict  it  quite  so  much. 

Cur.  adv.  vuk. 


C0B8AR 

V. 

Reed. 


Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
term  {November  2l8t),  delivered  judgment. 

We  are  of  opinion  that,  if  upon  the  trial  of  a  cause 
the  Judge  directs  a  nonsuit,  and  the  plaintiff  does  not 
appear  when  called,  he  cannot  tender  a  bill  of  excep- 
tions and  bring  a  writ  of  error,  assigning  for  error  that 
the  Judge  improperly  directed  the  nonsuit.  The  proper 
course  would  have  been  for  the  plaintiff,  when  called^  to 
have  appeared  and  required  the  Judge  to  direct  the 
jury  in  point  of  law  in  his  favour.  Upon  the  Judge 
refusing  to  do  so,  or  refusing  to  permit  him  to  appear, 
he  might  have  tendered  a  bill  of  exceptions  and  brought 
a  writ  of  error.  He  had  a  clear  right,  if  he  so  thought 
fit,  to  have  the  issues  joined  submitted  to  the  jury,  and 
to  tender  a  bill  of  exceptions  upon  the  Judge's  direction 
in  point  of  law ;  and,  if  the  Judge  refused  to  permit  him 
to  appear,  and  insisted  on  nonsuiting  him  against  his 
will,  this  would  be  a  miscarriage  for  which  a  bill  of 
exceptions  would  lie.  But,  if,  acquiescing  in  the  non- 
suit, he  docs  not  appear,  and  no  direction  in  point  of 
law  is  given  to  the  jury,  and  no  verdict  is  found,  we 
conceive  that  the  supposition  of  a  bill  of  exceptions  is 
an  absurdity.  When  the  plaintiff  has  made  default  and 
abandoned  his  suit,  he  is  not  in  court,  and  it  is  impos- 
sible that  he  should  tender  a  bill  of  exceptions.  His 
only  remedy  is  an  application,  to  the  Court  from  which 


(a)  4  New  Ca,  83. 
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the  record  comes,  to  set  aside  the  nonsuit  and  grant  Queen*t  Bench, 

1851 
a  new  trial.     In  the  vast  majority  of  cases  ample  justice  1_ 

is  thus  done  to  the  plaintiff:  but,  if  he  distrusts  the  <^or8ar 
court  from  which  the  record  comes,  and  wishes  to  put  Rekd. 
the  question  of  law  upon  the  record,  his  course  is  to 
appear  and  to  insist  on  the  Judge  directing  the  jury, 
and  on  the  jury  finding  a  verdict.  That  he  is  entitled 
to  do  so  is  clearly  established  by  Minchin  v.  Clement  (a) 
and  various  other  authorities  collected  in  note  (i)  to 
Mounson  v.  Redshaw  (b),  A  writ  of  error  may  be  brought 
where  there  has  been  judgment  upon  a  nonsuit;  but 
this  is  for  some  error  subsequent  to  the  nonsuit,  which 
can  so  rarely  occur  that  such  a  writ  of  error  is  consi- 
dered as  almost  necessarily  brought  for  delay.  In  Evans 
V.  Swete  (c)  Best  C.  J.  says :  "  It  is  difficult,  indeed,  to 
conceive  how  error  can  lie  after  a  nonsuit,  except  for 
some  mistake  in  entering  up  the  judgment;  error  on 
the  original  record  cannot  be  complained  of  when  the 
plaintiff  has  abandoned  all  his  proceedings." 

Mr.  Crompion  placed  all  his  reliance  on  Strother  v. 
Hutchinson  {d)y  an  instance  (and  the  only  one  to  be 
found  in  the  books)  of  a  bill  of  cxcej)tions  on  a  nonsuit. 
But,  when  examined,  it  will  be  found  to  be  no  authority 
for  him,  as  the  language  of  the  Judges  must  be  construed 
with  reference  to  the  proceedings  before  them.  There 
the  plaintiff,  instead  of  acquiescing  in  the  nonsuit, 
appeared  when  called ;  and  the  very  exception  taken  was 
that  the  Judge  still  insisted  on  nonsuiting  him,  instead 
of  leaving  the  issue  to  the  jury  with  a  direction  in  point 
of  law  how  it  was  to  be  found.     The  bill  of  exceptions 

(fl)   1  B.^  Aid.  Vol.  (6)    1  Wms.  Saund.  190(/,  f.  Gth  cd. 

(r)  2  Bing.  326.  328.  {d)   2  Nuw  Cn.  83. 
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Volume xviL  alleged  (a)  that,  though  the  said  plaintiff,  "the  said 
^  •  William  John  Strother,  did  then  and  there  by  his  said 
attorney  insist  upon  the  cause  being  left  to  the  jury, 
and  did  offer  to  abide  their  determination,  and  did 
appear  on  his  being  called,  and  did  refuse  to  consent  to 
a  nonsuit;  yet  the  said  sheriff"  "did  then  and  there" 
"  order  the  said  William  John  Strother  to  be  called ;  and 
did  then  and  there  declare  that  the  said  William  John 
Strother  was  nonsuited;  and  the  jury  thereupon  did 
not  give  a  verdict;  whereupon  the  said  William  John 
Strother,  by  his  said  attorney,  did  then  and  there  except 
to  the  opinion  of  the  said  sheriff,  and  did  insist  on" 
*'  the  illegality  of  nonsuiting  him,  the  said  William  John 
Strother,  without  his  consent,  and  contrary  to  his  wish." 
Tindal  C.  J.  says :  "  It  is  then  objected  that  the  Judge's 
directing  a  nonsuit  cannot  be  the  subject  of  a  bill  of 
exceptions.  I  think,  however,  that  such  a  direction 
falls  within  the  principle  on  which  that  remedy  has 
been  provided  for  errors  in  judgment  at  the  trial."  But 
this  must  be  understood  of  directing  a  nonsuit  when 
the  plaintiff  has  appeared,  and  refused  to  be  nonsuited. 
Being  still  in  court  and  desirous  to  prosecute  his  suit, 
there  is  no  difficulty  in  supposing  that  he  tenders  a  bill 
of  exceptions.  In  the  present  case  there  is  the  following 
statement  in  the  record  of  the  judgment :  "  Whereupon 
the  plaintiffs,  being  solemnly  called,  came  not;  nor  do 
they  further  prosecute  their  suit  against  the  defendant : 
Therefore  it  is  considered  that  the  plaintiff  ^ke  nothing 
by  his  writ:"  and  the  bill  of  exceptions  appended  to 
the  judgment  well  shews  that  the  plaintiff  acquiesced 
in  the  nonsuit,  and  never  offered  to  appear.     The  said 


(a)  2  New  Ca.  85. 
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within  the  said  jurisdiction ;  and  the  said  Judge,  "  having  y. 

so  declared  his  opinion  and  decision  in  favour  of  the 
said  defendant,"  "  nonsuited  the  plaintiffs.  Whereupon 
the  counsel  for  the  plaintiffs "  made  his  exceptions  &c. 
No  opposition  is  offered  to  the  nonsuit ;  and  no  bill  of 
exceptions  is  alleged  to  have  been  tendered  till  the 
plaintiffs,  when  called,  had  declined  to  come  forth,  and 
were  in  court  no  longer.  Strother  v.  Hutclanson  (a), 
therefore,  is  not  an  authority  in  point. 

We  have  only  further  to  observe  that  extreme  incon- 
venience would  follow  if  a  practice  were  introduced  of 
tendering  a  bill  of  exceptions  upon  the  Judge's  direction 
in  point  of  law  without  a  finding  of  the  issue  by  the 
jury;  for  the  record  might  thus  be  carried  into  the 
House  of  Lords,  and,  afler  a  decision  against  the  plaintiff 
by  the  court  of  last  resort,  a  nonsuit  merely  would  be 
confirmed,  and  he  would  be  at  liberty  to  commence 
a  fresh  action  for  the  same  cause. 

Upon  the  whole,  we  are  of  opinion  that  no  error  is 
assigned  in  the  present  case  of  which  we  can  take 
notice;  and  that  the  defendant  in  error  is  entitled  to 
our  judgment. 

Judgment  affirmed  (b). 

(u)  4  New  Ca.  83.  (6)  Reported  by  C.  Blackburn^  Esq. 
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wedneiday.  The  OveFsecrs  of  the  Poor  of  the  Township  of 
Much  Hoole,  Appellants,  against  The  Over- 
seers of  the  Poor  of  the  Township  of  Preston, 
Respondents. 

An  iHihman,     C^^  notice  of  appeal  against  an  order  of  two  justices 
haying  no  fo^  ^^^  removal  of  Ann   Wardy  wife  of  Michael 

Engltsh  settle-  ' 

ment,  married     JVardy   and   her  six   children,   from   the   township   of 

a  woman  set* 

tied  in  A.,  and   Prcston  to  that  of  Much  Hooky  both  in  the  county  of 

lived  with  her  .         /«  r  n  i     i 

in  B,  for  more  Lancaster y  a  case,  in  effect  as  follows,  was  stated,  by 

Ho  then  de.  consent  and  by  order  of  a  Judge  under  stat.  12  &  13 

lefttho**^*^  ^«c^.  c.  45.  *.  11.,  for  the  opinion  of  this  Court 

*"5elTthnt  Michael  Wardy  the  husband  of  the  pauper  Ann  Ward, 

mov^  bi  '^  f  ^  ^^  Irishmany  and  has  not  acquired  any  settlement  in 

B,  to  A.,  not  England,    In  the  month  of  Mavy  1836,  the  said  Michael 

to  Ireland.  ^  "^ 

Ward  married  the  said  Ann  Wardy  who  then  had,  and 
still  has,  a  maiden  settlement  in  the  township  of  Mtich 
Hook.  The  several  children  mentioned  in  the  said 
order  are  the  lawful  issue  of  the  said  Micliael  Ward  and 
Ann  his  wife.  The  said  Michael  Wardy  and  Ann  his 
wife,  have  respectively  resided  more  than  five  years, 
next  before  the  1 6th  of  November  1849,  in  the  said 
township  of  Preston;  and  they,  and  their  said  family, 
were  then  irremoveable  therefrom.  On  the  said  16th 
of  November y  1849,  Michael  Ward  deserted  his  said 
wife  and  family,  and  went  to  America,  and  has  not 
since  returned  to  them:  and  they  continued  to  reside 
in  the  said  [)arish  of  Prcston  up  to  the  time  of  the 
application    for   the    warrant    for    their    removal,    and 
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still  continue  to  reside  therein.     Such  warrant  or  order  Queen^g  Bench, 
was  obtained  in  consequence  of  the   said  Ann  Ward        ^^^^' 
and  her  children  having  become  chargeable  to  the  said  Moch  Hoole 
township  of  Preston   through   poverty,   and   not   from      PftBaroK. 
sickness  or  accident 

The  question  for  the  opinion  of  the  Court  is,  Whether 
the  said  Ann  Ward  and  her  said  children  were  irre- 
moveable  from  the  said  township  of  Preston ;  and,  if  not. 
Whether  the  said  Ann  Ward  and  her  said  children,  or 
any  of  them,  and  which,  were  removeable  to  the  maiden 
settlement  of  the  said  Ann  Ward.  If  the  Court  should 
be  of  opinion  that  the  said  paupers  were  irrcmovcable, 
or  that  they  are  not  removeable  to  the  maiden  settle- 
ment of  ^nn  Wardy  then  judgment  quashing  the  said 
order  was  to  be  entered  at  the  sessions.  If  the  Court 
should  be  of  opinion  that  the  said  paupers  or  any 
of  them  were  removeable  to  the  maiden  settlement  of 
the  said  Ann  Ward,  then  judgment  confirming  the  said 
order  as  to  such  of  them  as  were  so  removeable  was  to 
be  entered  at  the  sessions  accordingly, 

Pashlet/y  in  support  of  the  order  of  removal  The 
first  question  is,  Whether  there  was  such  a  disruption 
of  Michael  Ward^s  residence  as  to  deprive  him  of 
his  status  of  irrcmoveability.  The  absence  is  a  dis- 
ruption, unless  there  is  something  to  shew  an  animus 
revertendi ;  Regina  v.  Llanelly  (a).  In  that  case  the 
Sessions  had  negatived  the  disruption  and  quashed  the 
order,  so  that  it  lay  on  the  respondents  to  satisfy  this 
(!ourt  that  there  was  no  evidence  of  an  animus  rever- 
lendi ;    yet  the  Co!ut  held    the    removeability   proved. 

{n)    Ante,  p.   10. 
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Fobtme  XV ih    Thcii^  the  husband  is  an  Irishman^  having  no  EnaUsh 

'        settlement ;  but  as  he  has  deserted  his  wife  and  family 

MccH^HooLB  ^ijgy  are  to  be  removed  to  her  settlement;  Bex  v. 
Prkbton  Catiinffham  (a).  Stat.  8  &  9  Fict  c.  117.  makes  no  dif- 
ference ;  Reffina  v.  All  Saints,  Derby  {b).  Stat  9  &  10 
Vtct.  c.  66.  s.  1.  concludes  with  a  proviso,  for  which 
another  proviso  is  substituted  bj  stat.  11  &  12  FicL 
c.  1 1 1.  s.  1. ;  but  that  does  not  a£Pect  the  place  to  which  the 
wife  and  children  are  removeable  if  they  have  a  settlement. 


Overendy  contra.  The  husband,  if  he  came  back, 
would  be  removeable,  as  there  has  been  a  disruption  in 
hb  residence.  But  there  has  been  none  in  the  wife's. 
K  she  had  no  settlement  of  her  own,  she  would  be 
within  the  proviso ;  but,  as  it  is,  she  is  within  the  enacting 
part,  but  not  within  the  proviso.  [Lord  Campbell  C.  J. 
It  seems  a  strange  enactment  that  a  woman  should  not 
be  removeable  because  she  has  a  settlement.  Has  that 
construction  ever  been  put  upon  the  Act?]  At  all 
events,  if  she  is  removeable,  it  is  to  Ireland. 

Pashley  was  heard  in  reply. 

Lord  Campbell  C.  J.  The  proviso  is  not  artificially 
expressed :  but,  reading  it  with  the  other  provisions  of 
the  statute,  I  think  the  meaning  appears  to  be,  that  a  wife, 
left  in  such  circumstances  as  the  present,  is  not  irre- 
moveable.  Then,  if  she  be  removeable  at  all,  it  must 
be  to  her  maiden  settlement ;  it  can  be  to  no  place  else. 

Patteson  J.     Rex  v.  Cottingliam  (a)  leaves  no  doubt 

(a)  7  H.  4-  C.615.  (6)   14  Q.  5.207. 
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that,  before  stat  9  &  10  VicL  c.  66.,  this  woman  would   Queen**  Bmeh, 

1861 
have  been  removeable  to  her  maiden  settlement     And '__ 

I  think  she  must  be  so  still ;  but  I  own  I  cannot  construe   ^"^"  Hoole 

the  Act  Preston. 


WiGHTMAN  J.  If  the  husband  came  back  he  would 
be  removeable,  and  his  wife  and  children  with  him. 
Then  his  desertion  does  not  render  them  irremoveable. 
She  may  be  removed  somewhere;  and  the  authorities 
shew  that  it  is  to  her  maiden  settlement 

Erle  J.  I  did  not  hear  the  whole  argument ;  but 
I  concur  in  the  judgment 

Judgment  for  the  respondents  (a). 

(a)  Reported  by  C.  Blaekbwm,  Esq. 


The  Queen  against  The  Inhabitants  of         Thursday, 
Kentmere. 


Nocemher  13th, 


ON  appeal,   by   the    Commissioners   of  the   Kendal  By  a  local  act, 
,  ,  ,  reciting  that  it 

Reservoirs,  against  a  rate  for  the  relief  of  the  poor  was  expedient 

to  form  re- 
servoirs  on  the 
river  K.  for  the  purpose  of  affordiD|[  a  more  regular  supply  of  water  to  the  mills  on  its 
banks,  and  by  means  thereof  cleansmg  the  stream  and  improving  the  health  of  those 
resident  on  its  banks,  the  occupants  of  mills  on  the  river  K,  were  made  Commissioners  for 
making  reservoirs;  and  the  said  Commissioners  were  authorized  to  make  and  maintain 
reservoirs,  and  to  levy  a  water  rate  on  all  mills  using  the  water,  for  the  purposes  of  defraying 
the  expences  of  the  Act,  and  maintaining  the  reservoirs. 

The  Commissioners  made  a  reservoir  occupying  forty  eight  acres,  entirely  situate  in  the 
township  of  K.  The  mills  benefited  were  situate  in  eight  other  townships.  The  overseers 
of  K.  rated  the  Commissioners  as  occupants  of  land.  On  appeal,  the  Sessions  stated  the  above 
facts  in  a  case,  in  which  they  found,  as  a  fact,  that,  if  the  works  occupied  by  the  Commis- 
sioners had  been  a  private  undertaking,  belonging  to  persons  who  had  increased  the  available 
supply  of  water  b};  means  of  the  reservoir  as  the  Commissioners  had  done,  and  who  could 
allow  or  refuse  the  millowners  the  benefit  of  such  increased  supply,  and  charge  them  for  it, 
the  assessed  value  would  be  a  fair  one. 

Held :  That  the  Commissioners  had  a  beneficial  occupation,  and  were  rateable  :  and  That, 
on  the  above  finding,  the  quantum  of  the  assessment  was  right. 
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VchmeXVlL    of  the  township  o(  Kentmere  in  the  county  of  Westmore- 
'  landy   the    Sessions   quashed   the   rate,  subject   to   the 

The  Qdeen  opinion  of  this  Court  on  the  following  case. 
Kentmere.  T{jg  appellants  are  constituted  the  Commissioners  of 
the  Kendal  Reservoirs,  by  stat  8  &  9  Vict  c.  cxl.  {a) : 
and,  under  the  provisions  of  that  statute,  they  have 
constructed  a  reservoir  at  the  head  of  the  vale  of 
Kentmere,  on  the  stream  called  the  Kenty  in  the  res- 
pondent township,  by  placing  an  embankment  across  the 


(a)  (Local  and  personal,  public),  **  For  making  and  maintaining 
reservoirs  in  tbe  parish  of  Kendal  in  the  county  of  Wettmoreland.** 

Sect.  1  recites  that  it  is  expedient  that  reservoirs  should  be  con- 
structed at  tbe  sources  of  certain  streams,  amongst  others,  tbe  Keni,  "  for 
the  purpose  of  affording  a  better  and  more  regular  supply  of  water  to  the 
mills  and  manufactories  upon  the  said  streams  respectively,  and  by  means 
thereof  of  cleansing  the  said  streams,  and  thereby  promoting  the  health  of 
the  persons  residing  upon  the  banks  of  such  streams." 

Sect.  3,  that  certain  persons  named,  **  and  all  other  persons  who  now  are 
or  hereafter  shall  be  owners  or  occupiers  of  any  fall  of  water,  mill,  or  works 
upon  the  said  streams  or  any  of  them  of  the  annual  value  of  SOL,  and  every 
person  who  is  now  or  hereafter  shall  be  a  joint  owner  or  occupier  of  any 
fall  of  water,  mill,  or  works  upon  the  said  streams  or  any  of  them  of  the 
annual  value  of  80/.  or  upwards,  liable  to  be  rated  by  virtue  of  this  Act, 
shall  be  and  they  are  hereby  declared  to  be  '  The  Commissioners  of  the 
KendcU  Reservoirs.'  " 

Sect.  89  authorizes  the  Commissioners  to  levy  rates  **  upon  all  occupiers 
of  mills,  factories  or  other  premises  now  erected  or  hereafter  to  be  erected 
upon  or  across  the  line  or  course  of  the  said  streams  or  any  of  them,  who 
shall  occupy  or  employ  any  fall  of  water  now  taken  up  or  hereafter  to  be 
taken  up,  giving  motion  to  any  wheel,  engine  or  other  machinery,  or 
affording  any  benefit  or  advantage  to  such  mills,  factories,  or  other  premises 
situate  between  the  site  of  the  several  reservoirs  hereby  authorised  to  be 
made  respectively,  and  the  junction  of  the  waters  therefrom  with  the  sea** 
in  proportion  to  the  depth  of  fall  occupied  by  them.  Sect.  102  exempts 
from  the  rate  corn  mills  not  employing  more  than  six  pair  of  stones. 
Sect.  108  appropriates  the  moneys  to  be  received  by  the  Commissioners  to 
maintaining  the  reservoirs,  forming  a  reserve  fund  for  extraordinary  con- 
tingencies, and  paying  principal  and  interest  on  the  money  borrowed  for 
the  purposes  of  the  Act. 
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course  of  the  stream,  and  so   impounding   the  water  Queen*i  Bench. 

above  the  embankment,  the  flow  from  the  stream  passing  !_ 

through  a  pipe  in  the  embankment ;  and,  in  so  carrying  ®  vi^^sN 
out  the  statute,  they  have  expended  upwards  of  12,000i  K^ntmbre. 
The  land  on  which  the  reservoir  is  constructed  is  in 
quantity  upwards  of  forty  eight  acres,  is  wholly  situate 
in  the  respondent  township  of  Kentmere^  and  was 
purchased  by  the  Commissioners  for  the  sum  of  1,040/., 
and  was,  previous  to  such  purchase,  of  the  net  annual 
rateable  value  of  12Z.  In  this  reservoir  is  collected  a 
portion  of  the  surplus  water  of  the  river  Kent^  which 
would  otherwise  flow  down  it,  and  cause  floods  over  the 
adjoining  lands  in  certain  seasons:  and  this  collected 
water  is  allowed  again  to  flow  into  and  down  the  river 
as  required  for  the  purposes  of  the  mills  and  manu- 
factories on  the  said  river.  The  result  obtained  is  a 
more  regular  and  convenient  supply  of  water  to  such 
mills  and  manufactories,  and  thereby  an  increased 
regularity  in  the  motive  power,  whereby  the  said  mills 
and  manufactories  are  enabled  to  continue  working  at 
times  when,  without  the  reservoir,  they  would  be 
compelled  partially  to  cease  working.  The  Kent  runs, 
fora  distance  of  upwards  of  one  mile  from  the  reservoir, 
in  the  respondent  township,  and  afterwards  runs  through 
several  other  townships,  each  maintaining  its  own  poor. 
The  only  mill  situated  in  the  respondent  township  is  a 
very  small  mill,  used  solely  for  grinding  corn,  and 
exempt  (by  sect  102  of  stat.  8  &  9  Vict  c.  cxl.)  from 
the  payment  of  the  rates  made  under  the  above  men- 
tioned statute.  There  are  ten  mills,  lower  down  on  the 
Kenty  below  the  respondent  township,  benefited  by  the 
said  reservoir,  and  rateable  to  the  rates  made  under  the 
said  statute :  the  most  distant  of  which  mills  from  the 
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township  of  Kentmere  is  situate  about  sixteen  miles  from 
the  said  reservoir  down  the  Kent;  and  the  said  ten  mills 
are  situate  in  eight  of  the  townships  through  which  the 
river  passes.  The  Commissioners  have,  under  the 
powers  contained  in  the  statute,  levied  rates  in  order  to 
pay  the  interest  on  the  money  borrowed  for  the  purpose 
of  constructing  the  reservoir,  and  the  necessary  charges 
and  expences  connected  with  its  maintenance  and 
carrying  out  the  objects  to  which  the  rate  is  by  the  Act 
made  applicable.  For  the  year  ending  1849,  they  so 
raised  the  sum  of  69721  \\s.  \Od.y  and,  for  the  year 
ending  June  1850,  the  sum  of  825/.  3^.;  which  sums 
have  been  expended  in  making  the  said  payments. 
The  whole  of  the  works  of  the  Commissioners,  and 
which  consist  of  the  said  reservoir,  are  situate  in  the 
respondent  township;  and  the  water  from  the  reservoir 
flows  along  the  ancient  bed  of  the  river.  The  respond- 
ents have  assessed  the  said  Commissioners  in  the  said 
rate  or  assessment,  made  on  the  29th  of  May  1850,  as 
above  mentioned,  as  occupiers  of  the  said  land  and 
reservoir  in  the  said  township  of  Kentmercy  at  the  sum 
of  9/.  8^.  6<Ly  being  on  a  net  rateable  value  of  377/.  and 
a  gross  estimated  rental  of  444/. ;  and,  on  the  hearing 
of  the  said  appeal,  it  is  admitted  that  the  said  rate  or 
assessment  is  duly  made,  and  valid  in  all  respects,  except 
only  as  to  the  rateability  of  the  said  Commissioners,  and 
as  to  the  amount  at  which  they  are  rateable,  if  at  all,  in 
respect  of  the  said  land  and  reservoir.  And  it  is  also 
admitted  that  the  appellants  have  duly  appealed  against 
the  said  rate  or  assessment,  and  raised  the  said  two 
questions.  It  is  admitted,  for  the  purposes  of  this 
appeal  and  case,  that,  if  the  works  constructed  and 
carried  on  by  the  Commissioners  had  been  a  private 
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undertaking  of  any  person  or  persons  who  had  increased  Queen*$  Bencit. 
the  available  supply  of  water  to  the  different  mill  owners 


as  is  done  by  the  reservoir,  and  who,  at  pleasure,  could    "^^^  Qitken 

allow  or  refuse   the  mill   owners   the  benefit  of  such    Kentmere. 

increased  supply  of  water,  and  could  charge  them  for 

such  supply,  the  assessment  would    then   be  a  fair  and 

proper  assessment  on  the  occupiers  of  such  reservoir. 

It  is,  however,  contended  by  the  appellants :  First,  that 

they  are  not  rateable  at  all,  inasmuch  as  the  construction 

and  maintenance  of  the  reservoir  under  the  said  statute 

is  a  public  undertaking,  and  their  actual  occupation  of 

the  said  reservoir  under  the  said  statute  is,  necessarily, 

not  such  a  beneficial    occupation   as   to  make   them 

rateable  to  the  poor  in  respect  thereof;  Secondly,  that, 

if  they  are  rateable,  they  are  not  to  be  rated  as  occupiers 

who  are  entitled  to  allow  or  refuse  the  benefit  of  the 

increased  supply  of  water  to  the  occupiers  of  mills,  and 

to  charge  them  for  such  supply,  inasmuch  as  the  only 

benefit  produced  by  the  construction  of  the  said  reservoir 

is  enjoyed  by  the  said  several  mills  and  manufactories, 

the   value   of  which   it   admittedly    increases,  and   the 

occupiers  of  which  are  liable  to  be  assessed  to  the  poor 

ratesr  in  their  respective  townships  in  respect  of  such 

increased  value,  and   inasmuch  as   the    Commissioners 

under  the  said  Act  are  liable  to  be  rated  and  assessed  to 

the  poor  rates  in  each  of  the  townships  in  which  the 

mills  and  manufactories  are  situate,  in  respect  of  the  rates 

payable  to  them,  under  sect  89  of  stat  9  &  10  Vict.  c.  cxl., 

by  the  occupiers  of  such  mills  and  manufactories.     It  is 

admitted  that  the  rateable  value  of  the  land  occupied  by 

the  appellants,  as  it  existed  at  the  time  of  the  original 

construction  of  the  reservoir,  was  the  sum  of  12/.  only; 

and   it   is   also   admitted   that  12/.  would  now  be  the 
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rateable  value  of  the  same  land  if  the  said  reservoir  had 
not  been  constructed. 

If  the  Court  should  be  of  opinion  that  the  appellants 
are  not  rateable  at  all  in  respect  of  their  occupation  as 
above  mentioned,  the  order  of  Sessions  is  to  stand 
confirmed,  or  such  other  order  is  to  be  made  in  the 
premises,  by  striking  out  the  assessment  on  the  appel- 
lants, or  otherwise,  as  to  the  Court  may  seem  fit  And, 
if  the  Court  shall  be  of  opinion  that  the  appellants  are 
not  rateable,  as  occupiers  who  at  their  pleasure  could 
allow  or  refuse  the  mill-owners  the  benefit  of  such  in- 
creased supply  of  water  as  aforesaid,  and  could  charge 
them  for  such  supply,  then  the  amount  of  rate  is  to  be 
ascertained  on  such  principle  as  the  Court  shall  de- 
termine. But,  if  the  Court  should  be  of  a  different 
opinion  on  each  of  the  questions  aforesaid,  then  and 
in  such  case  the  order  of  Sessions  is  to  be  quashed, 
and  the  rate  appealed  against  is  to  be  in  all  respects 
confirmed. 

The  case  was  argued  in  this  term  (a). 


Cowlinfff  in  support  of  the  order  of  Sessions.  Stat. 
8  &  9  Vict  c.  cxl.  was  passed,  as  appears  by  sect.  1, 
to  improve  the  river,  partly  for  the  sake  of  the 
mills  and  manufactories,  and  partly  to  promote  the 
health  of  those  residing  on  its  banks.  Sect  3 
makes  the  owners  and  occupiers  of  water  privi- 
leges and  mills,  of  a  certain  value,  (commissioners; 
and  in  pursuance  of  their  powers  these  Commis- 
sioners have  made  the  reservoir  in  question.  The 
expences  are,  by  sect.  89,  to  be  defrayed  by  means  of 

(a)    Wednesday y  November   12tli.     Before  Lord  Campbell  C.  J.,  Pattc. 
son,  Wiyhtman  and  Erie  Js. 
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a  water  rate,  from  which,  by  sect.   102,  corn  mills  are   Qvem's  Bench, 

.                   1851. 
exempted;  and,  by  sect.  108,  the  proceeds  of  this  are [ — 

strictly  appropriated  to  the  purposes  of  the  Act.     That        °  ^  oeen 

being  so,  the  first  question  is,  Are  the  Commissioners     Kentmkre. 

rateable  at  all  ?     They  occupy  land  which,  by  statute, 

they  must  occupy  in  a  particular  manner,  so  as  to  produce 

a  benefit  to  the  mills  and  works  which  are  situated  in 

other  townships.     It  is  a  kind  of  easement  to  pen  back 

the  waters  of  the  Kent,  in  this  township,  for  the  benefit 

of  the  townships  below.     They  are  not  more  rateable  in 

respect  of  the  enhanced  value  of  these  mills  than  the 

occupiers  of  land  over  which  there  was  a  right  of  way 

would  be  rateable  in  respect  of  the  enhanced  value  of 

the  dominant  tenement.     In  Rex  v.  The  Aire  and  Colder 

Navigation  {a)  Lord  Tenterden  asks:  "Suppose  water 

is  turned  into  a  canal  from  a  river  by  means  of  a  wear, 

are  the  profits  of  the  canal  to  be  rated  where  the  wear 

is?     K  a  wear  in  parish  A^  turns  water  to  a  mill  in 

parish  J5.,  are  the  returns  of  the  mill  in  B.  to  be  rated 

in  A?"     That  is   precisely  the  present   case,     [Lord 

Campbell  C.  J.    But,  where  land  is  occupied,  and  used 

so  that  it  produces  profit,  is  it  not  rateable  ?     As  yet  you 

are  not  speaking  of  the  quantum  :   is  there  not  to  be 

some  rate  ?     Erie  J.     In  Rex  v.   TTie  Aire  and  Calder 

Navigation  (b)  the  undertakers  had  no  interest  in  the 

soil  of  the  canal.]     No :  but  the  question  was  as  to  the 

rateability  of  the  dam;  and  the  judgment  of  Taunton  J. 

is  very  closely  in  point.  " 

Further,  the  Commissioners  occupy  for  public  purposes, 

and  arc  therefore  not  rateable.     They  enjoy  no  benefit 

themselves  as  occupiers,  but  hold  the  land  in  trust  for  a 

(a)  4  3,:^  Ad.  139.141.  (/>)  '3  D.  Sr  Ad.  139. 

VOL.    XVII.    N.    8.  2    O 
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yoiwM  xviL   district  embracing  many  townships.      It  is  at   least  as 
^^^^'        public  a  purpose  as  that  in  Rex  v.  Tlie  CommmianerB  for 
The  Queen    lighting  Beverley  {a). 

Kentmere  Lastly,  if  a  rate  can  be  imposed  at  all,  the  rateable 
value  must  be  very  small,  probably  not  more  than 
nominal;  the  mills  are  to  be  rated  in  their  respective 
townships  for  their  value  as  enhanced  by  the  water. 
[Lord  Campbell  C.  J.  But  would  not  the  poor  rate  on 
the  Kentmere  reservoir  be  recouped  to  the  CommissioQers 
by  a  water  rate,  and  so  fall  ultimately  on  the  occupiers 
of  the  mills  ?]  That  would  make  it  unfair  on  the  occu- 
piers of  the  mills.  Their  water  rate  would  be  a  deduction 
from  the  assessable  value  in  their  own  townships,  and 
they  would  be  allowed  only  a  percentage  upon  that 

Pashley^  contra.  The  Commissioners  are  rateable. 
Regiiui  v.  Longwood  {b)  and  Regina  v.  Badcock  (c)  are 
precisely  in  point. 

Then  as  to  the  quantum :  the  occupation  of  this  land  as  a 
reservoir  produces  benefit,  and  is  rateable  for  the  amount 
of  such  benefit  \Erle  J.  Suppose  a  man  occupies  a  mill 
worth  10/.  a  year  in  parish  A.^  and  is  owner  of  a  piece  of 
land  in  parish  B.  also  worth  10/.  a  year.  Now,  if  the  man 
turns  his  land  in  B.  into  a  reservoir,  so  that  the  mill  and 
reservoir  become  together  worth  100/.  a  year,  it  is  clear  that 
80/.  a  year  of  increased  rateable  value  has  been  created ; 
but  is  the  80/.  to  be  rated  with  the  mill  in  A.^  or  with  the 
reservoir  in  J?.  ?  Or  is  it  to  be  apportioned  ?  And,  if 
so,  on  what  principle  ?] 

Cur.  ado.  vult 

Lord  Campbell  C.  J.  now  delivered  judgment 

(a)  6  A.SfE,  646.  (6)  13  Q.  B.  1 16. 

(c)  6  Q.  B.  787. 
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We  are  of  opinion  that  the  order  of  Sessions  should   Q>tetn*$  Bench. 

1851* 
be    quashed,   and    the    assessment    appealed    against  ^ I 

confirmed.     The  first  question  is.  Whether,  in  respect    '^^  f^'^^ 

of  the  reservoirs  and  works  described  in  the  case,  the     Kentmeeb. 

appellants  are  rateable  at  all  to  the  relief  of  the  poor  of 

the  township   of  Kentmere,     They  contend  that  they 

are  not,  alleging  that,  although  they  arc  the  owners  and 

occupiers  of  land  within  the  township,  they  are  merely 

Commissioners   appointed  by  Parliament    for  a  public 

purpose.     But,   in   truth,    they    must  be  regarded   as 

individuals  who  for  their   own    benefit  have   obtained 

authority  from  Parliament  to  purchase  land  in  Kentmere^ 

which  they  use  to  obtain  a  better  supply  of  water  for 

their  mills.     Sanatory  purposes   are  referred  to  in  the 

Act  of  Parliament,  as  well  as  commercial;  but  the  main 

object  in  view  was  evidently  of  a  private  nature.     In 

Regina  v.  Longwood{a\  which  very  much  resembles  the 

present  case,  the  Commissioners  were  bound  to  furnish 

water  gratis  in   case   of  fire:    but  Lord  Denman,  in 

delivering  the  judgment  of  this  Court,  said,  that  those 

who  were  benefited  by  the  improved  supply  of  water 

were    enabled    by     Parliament    to    obtain   the   supply 

through   the   medium   of  Commissioners,  without   the 

intervention  of  a  water  company ;  that  this  portion  of 

the   inhabitants  stood  in  the   position  of  an   ordinary 

water  company ;  and  that  they  had  no  greater  right  to 

be  exempt  from  rateability  for    the  land  occupied  by 

them   than  such  a  company  would  have  had.     In  the 

Beverley   Case  (ft),  relied  upon  by  the  appellants,   the 

(Commissioners  manufactured   the  gas  for  the  general 

benefit  of  the  community. 

(a)   13  Q.  B.  116.  (h)  6  A.  ^  E.  646. 

2    O    2 
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Volume  XV u.        MoFC  difficulty  arises  upon  the  quantum  of  the  rate. 
"^  '        But  we  think  we  are  relieved  from  this  by  the  adraission 
The  QuKEN    in  ([^^  ^^^  u  jj^^^^  jf  ^.j^^,  works  constructed  and  carried 
Kentmere.     on  by  the  Commissioners  had  been  a  private  undertaking 
of  any  person  or  persons  who  had  increased  the  available 
supply  of  water  to  the  different  mill  owners  as  is  done 
by  this  reservoir,  and  who,  at  pleasure,  could  allow  or 
refuse   the  mill   owners  the  benefit  of  such  increased 
supply  of  water,  and  could  charge  them  for  such  supply, 
the  assessment  would  then  be  a  fair  and  proper  assess- 
ment on  the  occupiers  of  such  reservoir."     According  to 
what  was   laid   down   in  Regina  v.  Lonffwood{a),    the 
appellants,  who  are  all  mill  owners,  and  must  be  consi- 
dered as  representing  the  whole  class  to  be  benefited  by 
the  improved  supply  of  water,  are  in  the  situation  of  a 
water  company  established  for  the  same  purpose.    We  do 
not  see  that  any  difference  arises,  for  this  purpose,  from 
the  Commissioners  not  being  able  at  pleasure  to  allow  or 
refuse  the  mill  owners  the  benefit  of  such  increased  supply 
of  water,  and  not  being  authorized  to  charge  them  for  such 
supply.     The  amount  of  additional  benefit  derived  by 
the  mill  owners  from  the  reservoir  is  precisely  the  same 
as  if  they  paid  for  the  increased  supply,  of  water  by  the 
gallon ;  and  they  in  truth  are  assessed  for  the  reservoir  in 
the  township  of  Kentmere  ;  for  the  amount  of  this  assess- 
ment must  be  included  in  the  rate  directly  levied  upon 
them  by  the  Commissioners  for  the  general  purposes  of 
the  undertaking.     The  principle  adopted  in  the  assess- 
ment, in  considering  what  it  would  be  were  the  reservoir 
and   works    occupied    by   a    Company   who  *  thereby 
increased  the  supply  of  water  to  the  mill  owners,  seems 
to  us  lo  be   in  accordance  with   that  prescribed  by  the 
Parochial  Assessment  Act  (&),  the  basis  of  the  assessment 

(a)   13  Q.  B,  116.  125.  (6)  6  &  7  W.  4.  e.  96.  «.  1. 
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being  "  the  rent  at  which  the  same  might  reasonably   Queen*s  Bench. 

be  expected  to  let  from  year  to  year,"  subject  to  the '___. 

enumerated  deductions.  It  seems  diflScult  to  suggest  '^^^  ^^^^^ 
any  other  principle  for  an  assessment  upon  the  reservoir  Kentmebe. 
and  works  than  that  which  has  been  adopted.  Say  the 
appellants,  "it  ought  only  to  be  nominal  because  the 
forty  eight  acres  of  land  purchased  and  occupied  by  us 
are  now  covered  with  water  and  no  longer  produce  trees, 
com,  or  grass;"  but  surely  the  law  must  regard  the  pur- 
pose to  which  the  land  is  applied.  This  land,  used  as  it 
is,  would,  by  admission,  produce  to  individuals  a  profit 
which  would  justify  the  assessment  We  are  next  told 
that  the  rateable  value  should  not  be  estimated  at  more 
than  l2Lf  its  former  amount;  but  you  cannot  look  to  the 
land  to  be  assessed  as  it  was  used  at  any  former  period, 
either  with  a  view  of  increasing  or  diminishing  the 
amount  of  the  assessment.  Mr.  Cowling  chiefly  relied 
upon  the  objection  that,  if  this  rate  were  confirmed,  the 
mill  owners  would  be  doubly  assessed :  but  the  objection 
would  hold  equally  if  the  undertaking  had  been  carried 
on  by  a  water  company ;  for  the  assessment  in  Kenttnere 
would  necessarily  enhance  the  price  to  be  paid  for  the 
additional  supply  of  water,  and  still  each  mill  owner 
would  be  liable  to  be  assessed,  in  his  own  township, 
upon  his  mill  according  to  its  increased  value  from  the 
additional  supply  of  water.  In  neither  case  would  there 
be  a  double  assessment  in  the  manner  supposed  ;  for,  in 
fixing  the  assessment  on  the  mill,  regard  must  be  had  to 
the  price  paid  for  the  additional  supply  of  water ;  and, 
the  undertaking  being  in  the  hands  of  Commissioners, 
who  will  reimburse  themselves  for  the  Kentmere  assess- 
ment by  a  reservoir  rate  upon  the  mill  owners,  when  the 
mill  owners  arc  assessed  in  their  own  townships  the 
rateable  value  of  their  mills  must  be  estimated  at  an 
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r^'ne  xviL  amooot  minus  the  cootributioa  to  the  Kemtmert 

'  meDty  paid  by  each  mill  owner. 

WcEEM  Order  of  Sessions  quashed  and  rate  cooBrmed  (a). 

KrimicaE. 

(c)  See  Reyimm  t.  ChmnhwmrdemM  ^  Owtnetn  0f  LmfwotJ,  decided  in 
3Vtnl^Ticatioa(Jne  IMXl^^  The  eaat  wiH  be  Swmd  in  the  preieat 
woUoofBf  poit* 


Tkmrwdaff,  Thc  QuEEN  oQainst  The  Inhabitants  of 

November  Idth.  ^ 

Waverton. 


Indictiiient        TNDICTMENT.      Venue,    Cumberland.      The   firet 

for  noD-repeir      1 

ofabigbwaj  couDt  Stated   that  before   the  day  of    taking   this 

fUted  tbat  a        .         .  .  .  »  «  «   i*  i 

putoftbe  mquisiiion,  to  wit  on  &c.,  there  was,  and  fix>m  thence 
w.  to%:,^aa  hitherto  hath  been  and  still  is,  a  certain  common  Queen's 
and^xteDdinff'  highway  in  the  said  county,  used  &c.  (on  foot  and  on 
S.^hTh**'*^'  horseback  and  with  carriages  &c.):  "  And  that  a  certain 
conuming  in     part  of  the  said  last  mentioned  common  Queen's  hiffh- 

length  Ac,         r—  ^  & 

was  out  of         way,  situate,  lying  and  being  in  the  township  or  district 

repair.     The 

evidence  was 

tbat  tbe  place 

mentioned  as  A.  was  in  fact  a  place  called  B.     Held  no  material  variance,  tbe  erroneous 

description  relating  to  a  terminus ,  not  of  tbe  road,  but  only  of  tbe  part  ont  of  repair. 

The  first  count  described  a  highway  by  termini,  alleged  tbat  it  was  situate  in  tbe 
township  of  W,,  and  was  ruinous  &c.  for  want  of  repair,  and  charged  the  defendants,  inha- 
bitants of  W. ,  with  liability  to  repair  it 

The  second  count  did  not  directly  allege  that  tbe  way  was  out  of  repair,  or  tbat  it  was 
within  the  township :  but  it  stated  ^  tbat  the  said  part  of  the  same  highway  hereinbefore 
mentioned  to  be  ruinous"  tec.  as  aforesaid  was  repairable  by  tbe  defendants.  *  After  rerdict 
for  the  Crown : 

,  Held  that  the  words  **  hereinbefore  mentioned  to  be  ruinous**  did  not  amount  to  an 
averment  that  it  was  in  fact  ruinous:  And  that  tbe  words  "same  highway  hereinbefore 
mentioned"  &&,  could  not  be  taken  to  import  that  averment  from  the  first  count,  tbe  rule 
bein^  that  the  words  "  aforesaid"  or  "  before  mentioned,"  in  a  second  or  subsequent  count, 
may  import  into  it  by  reference  any  quality  or  adjunct  of  a  subject  matter  treated  of  in  a 
prior  count,  provided  such  quality  or  adjunct  be  inseparable  from  the  subject  matter  as 
necessarily  and  invariably  belonging  to  it,  but  not  otherwise. 

But  that,  by  tbe  same  rule,  the  words  **  hereinbefore  mentioned*'  were  a  sufBcient  allega- 
tion.  by  reference,  that  thc  way  alleged  to  be  ruinous  was  in  the  township. 

Thc  second  count  went  on  to  allege  that  the  defendants  ought  to  have  repaired  tbe 
same  part  of  the  said  highway  so  being  ruinous  &c.  as  aforesaid.  Held  a  sufficient  averment 
that  such  part  was  in  fact  ruinous  &c  ,  as  stated  in  tbe  first  count. 
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of  Waverton^  otherwise  called  Waoerton  High  and  Low^   Queen*»  Bench. 

1  or  I 

in  the  parish  of  Wiffton  in  the  county  aforesaid,  called  ^ '__ 

the  Yevens  Highway,  leading  from  and  out  of  the  high-  '^^  ^^^^ 
way  from  the  village  of  Waverton  towards  the  town  of  Wavebton. 
JWarypart  in  the  county  aforesaid,  at  or  near  a  place 
called  Parhside  on  the  said  last  mentioned  highway,  and 
extending  from  thence  towards  and  unto  the  highway 
leading  from  Lesson  Hall  towards  the  town  of  Irebg 
in  the  county  aforesaid,  at  or  near  Waterside  in  the 
township  or  district  of  Waverton  aforesaid,  and  contain- 
ing in  length  1350  yards"  "and  in  breadth 4  yards"  &c., 
on  &C.,  and  from  thence  continually  &c.,  at  &c.,  "  was  and 
yet  is  very  ruinous,  miry,  deep,  broken  and  in  great 
decay  for  want  of  due  reparation"  &c.,  so  that  the  liege 
subjects  &c.  could  not  go,  return  &c.;  to  the  great 
damage  and  common  nuisance  &c. :  averring  nuisance  by 
non-repair,  in  the  usual  form.  And  that  &c. ;  averment 
that  the  inhabitants  of  the  said  township  &c.  of  Waverton 
in  the  parish  &c.  have,  from  time  whereof  &c.,  been  used 
and  accustomed  to  repair,  and  of  right  ought  &c.,  and 
still  of  right  ought  &c,,  that  part  of  the  highway  afore- 
said so  as  aforesaid  being  ruinous,  miry,  broken  and  in 
decay,  when  and  so  often  as  there  should  be  occasion : 
"and  that  the  said  inhabitants  of  the  said  township 
aforesaid  have  not  yet  done  the  same  ;  to  the  evil 
example"  &c.,  and  against  the  peace  &c. 

2d  Count.  That  within  the  said  parish  of  Wigton  from 
time  whereof  &c.  there  have  been  and  still  are  divers 
townships  or  districts  whereof  Waverton  has  been  and  is 
one,  and  that  the  inhabitants  of  Waverton  have,  from 
time  whereof  &c. ;  stating  liability  of  the  inhabitants  to 
repair  such  of  the  highways  within  Waverton  as  would 
otherwise  be  repairable  by  the  parish  at  large.      The 
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Vofume  xrir.   count  then  proceeded :  "  And  that  the  said  part  of  the 
'        same  common  highway  hereinbefore  mentioned  to  be 
The  Queen    minous,  deep,  miry,  broken  and  in  decay  as  aforesaid 
Wavertov.    was  a  common  highway  which,  but  for  the  said  prescrip- 
tion or  usage,  would  be  repairable  and  amendable  by 
the  inhabitants  of  the  said  parish  of  Wigton  at  large : 
And  that  by  reason  of  the  premises  the  inhabitants  of 
the  township  or  district  of  Wavertoriy'  during  &c.,  ought 
to  have  repaired  and  amended,  and  still  ought  to  repair 
and  amend,  "  the  same  part  of  the  said  common  highway 
so  being  ruinous,  deep,  miry,  broken  and  in  decay  as 
aforesaid,  when  and  so  often  as  it  hath  been  and  shall  be 
necessary:"  and  that  the  said  inhabitants  &c.  ^^have  not 
yet  done  the  same ;  to  the  evil  example"  &c. ;  as  in  the 
first  count 

The  third  count  varied  from  the  second  only  in  the 
mode  of  alleging  the  liability. 
Plea,  Not  Guilty. 

On  the  trial,  before  Williams  J.,  at  the  last  Cumber- 
land Summer  Assizes,  the  defendants  were  found  guilty 
on  the  2d  and  3d  counts :  and,  in  this  term,  Knowles 
obtained  a  rule  (a)  to  shew  cause  why  judgment  should 
not  be  arrested,  on  the  grounds,  that,  in  the  2d  and  3d 

(a)  Knowles  moved  also  (November  4tb,  before  Lord  Can^pbeQ  C.  J., 
Patteson  and  Wightman  Js.)  to^nter  a  verdict  for  the  defendants,  on  the 
g^and  that  the  unrepaired  portion  of  highway  was  mentioned  as  leading 
oat  of  the  Maryport  highway  "at  or  near  a  place  called  Parkside  on  the 
said  last  mentioned  highway,  and  extending  from  thence  to  the  highway 
leading  from  Lesson  Hair  &cc.,  whereas  it  was  proved  at  the  trial  that  the 
place  mentioned  as  Parkside  was  Parkgate  :  and  Williams  J.  had  reserved 
leave  to  enter  a  verdict  for  the  defendants  on  this  ground  if  the  Court  should 
think  that  "  Parkside  '*  was  made  matter  of  description  in  the  indictment. 
Knowles  cited  Rex  v.  St.  Weonards,  6  Car.  ^  P,  682.  [Lord  Campbell  C.  J. 
The  termini  of  the  road  are  matter  of  description  which,  if  set  forth,  should 
be  set  forth  correctly ;  but  there  is  no  case  in  which  an  error  as  to  termini 
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counts,  the  highway  in  question  was  not  directly  averred   Queen^s  Bench. 

to  be  out  of  repair,  or  to  be  in  the  township  of  Waverton.  ' 

The  Queen 

V. 

S.  Temple  and  Pichering  now  shewed  cause  {a).  The  Wavebton. 
words  ^' being  ruinous,  deep,''&c.,  in  the  concluding  part 
of  the  second  count,  are  a  sufficient  averment  that  the  way 
in  question  was  "  ruinous,  deep,"  &c. ;  Posteme  v.  Han- 
son (A),  and  note  (9)  to  that  case  (c).  Sex  v.  BoyaU  (rf), 
Rex  V.  Aylett  (e),  Rex  v.  Somerton  {g).  [Lord  Campbell 
C.  J.  No  doubt  an  averment  by  a  participle  is  as  good 
as  by  a  verb,  if  the  word  be  so  introduced  as  to  shew 
that  an  allegation  is  meant]  But,  further,  the  words 
•*  being  ruinous**  &c.  are  connected,  by  the  words  "  so" 
**  as  aforesaid,"  with  the  6rst  count,  and  in  that  the  non- 
repair is  directly  alleged.  The  effect  which  words  of 
reference  may  have  as  introducing  into  a  count  aver- 
ments made  in  a  prior  count,  though  an  acquittal  has 
taken  place  on  that  former  count,  was  fully  considered 
in  CraddocKs  Case  (A),  which  is  an  authority  here  for 
the  Crown.  That  a  first  count  may  be  referred  to  in  a 
second  for  some  averments,  as  the  defendant's  addition, 
the  time  and  the  place,  is  always  taken  for  granted;  and 
there  is  no  reason,  in  principle,  for  confining  the  practice 
to  these.  Again,  supposing  the  whole  averment  "so 
being  ruinous"  &c.  "as  aforesaid*'  to  be  struck  out,  the 
indictment  is  maintainable  after  verdict,  on  the  principle 


of  tho  part  out  of  repair  has  been  held  material.  Wightman  J.  If  no 
termini  of  the  part  out  of  repair  were  stated,  the  count  would  still  bo 
sufficient.]     The  Court  refused  a  rule  to  shew  cause  on  this  objection. 

(a)  Before  Lord  Campbell  C.  J.,  Patteiony  Coleridge  and  Wightman  Js. 

(6)  2  Saund,  60.  (c)  2  Wms.  Sound,  61  m.  6th  ed. 

(d)  2  Burr.  832.  (c)  1  T.  R.  63. 

(g)  1  B.  ir  C.4tl3.  (A)  2  Den.  Cro.  az.3l. 
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FohuM  xviL   that,  if  there  be  a  defect  or  imperfection  on  the  record, 

1851 
1_   but  "the  issue  joined  be  such  as  necessarily  required  on 

The  Queen,  ^j^^  j^^j  proof  of  the  facts  so  defectively  or  imperfectly 
Wayebton.  stated  or  omitted,  and  without  which  it  is  not  to  be  pre- 
sumed that  either  the  Judge  would  direct  the  jury  to  give, 
or  the  jury  would  have  given  the  verdict,  sujh  defect, 
imperfection,  or  omission,  is  cured  by  the  verdict  by  the 
common  law;"  note  (1)  to  Stennely.  Hogg  (a).  Here, 
the  Judge  could  not  have  directed,  nor  the  jury  found, 
a  verdict  on  the  second  count,  as  framed  (independently 
of  the  words  "so  being  ruinous*'  &c.),  if  the  road  had 
not  been  out  of  repair.  [Lord  Campbell  C.  J.  You 
say  that  the  defendants  could  not  have  failed  in  the  duty 
to  repair  the  road  when  necessary,  unless  it  had  been 
necessary  by  the  road  being  out  of  repair.]  The  ne- 
cessity must  have  been  shewn  at  the  trial.  The  doctrine 
of  intendment  after  verdict  on  criminal  prosecutions  is 
exemplified  in  WaJteris  Case  (A).  The  objection,  that 
the  highway  is  not  alleged  to  be  in  the  township,  is 
answered,  like  the  former  objection,  by  reference  to  the 
first  count,  which  is  connected  with  the  second  for  this 
purpose  by  the  words  "  the  said  part  of  the  same  common 
highway  hereinbefore  mentioned  to  be  ruinous"  &c.; 
and  "  that,  by  reason  of  the  premises,  the  inhabitants  of 
the  township'*  &c.  ought  to  have  repaired.  The  third 
count  is  maintainable  upon  the  same  grounds  as  the 
second. 

KnowleSy  Atherton  and  Unthanky  contr^  The  verdict 
does  not  cure  in  this  case,  because,  if  the  objections  are 
good,  the  record  is  faulty,  not  as  setting  forth  the  ground 

(a)   1   Wmt.SauntWn^,  (6)  I  Den,  C.  C.  366. 
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of  complaint  imperfectly^  but  as  alleging  what  is  no  Queen's  Bench. 

ground  of  complaint :  it  comes  within  the  rule  that  a  [ 

title  defectively  stated  is  cured  by  verdict,  but  not  a  ®  wmn 
defective  tide.  If  the  second  count  is  good  without  the  ^ai^tok. 
allegations  pointed  out  as  wanting,  it  would  be  enough 
to  say  that  the  defendants  were  liable  to  repair  a  high- 
way from  A.  to  B.  and  did  not  repair  it.  In  modem 
times  a  count  has  been  considered,  more  strictly  than 
heretofore,  as  a  distinct  indictment:  O^ Connelly.  Tlie 
Queen  (a)  shews  this.  The  second  count  here  does  not 
in  itself  present  the  facts  requisite  to  make  up  an  ofience; 
nor  can  it  properly  be  said  to  import  them  frx)m  the 
preceding  count.  No  instance  has  been  shewn  in  which 
a  Court  has  held  that  the  substantial  parts  of  a  count 
can  be  supplied  by  reference  to  another,  though  formal 
parts,  as  addition  and  venue,  are  allowed  to  be  so.  In 
Waters^s  Case  {b)  a  child  was  described  in  the  first  count 
as  "  of  tender  age,  to  wit"  &c. :  the  second  count  men- 
tioned it  as  '^  the  said  infant  female  child,"  but  did  not 
further  specify  the  age ;  and,  although  the  conviction 
was  upheld,  the  Judges  agreed  that  the  word  "said"  in 
the  second  count  did  not  incorporate  the  words  "of  tender 
age,  to  wit"  &c.  in  the  first.  So,  in  Regina  v.  Martin  {c\ 
the  first  count  described  the  prosecutrix  as  of  an  age 
between  ten  and  twelve  years,  the  second,  only  as  "  the 
said"  Esther  Ricketts:  and  this  was  held  not  to  import 
the  averment  of  age  into  the  latter  count  If  the  in- 
corporation by  reference  could  be  made,  the  language 
here  is  not  adequate  to  the  purpose.  The  count  states 
that  the  part  of  the  same  highway  "hereinbefore  men- 
tioned to  be  ruinous"  &c.  was  a  common  highway  &c. : 
that  refers,  not  to  a  fact,  but  merely  to  a  previous  de- 

(a)  11  C/.  §•  Fin,  155.  (fc)  I  Dtn.  C.  C.  356. 

(c)9  Car.  §P,  213.  215. 
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roium*  xvii.   scription ;  and  the  words  "  so  being  ruinous"  &c.  go  no 

'        farther;  they  can  only  mean  so  mentioned  to  be  ruinous 

The  Queen  ^  appears  by  the  last  preceding  averment.  A  participle 
Waveeton.  may  have  the  force  of  a  direct  averment:  but  that  is  not 
the  effect  of  the  language  used  here.  In  Rex  v.  Samer- 
tan  (a)  the  statement  was  express,  with  averments  of 
time  and  place,  "being  then  and  there  servant*'  &c. 
Here  the  words  "so  being  ruinous"  &c.  have  no  allega- 
tion of  time  or  place,  and  do  not  require  it;  for  the 
clause  in  which  they  occur  is  the  mere  statement  of  a 
conclusion  of  law  as  to  the  obligation  to  repair.  A 
count  should  contain  a  direct  and  definite  charge  of  an 
offence  committed  at  some  given  time:  and  here  it 
ought  to  have  appeared  unambiguously  that  the  road 
was  out  of  repair  on  a  given  day  before  the  indictment 
was  preferred.  In  Sir  Nicholas  Poynts*s  Case  {b},  and 
another  decided  in  the  same  term,  indictments  for 
forcible  entry  were  held  bad  because  the  lands  were 
stated  to  be  "  existent  liberum  tenementum  J.  B,,^  and 
not  "adtunc  existent."  In  Johnson's  Case{c),  where  the 
indictment  was  for  selling  oats  at  more  than  the 
statutable  price,  "existcns  communis  stabularius"  was 
held  a  sufficient  allegation  that  the  defendant  was  so  at 
the  time  of  committing  the  offence;  but  the  reason 
stated,  after  allusion  had  been  made  to  the  cases  of  forci- 
ble entry,  was,  that  "  there  the  offence  is  not  referred  to 
the  time  of  the  entry  into  the  land  precisely,  being 
referred  to  liberum  tenementum:  but  here  it  is  to  the 
person,  which  may  be  well  intended  at  the  time  of  the 
selling."  In  the  present  case  the  averment  in  the  second 
count  is  at  most  only  this,  that  the  defendants  have  not 
repaired  a  road,  previously  alleged  to  be  ruinous  &c., 

(a)  1  B.SrC  463.  [t,)    Cro.  Ja.  21-1. 

(r)  Cro.  ya.  610. 


XV.  VICTORIA.  569 

"  when  and  so  often  as  it  hath  been  and  shall  be  neces-  Queen'$  J»«ic». 
sary;'*  which    is   quite   indefinite.      According   to   the  ' 

latitude  of  intendment  argued  for  on  the  other  side,  the  '^^^  Qumn 
wonis  "  so  employed  as  aforesaid"  would  have  borne  out  Wavbrtok. 
the  conviction  in  Rex  v.  Hazell  (a),  which,  however,  was 
held  insufficient.  These  objections  apply  to  both  the 
second  and  the  third  count.  And,  further,  it  is  not 
stated  in  either  of  these  counts  affirmatively  and  directly, 
or  (if  the  preceding  argument  be  correct)  by  any  re- 
ference which  the  Court  can  take  notice  of,  that  the 
way  alleged  to  be  out  of  repair  is  in  the  township  of 
Wavertan  ;  and  Tindal  C.  J.  held  such  a  defect  fatal  in 
Rex  V.  Upton  on  Severn  {by 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  on  a  subsequent  day  of  the 
term  {November  21st),  delivered  the  judgment  of  the 
Court 

The  second  and  third  counts  of  the  indictment  in 
this  case  are  drawn  very  inartificially ;  but  we  think 
that  after  verdict  they  may  be  supported. 

The  allegation  to  which  our  attention  was  directed 
when  the  motion  was  first  made  for  arresting  the  juug- 
ment  certainly  does  not  sufficiently  charge  that  the  road 
was  out  of  repair:  viz.  "  that  the  said  part  of  the  same 
common  highway  hereinbefore  mentioned  to  be  ruinous" 
&c.  "as  aforesaid"  "was  a  common  highway  which"  &c. 
This  is  only  a  description  of  the  highway,  and  not  an 
allegation  that  it  was  actually  out  of  repair.  But  there 
follows  an  allegation  that  the  inhabitants  of  the  town- 
ship "  ought  to  repair  and  amend  the  same  part  of  the 
said  common  highway  so  being  ruinotuT  ^c,  *^as  afore- 

(a)  13  East,  139.  (b)  6  Car.  ^  P.  133. 
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Fohime  XVIL 
1851. 

The  Queen 

T. 

Wavbeton. 


said  when  and  so  often  as  it  hath  been  and  shall  be 
necessary :  and  that  the  said  inhabitants  of  the  said 
township  aforesaid  have  not  yet  done  the  same.''  Here 
we  have  a  clear  and  specific  reference  to  the  first  count, 
which  contains  a  formal  allegation  that  this  part  of  the 
highway  was  out  of  repair.  There  are  many  authorities 
to  shew  that  one  count  of  an  indictment  may  refer  to 
another,  and  that,  under  such  circumstances,  the  maxim 
applies,  Verba  relata  inesse  videntur. 

The  objection  that  the  second  and  third  counts  do 
not  shew  the  part  of  the  highway  out  of  repair  to  be  in 
the  township  admits  of  a  similar  answer.  The  first 
count  alleges  '^that  a  certain  part  of  the  said"  ^'high- 
way, situate,  lying  and  being  in  the  township  or  dis- 
trict of  WavertorC^  &c.  (describing  it,  and  stating  its 
length  and  width),  "was  and  yet  is  very  ruinous"  &c.; 
and  the  second  and  third  counts  allege  "that  the 
said  part  of  the  same  common  highway  hereinbefore 
mentioned  to  be  ruinous"  &c.  was  a  highway  which  the 
inhabitants  of  the  township  were  bound  to  repair.  It 
has  been  determined  that  any  qualities  or  adjuncts 
averred  to  belong  to  any  subject  in  one  count  of  an 
indictment,  if  they  are  separable  from  it,  shall  noX  be 
supposed  to  be  alleged  as  belonging  to  it  in  a  subsequent 
count  which  merely  introduces  it  by  reference  as  the  same 
subject  "before  mentioned."  But  the  local  situation  of 
the  part  of  the  highway  described  must  necessarily  and 
invariably  belong  to  it ;  and,  if  once  described  as  being 
in  a  particular  township,  when  there  is  afterwards  enough 
to  identify  it  as  being  what  is  so  described,  a  repetition 
of  the  allegation  that  it  is  within  the  township  seems 
not  to  be  strictly  necessary. 

We  must  very  much  regret  the  negligence  in  framing 
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indictments  which  causes  such  discussions;  but  we  are  QMten*» Bench. 

glad  that   in   this  case   it   has  not  led  to  a  failure  of ' 

justice.     The  rule  for  arresting  the  judgment  must  be    '^^  Qoeev 
discharged.  Wavbbton. 

Rule  discharged. 


Doe,  on  the  several  demises  of  Mence  and      ^*"'''^y\ot^ 

November  \3ih, 

others,  against  Hadley. 
TJTARREN  moved  for  a  rule  to  shew  cause  why  ^»>  attorney 

r  r  who,  in  his 

Edward  Corksy  an  attorney  of  this  Court,  should  affidavit  of 
not  refund  to  Richard  Menccy  the  lessor  of  the  plaintiff  taxing  costs, 
in   the   above   cause,   the   moneys  which  appeared  by  tharhe  hw 
aflSdavits  on  this  motion  to  have  been  overpaid  to  him,  Jlun^es  m*® 
and  why  he  should  not  answer  the  matters  of  the  said  J)»«  ca"s«  ^^.J^en 

•^  he  has  not  in 

aflBdavits.  fact  pwd  it 

(though  he 

It  appeared  by  them  that  Corles  was  attorney  for  the  may  liavo 

J   -      ,  .  .  ^     .  .         ,  .  ,       ,^  takenstepsfor 

aetendant  in  an  action  of  ejectment  in  which   Mence  doing  so),  or 

was  lessor  of  the  plaintiff;  that  a  verdict  passed  for  the  properground, 

defendant,  and  a  rule  nisi  for  a  new  trial  was  discharged,  ments  trending 

The  defendant's,  costs  were  taxed  in  July  1849;  and  on  Jhe^^cl^te  p"ay- 

that  occasion  Corles  made  an  affidavit  of  increase,  dated  *^^®  ^  '^V 

'  nesses,  with 

July  16th.     The  Master  taxed  the  costs  atlGOi  4*.  2rf.,  intent  to  favour 

such  witnesses 
which  Mence  paid  to  Corles,     Mence  now  deposed  that  or  to  oppress 

the  opposite 
party,  commits 
an  offence  for  which,  on  a  timely  application,  he  may  be  punished  by  the  Court. 
But,  where  the  losing  party  in  a  cause  complained  that  the  adverse  attorney  had  claimed 
payments  for  the  production  of  maps  by  witnesses  at  the  trial,  which  maps,  it  was  said,  were 
not  in  fact  produced,  and  of  a  counterpart,  produced  by  a  witness  but  not  used  or  required ; 
also  for  money  alleged  to  have  been  paid  by  the  attorney  to  a  witness,  whereas  such  money 
was  not  paid  till  long  after  the  affidavit  of  increase  was  sworn  ;  but  such  complaint  was  not 
made  till  nearly  a  year  and  a  half  after  the  taxation,  the  complainant*s  attention  having  been 
drawn  to  the  subject  recently  and  by  accident : 

Held  that  it  was  too  late,  unless  upon  a  very  strong  case,  to  bring  such  details  before  the 
Court  as  charges  to  be  answered  by  an  attorney ;  and  a  rule  to  answer  matters  was  refused. 
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Doedem. 
Mbnce 

T. 

Hadley. 


Voiume  XVII,  it  did  Dot  occur  to  him  to  dispute  the  affidavit  of  increase 
till  he  read  in  a  newspaper  the  observations  of  Lord 
Campbell  C.  J.,  in  a  case  (decided  last  Trinity  Term) 
Re  Flewker,  in  the  cause  of  Powell  v.  Shaw  (a),  which 
induced  him  to  look  into  the  matters  of  Corles's  affidavit. 
Mence  further  alleged  that  the  affidavit  of  increase, 
as  he  found  on  such  enquiry,  was  incorrect  in  various 
particulars,  which  he  stated  :  among  others,  that  the 
affidavit  mentioned  maps  or  plans  as  made  by  three 
of  the  witnesses,  and  produced  at  the  trial,  whereas 
no  map  or  plan  made  by  either  of  them  was  produced, 
and  two  of  the  said  witnesses  were  not  called,  and  the 
third   produced   no  map:    that  a   witness    for   whose 

(a)  In  Q.  B.,  June  9th,  1851.    A  motion  had  been  made  to  strike 

Mr.  Flewker,  an  attorney  of  this  Court,  off  the  roll,  and  it  had  been  referred 

to  one  of  the  Masters  to  report  upon  the  affidavits.    The  report,  now  read, 

negatived  fraud,  but  shewed  that  Fiewker,  in  his  affidavit  of  increase,  sworn 

24th   October,  1849,  had  deposed  that  he  had  actually  paid  money  to 

witnesses,  when  he  had  only  promised  the  payment  (which  however  was 

afterwards  made)^  or  advanced  the  money  for  the  purpose  of  its  being  paid 

but  did  not  know  whether  such  payment  had  been  made  or  not.    And  that, 

in  one  instance,  having  promised  a  certain  sum  to  a  witness,  he  had  actually 

paid  him  a  higher,  which  sum  was  charged  in  the  affidavit  of  increase. 

There  had  been  a  prior  reference  to  the  Master  on  the  subject  of  Mr. 

Flewker*s  charges  in  this  cause,  in  January   1850.    Sir  F,  Thuiger  and 

G,  Haye$  shewed  cause  against  the  rule,  which  was  supported  by  ChamberM 

and  M.  Smith,  before  Lord  CampbeUC,  J.,  Patteaon,  Coleridtfenikd  Erie  Js. 

Lord  Campbell  C.  J.  said  :  I  agree  that  the  charge  of  fraud  is  answered  ; 

therefore  the  party  will  not  be  struck  off  the  roll.  But  his  conduct  has  been 

highly  reprehensible  in  swearing  that  he  had  paid  money  when  he  had 

only  advanced  it  for  the  purpose  of  its  being  paid,  or  when,  at  the  time  of 

his  swearing,  ho  had  only  promised  it.     The  practice  in  swearing  these 

affidavits  has  been  often  censured  as  lax,  but  has  not  been  reformed.     It  is 

also  a  very  blameable  practice  of  victorious  parties  to  frame  their  affidavits 

with  a  view  of  inflaming  costs  for  the  attendance  of  witnesses.  Here  a  charge 

appears  to  have  been  made  for  the  purpose  merely  of  putting  money  into 

the  witness's  pocket  at  the  expense  of  the  losing  party.     Our  order  will 

be  that  Mr.  Flewker  be  suspended  from  practice  during  one  month,  and 

pay  all  the  costs.    The  rest  of  The  Court  concurred.     Rule  accordingly. 
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attendance  bL  3s.  was  chaiwed  merely  put  in  a  counter-   Q«eea'«  Bnck. 

part  of  lease,  which  was  not  used  or  required :  and  that 

another  witness,  to  whom   Mr.  Corhsy  in  his  affidavit, 

stated  5/.  5«.  to  have  been  paid,  had  been  paid  only  1 5«. 

at  the  time  when  the  affidavit  was  sworn,  the  rest  not 

having  been  paid  till  some  months  afterwards. 


Doe  dem. 
Mknce 

V. 

Hadley. 


Warren  cited  Freeman  v.  Rosher  (a),  as  shewing  the 
strictness  of  the  rule  (extended  there  to  the  case  of  a 
pauper  plaintiff)  that  a  party,  to  claim  costs  of  witnesses 
on  taxation,  must  have  actually  paid  them.  [Lord  Camp- 
bell  C.  J.  No  case  is  necessary  for  that  proposition.] 
The  length  of  time  which  has  elapsed  since  this  taxation 
furnishes  no  answer ;  for  the  proceeding  complained  of 
is  in  the  nature  of  an  offence,  being  an  attempt  to 
mislead  the  officer  of  the  Court  in  an  affidavit  to  which, 
in  the  execution  of  his  duty,  he  must  give  credence. 
And  the  misconduct  has  but  lately  been  discovered. 

Lord  Campbell  C.  J.  I  adhere  to  the  opinions 
which  I  stated  in  Be  Flewker  (b).  It  is  a  culpable 
practice  for  an  attorney  to  state  that  he  has  made  pay- 
ments which  in  fact  he  has  not  made,  or  to  increase 
charges  unduly,  whether  for  the  purpose  of  benefiting 
himself  as  the  attorney,  obtaining  popularity  with  others, 
or  oppressing  the  adverse  party  :  and  I  will  eagerly 
receive  any  information  which  may  disclose  such  prac- 
tices to  the  Court.  But  in  the  present  case  I  think  it 
would  not  be  reasonable  to  call  upon  an  attorney,  after 
so  long  a  time  as  has  elapsed,  to  go  into  the  minutiae  of 
such  charges  as  are  made  on  the  present  application.     It 


(a)  6  DowL  §•  L.  517. 
VOL.    XVII.    N.    S. 


(6)  Ante,  p.  572,  note  (a). 

2p 
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rebme  XV ij.  would  require  a  very  strong  case  to  induce  the  Court  to 

;__  do  this;  and  I  think  there  is  not  such  a  case  now  before 

^^^^-      us.     Therefore  there  will  be  no  rule. 

V. 

Patteson,  Coleridge  and  Wightman  Js.  concurred. 

Rule  refused. 


Friday,  James  Grangb  aoainst  George  Trickett. 

November  Uth.  '^ 

Reported,  2  Ellis  §•  Blackburn^  395. 


Saturday,  ROFFEY   aqaiust   HeNDEBSON. 


November  15th. 


^LS^f!!'^'  /^ASE.  The  first  count  stated  that,  whereas  before 
bouse  'or  term  the  committing  of  the  grievances  &c.  the  plaintiff 

pon^sed  of      held  a  messuage  and  premises  in  Surrey  as  tenant  thereof 

sheWes,  stores,  o  i.  ^ 

ranges,  ovens, 
boilers  and 

other  articles  of  household  use,  his  own  property  but  annexed  to  the  freehold,  requested  the 
landlord  to  purchase  them  at  the  expiration  of  the  term  or  let  them  remain  for  purchase  by 
the  incoming  tenant,  but  to  be  taken  away  by  plaintiff  if  the  tenant  should  refuse  them. 
The  landloni  wrote  an  answer,  declining  to  purchase,  but  adding :  **  I  have  no  objection 
to  your  leaving  them  on  the  premises  and  making  the  best  terms  you  can  with  the  incoming 
tenant.**  The  articles  remained  unsevercd  from  the  freehold  till  the  entry  of  the  new 
tenant,  who  came  in  under  demise  from  the  same  landlord,  but  who  declined  to  take  them. 
Plaintiff  then  (after  the  tenant  had  been  two  months  in  possession)  demanded  liberty  to 
ent^  and  remove  the  fixtures ;  but  the  tenant  refused  permission ;  and  plaintiff  thereupon 
brought  case  for  the  hindrance,  and  trover,  against  the  tenant. 

Held  that,  if  the  landlord's  letter  to  plaintiff  amounted  to  a  license  to  take  away  tbo 
articles,  yet,  not  beinff  under  seal,  it  was  no  valid  grant  of  such  privilege  as  against  a  new 
lessee  in  possession  of  the  premises  and  not  party  to  the  license. 

Held  also  that  trover  did  not  lie  for  the  above  articles,  unsevered  from  the  freehold. 
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to  John  Bowler  for  a  term,  viz.  of  21  years  from  29th  Queen't  Bench, 

1851 
September  1829,  which  had  before  then   expired,  and 


that  Bowkry  being  the  owner  of  the  said  messuage  &c.,  Ro^b^ 
had,  before  the  expiration  of  the  said  tenancy,  to  wit  on  Henderson. 
the  day  and  year  aforesaid,  for  and  in  consideration  of 
a  sum  &c.,  viz.  30Z^,  paid  to  him  by  plaintiff  for  the 
same,  bargained,  sold  and  transferred  to  plaintiff  divers 
"personal  chattels  of  and  belonging  to  the  said./.  jB., 
fixed  and  fastened  to  the  said  messuage  and  premises, 
to  wit"  &c. :  then  followed  an  enumeration  of  fixtures, 
among  which  were  stoves,  covings,  blowers,  shelves, 
sun-shades,  finger-plates,  bell  pulls,  cranks,  wire  and 
hooks,  curtain  laths,  rods,  blinds,  racks,  spring  rollers, 
hat-pins,  a  bracket,  ranges,  ovens,  boilers,  cranes,  closets, 
plate-rack,  and  dressers :  "  and  the  said  chattels  so  fixed 
and  fastened  as  aforesaid,  being  of  the  value"  &c., 
"thereupon  then  became  and  were,  and  from  thence 
hitherto  have  been  and  still  are,  the  chattels  and  fixtures 
of  the  plaintiff:"  And  whereas,  before  the  committing 
&c.  and  after  plaintiff  became  such  tenant  as  aforesaid, 
to  wit  on  the  day  and  year  aforesaid,  one  Thomas 
Usbomey  being  possessed  of  divers  other  personal  chat- 
tels, his  property,  fixed  and  fastened  to  the  said  messuage 
and  premises,  to  wit  chattels  of  the  like  number,  quan- 
tity, quality,  description  and  value  as  those  hereinbefore 
mentioned,  and  being  entitled  to  detach  and  remove  the 
same  fi*om  and  off  the  said  messuages  and  premises  or 
to  sell  and  transfer  the  same  to  the  plaintiff,  did,  to  wit 
on  the  day  and  year  aforesaid,  with  the  assent  and 
privity  of  the  said  John  Boicler,  bargain,  sell  and  transfer 
the  same  to  the  plaintifi^,  and  thereupon  the  same  then 
became  and  were  and  still  are  the  chattels  and  fixtures  of 
the  plaintiff:  And  whereas,  before  the  committing  &c., 
2  p  2 
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Voivme  xviL  and  durins  the  continuaDce  of  the  said  tenaDcy»  the 

1851  ... 

plaintiff,  being  possessed  of  divers  personal  chattels,  to 


RorrEY  ^j^  chattels  of  the  like  number,  &c.,  description,  &c., 
Hendebson.  j^g  those  hereinbefore  first  mentioned,  had  put  up  and 
fixed  and  fastened  the  same  in,  to  and  upon  the  said 
messuage  and  premises  for  the  ornament  of  the  said 
messuage  &c.  and  for  domestic  purposes,  and  for  his 
more  convenient  use  and  enjoyment  of  the  said  messuage 
&c.,  and  the  same  were  respectively  so  put  up,  fixed 
and  fastened  that  the  same  could  and  might  be  detached 
and  removed  firom  and  off  and  out  of  the  said  messuage 
&C.  without  causing  or  doing  any  material  injury  or 
damage  to  the  said  messuage  &c.,  and  the  plaintiff,  after 
he  had  so  put  up,  fixed  and  fastened  the  said  chattels,  was 
of  right  entitled  to  detach  and  remove  the  same  from 
and  out  of  the  said  messuage  &c.  during  the  said 
tenancy;  and  the  said  chattels,  so  put  up,  fixed  and 
fastened  as  aforesaid,  afterwards,  and  during  the  said 
tenancy,  continued  to  be  and  were  used  and  enjoyed  by 
the  plaintiff  for  domestic  purposes  and  for  his  more 
convenient  use  and  enjoyment  of  the  said  messuage  &c., 
and  the  same  for  and  during  all  the  time  aforesaid  were 
and  still  are  the  chattels  and  fixtures  of  the  plaintiff: 
And  whereas,  whilst  the  plaintiff  was  such  tenant,  and 
before  the  expiration  of  the  said  t^rm,  and  before  the 
committing  &c.,  to  wit  on  28th  September  1850,  the 
said  John  Bowler  gave  and  granted  unto  plaintiff  leave 
and  licence  to  keep  and  continue  the  said  several 
chattels  and  fixtures  so  respectively  put  up,  fixed  and 
fastened  as  first  and  afterwards  aforesaid  in,  to  and  upon 
the  said  messuage  and  premises  after  the  expiration  of 
the  said  tenancy,  in  order  and  for  the  purpose  that  he 
might  sell  and  dispose  of  the  same  to  the  person  who 
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should  next  after   the  expiration  of  the  said  tenancy   Queen't  Bench. 

be<K>me   tenant   to   the   said  John  Bowler  of  the  said  1_ 

messaage  &c.,  and  to  enter  upon  the  said  messuage  &c.,  kof^ey 
and  detach  and  remove  the  said  chattels  and  fixtures  Henderson. 
from  the  same  in  case  such  tenant  would  not  purchase 
the  same  of  the  plaintiff:  And  whereas  the  plaintiff, 
before  the  committing  &c.,  in  pursuance  of  the  said 
leave  and  license,  and  acting  upon  the  same,  did  not, 
before  or  at  the  expiration  of  his  said  tenancy,  or  at 
any  time  since,  detach  or  remove  the  said  chattels  and 
fixtures  from  the  said  messuage  and  premises,  and  from 
thence  until  the  committing  of  those  grievances  suffered 
and  permitted  to  remain,  and  ke*pt  and  continued,  the 
said  chattels  and  fixtures  so  fixed  and  fastened  as  afore- 
said upon  the  said  messuage  and  premises  for  the 
purpose  aforesaid,  and  the  said  John  Bowler  never  at 
any  time  revoked  or  countermanded  the  said  leave  and 
license:  And  whereas,  before  the  committing  &c.,  and 
after  the  said  term  and  tenancy  had  expired,  to  wit  on 
29th  November  1850,  the  defendant  became  and  was 
tenant  to  the  said  John  Bowler  of  the  said  messuage  and 
premises,  and  he  was  the  next  tenant  to  the  said  John 
Bowler  of  the  said  messuage  and  premises  after  the 
expiration  of  the  plaintiff's  said  tenancy ;  and,  for  and 
during  all  the  time  aforesaid  and  hitherto,  the  said 
chattels  and  fixtures  were  and  still  are  the  chattels  and 
fixtures  of  the  plaintiff;  and  thereupon,  defendant  having 
notice  of  the  premises,  plaintiff  afterwards,  and  within  a 
reasonable  time  in  that  behalf,  applied  to  and  requested 
of  defendant  to  purchase  the  said  chattels  and  fixtures 
of  the  plaintiff,  but  defendant  wholly  and  absolutely 
refused  then  or  at  any  other  time  so  to  do :  and  there- 
upon afterwards,  and  within  a  reasonable  and  proper 
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Vobtme  XV 11.  time  iQ  that  behalf,  and  at  a  seasonable  and  proper  time 


1851 


of  the  day,  to  wit  on  28th  January  1851,  plaintiflF 
RoFFEY  requested  of  defendant,  then  being  in  the  possession  of 
HfiNDSRBOH.  ^i^g  g^jQ  messuage  and  premises,  to  suffer  and  permit 
plaintiff  to  enter  into  and  upon  the  same  for  the  purpose 
of  his  detaching  and  removing  the  said  chattels  and 
fixtures  from  and  off  the  said  messuage  and  premises, 
and  plaintiff  would  have  entered  into  and  upon  the  said 
messuage  &c.  for  that  purpose,  and  would  in  a  reason- 
able and  proper  time  have  detached  and  removed  the 
said  chattels  and  fixtures  from  and  off  the  said  messuage 
&c.,  had  defendant  suffered  and  permitted  him  so  to  do, 
but  defendant  then  wholly  and  absolutely  refused  to 
suffer  or  permit  plaintiff  then  or  at  any  other  time  so  to  do, 
and  then  obstructed  and  hindered  and  prevented  plain- 
tiff from  entering  into  and  upon  the  said  messuage  and 
premises  for  the  purpose  aforesaid,  and  from  detaching 
and  removing  the  chattels  and  fixtures  firom  and  off  the 
same,  the  outer  door  thereof  being  then  open,  and  then 
claimed  the  right  and  title  to  use  the  said  chattels  and 
fixtures  as  his  own  for  and  during  his  said  tenancy,  and 
then  and  from  thence  hitherto  hindered  and  prevented 
the  plaintiff  from  having  or  using  the  same,  and  he 
himself  used  the  same  and  converted  and  disposed 
thereof  to  his  own  use. 

The  second  count  was  in  trover  for  "  divers  goods  and 
chattels,  to  wit"  &c. :  nearly  the  same  list  of  articles  as 
that  given  in  the  first  count,  but  without  any  averment 
of  their  being  fixed  or  fastened  &c. 

Pleas :  1.  Except  as  to  the  grievances  in  the  second 
count  mentioned,  so  far  as  they  relate  to  the  blowers, 
curtain  laths,  hat-pins,  rods  (and  a  few  other  articles) 
therein  mentioned.  Not  guilty.     Issue  thereon. 
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2.  To  the  let  count :  That  John  Bowler  did  not  grant  Queen'M  Btneh. 

to  plaintiflF  the  said  leave  and   licen&e  in  that  count  I 

mentioned,  in  manner  and  form  &c.     Conclusion  to  the       ^^^^^ 
country.     Issue  thereon.  Henderson. 

3.  To  the  second  count,  except  as  in  the  first  plea 
excepted.  Not  possessed.  Conclusion  to  the  country. 
Issue  thereon. 

4.  To  the  grievances  in  the  second  count  mentioned, 
so  tar  as  they  relate  to  the  said  blowers,  &c.  (the  articles 
excepted  in  the  first  plea),  payment  into  Court  of  3t ; 
which  the  plaintiff  accepted. 

On  the  trial,  before  Alderson  B.,  at  the  last  Surrey 
assizes,  the  facts  material  to  the  present  report  appeared, 
substantially,  as  stated  in  the  first  count.  It  was  proved 
that,  when  the  plaintiff's  term  was  about  to  expire,  he 
requested,  by  letter  dated  August  27th  1850,  to  know 
whether  Bowler  would  purchase  the  fixtures  belonging 
to  him,  and  which  were  among  the  articles  mentioned  in 
the  first  count.  It  was  assumed  at  the  trial  that  these 
were  things  which  might  be  removed  during  the  term, 
but  (in  the  absence  of  express  stipulation)  were  not  re- 
moveable  after%vards. 

The  plaintiff's  proposal  was  in  terms  as  follows.  Afler 
some  notice  of  a  demand  by  Bowler  for  dilapidations,  he 
said :  "  The  fixtures  being  mine,  will  you  take  them  at  a 
reasonable  sum,  deducting  what  may  be  allowed  for  dilapi- 
dations; or  will  you  allow  them  to  remain,  subject  to  a 
future  tenant  taking  them  when  you  let  the  house  ?  If 
you  allow  them  to  remain,  and  a  future  tenant  refuse  to 
take  them,  I  would  then  take  them  away ;  thinking  by 
their  remaining  the  house  would  let  better." 

On  31st  August  Bowler'^  solicitor  wrote  in  answer: 

"  At  present  there  are  two  parties  in  treaty  for  a  lease, 
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Volume  XVI L    to  commence  at  Michaelmas:  and,  if  the  premises  be  not 
repaired  by  that  time,  it  is  quite  clear  that  manifest 


1851. 


RoFFEY  injury  will  be  done  to  Mr.  Bowler ^  who  must  of  course 
Henderson,  stipulate  with  his  new  tenant  that  the  premises  be  put 
into  a  proper  state  of  repair.  Mr.  Bowler  has  no  intent 
Hon  of  purchasing  your  fixtures  ;  but  he  has  no  objection  to 
your  leaving  them  on  the  premises  and  making  the  best 
terms  you  can  with  the  incoming  tenant,^ 

In  December y  1850,  after  defendant  had  entered, 
plaintiff  requested  defendant  to  inform  him  if  he  would 
purchase  the  fixtures,  and,  on  his  declining,  claimed 
liberty  to  enter  and  remove  them.  Formal  demands  of 
the  fixtures,  and  of  access  for  the  purpose  of  removing 
them,  were  served  upon  the  defendant  in  December^ 
1850,  and  in  January  1851. 

It  was  argued  on  behalf  of  the  defendant  that  the 
license  relied  upon  by  the  plaintiff  was  inoperative 
ag'ainst  the  defendant,  not  being  by  deed:  also  that 
trover  does  not  lie  for  fixtures.  The  learned  Judge  lefl 
the  case  to  the  jury,  desiring  them  to  say  whether, 
supposing  plaintiff  entitled  to  the  fixtures,  his  application 
to  defendant  for  them  was  made  in  reasonable  time. 
The  jury  were  of  opinion  that  it  was  not:  and  the 
learned  Judge  directed  a  nonsuit,  giving  leave  to  move 
to  enter  a  verdict  for  the  plaintiff  for  9/.  10^. 

Shee  Seijt.,  in  this  term  {November  5th),  moved  ac- 
cordingly (before  Lord  Campbell  C.  J.  and  Patteson  J.), 
and  contended  that  neither  of  the  objections  taken  at 
the  trial  was  valid ;  and  that  the  point  put  by  Alderson 
B.  to  the  jury  was  not  raised  by  the  pleadings.  A  rule 
nisi  was  granted;  but  Lord  Campbell. C.  J,  said,  as  to 
the  count  in  trover :  Your  case  must  rest  upon  the  first 
count:  as  to  trover,  it  appears  to  us  clear  that,  until 
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severance,  the  fixtures  were  not  chattels.     But  you  may   Queen's  Bench, 

1851 
mention  this  point  in  argument.  ' 

ROFFEY 
V. 

Bramwell  and  Lush  now  shewed  cause.  Supposing  Henderson. 
that  the  letter  oi  August  31st  was  a  license  in  fact,  it  was 
void  in  law.  It  was  a  license  to  enter  at  a  future  time 
and  sever  something  which  would  otherwise  have  been 
part  of  the  freehold.  Wood  v.  Leadbitter  (a)  is  a  direct 
authority  for  holding  that  such  a  license,  not  under  seal, 
is  invalid  as  to  future  acts;  though  it  might  have  been 
alleged  in  defence  of  trespasses  actually  committed. 
Even  if  available  against  the  landlord,  it  could  not  bind 
a  party  to  whom  he  conveyed  the  premises;  JVdllis  v. 
Harrison  {b).  Assuming  such  a  license  to  be  grantable 
by  parol,  it  was  revocable,  and  was,  in  eflFect,  revoked  in 
this  case.  Again,  the  first  count  alleges  a  license  to 
enter  and  remove  the  chattels  without  limit  as  to  time. 
But  no  such  license  was  proved ;  nor  is  it  supposable 
that  the  landlord  would  have  given  the  plaintiff  leave  to 
do  these  acts  at  any  future  time  without  restriction.  Such 
a  license  would  have  debarred  the  landlord,  indefinitely, 
from  letting  to  any  person  who  would  not  buy  the  fix- 
tures. If  it  could  be  implied  that  a  reasonable  time  was 
intended,  it  was  proved,  and  the  jury  have  found,  that 
the  application  for  these  articles  was  not  made  within  a 
reasonable  time.  But  the  meaning  clearly  was,  that 
Bowler  himself  would  not  raise  any  objection  to  the 
plaintiflTs  removing  them.  It  may  be  that  an  action 
would  have  lain  against  Bowler  for  the  breach  of  that  con- 
tract :  but  this  is  not  such  an  action.  [Patteson  J.  Do 
the  issues  here  raise  these  questions  ?]     The  declaration 

{a)  13  M.  5-  W.  838.  (b)  i  M.  Sr  fV.  538. 
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Fdume  XV 11,    States,  in  effect,  that,  at  the  time  of  the  alleired  griev- 
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L_  ances,  the  plaintiff  had,  by  grant  from  Bowler,  a  license 

^oTTEY  jQ  Jq  certain  acts  on  the  premises :  the  second  plea  is 
Henderson,  that  Bowler  did  not  grant  to  the  plaintiff  the  said  license 
in  manner  and  form  &c. :  on  that  plea  issue  is  joined ; 
and  it  appears  that  the  license  actually  claimed  is  to  do 
certain  acts  upon  the  premises  after  they  should  be 
demised  to  a  tenant.  The  position  that  such  a  pro- 
spective license  could  not  be  granted  without  deed 
sustains  the  issue  on  the  part  of  the  defendant,  it  appear- 
ing that  no  deed  exists.  The  present  case  is  stronger 
than  that  of  IFood  v.  Leadhitter  (a),  because  here  an 
casement  in  land  is  claimed. 

Secondly,  the  articles  in  question  were  admitted  to  be 
fixtures;  and  therefore  trover  does  not  lie  for  them; 
note  (r)  to  Greene  v.  Cole  {b\  in  the  last  edition  of 
Saunders;  where  it  is  said :  '^The  law  remains  unaltered, 
that  until  they" (fixtures)  "are  severed  from  the  freehold, 
they  are  not  goods  and  chattels  at  all,  but  parcel  of  the 
fireehold;  and  as  such  arc  not  recoverable  in  trover."  Mac- 
intosh. V.  Trotter  (c),  there  cited,  supports  this  proposition. 
That  they  are  not  severed,  and  must  now  remain  part 
of  the  fireehold,  may  be  a  fault  of  the  landlord  and  a 
breach  of  contract  for  which  an  action  might  lie  against 
him :  but  the  articles  are  not  the  more  recoverable  as 
chattels.  If  a  tenant  for  life  had  had  the  leave  which 
was  given  to  the  now  plaintiff,  and  died,  a  remainder- 
man might  have  claimed  these  as  part  of  the  fi'eehold. 
The  sheriff  could  not  have  taken  them  under  a  fi.  fa. 
against  the  present  plaintiff. 


(a)  13  3/.^  W.  838.  (6>  2  Wms.  Saund.  259  c.  6th  cd. 

(r)  3  A/.  A-  W.  184. 
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Shee  Serjt.  and  Grady ^  coDtrL     In  Wood  v.  Lead^  Queeu'g  Benek. 
bitter  (a)  the  claim  was  to    a  right    over   land;    the  '___ 


principle  asserted  in  the  judgment  of  the  Court  was  Roffey 
"  that  no  incorporeal  inheritance  affecting  land  can  Hendkeson. 
either  be  created  or  transferred  otherwise  than  by 
deed"  (b) ;  and  the  doctrine  was  extended  to  interests 
less  than  an  inheritance;  but  here  nothing  more  is 
claimed  than  a  mere  permission.  Wallis  v.  Harri- 
son (c)  also  differs  from  this  case:  there  the  subject- 
matter  was  an  interest  in  the  soil,  but  the  Dean 
and  Chapter  had  only  agreed  to  give  it ;  there  was  no 
possession,  but  merely  an  executory  license ;  and  it  was 
said  that,  to  give  this,  a  deed  was  necessary.  In  both 
these  cases  the  doctrine  as  to  license  being  irrevocable 
or  not  was  confined  to  licenses  conferring  an  interest. 
In  the  present  case  there  is  no  license  coupled  with  an 
interest  [Wiffhtman  J.  Do  you  argue  that,  if  the  owner 
of  a  house  simply  gave  a  license  to  come  into  it  from 
time  to  time  for  a  particular  purpose,  and  then  demised 
the  house,  the  licensee  might  insist  upon  coming  in 
for  the  same  purpose  afterwards  ?]  He  might  [  Wight" 
man  J.  Then  you  say  that  the  lessee  here  is  bound  by 
the  license.]  He  is,  if  he  takes  from  a  person  so  bound. 
The  tenant  comes  in  to  take  away  his  own  goods.  He 
is  not  to  lose  them  merely  because  the  premises  are 
demised.  [}Vightman  J.  If  the  action  will  lie  on  that 
groimd,  you  are  entitled  to  recover  independently  of 
any  license.  Do  you  contend  that  the  allegation  of 
license  is  immaterial  to  your  case?]  The  argument 
may  go  that  length.  But  at  all  events  no  allegation  is 
made  here  of  a  license  granting  an  interest ;  nor  does  the 

(a)  13  A/.  Jr  ^'  838.  (/;)  p.  842. 

(c)    I  M.  &■  It'.  538. 
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case  require  it  [Coleridge  J.  You  must  contend  that 
you  had  a  license  to  enter  for  the  purpose  of  taking 
away  the  goods  on  any  day  during  eight  or  nine  weeks 
from  the  time  when  the  defendant  became  tenant.] 
Lord  Kenyoriy  in  Penton  v.  Robart  (a),  at  Nisi  prius, 
intimated  an  opinion  that,  ^^  where  the  tenant  has  by  law 
a  right  to  carry  away  any  erections,  or  other  things,  on 
the  premises  which  he  has  quitted,"  "he  has  a  right  to 
come  on  the  premises,  for  the  purpose  of  taking  them 
away :"  but  the  case  did  not  require  a  decision  on  that 
point.  It  is  observed  in  Mr.  Smith's  note  on  Eltoes  v. 
Matoe  (b)  in  2  Smithes  Lead.  Ca.  118  (where  the  several 
authorities  are  compared)  that  the  landlord's  right  to 
fixtures  after  the  term  seems  to  depend  upon  "a  pre- 
sumption of  law  that  the  tenant,  quitting  the  premises 
at  the  expiration  of  the  term  and  leaving  the  fixtures 
behind  him,  intended  to  bestow  them  on  his  landlord,  to 
whom  they  become  a  gift  in  law."  The  license  by  the 
landlord  rebuts  that  presumption,  and  may  be  considered 
as  the  result  of  a  special  agreement  made  between  him 
and  the  tenant  for  that  purpose.  [Wiffhtman  J.  If  you 
disregard  the  license,  how  do  you  distinguish  this  case 
fi^om  Weeton  v.  Woodcock  (c)  ?]  The  direct  ruling  there 
is,  that  "  the  tenant's  right  to  remove  fixtures  continues 
during  his  original  term,  and  during  such  further  period 
of  possession  by  him,  as  he  holds  the  premises  under 
a  right  still  to  consider  himself  as  tenant"  That  period 
was  deemed  there  to  have  expired;  but  the  circum- 
stances, in  other  respects,  were  not  like  those  of  the 
present  case. 


(a)  4  Esp,  N.  P.  C.  33.     S.  C.  in  Banc,  2  East,  88. 
(h)  3  East,  38.  (c)  7  Af.  $•  fT.  H. 
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That  trover  will  lie  for  fixtures  in  the  common  accep-  Queen*s  Bench, 
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tation  of  the  word,  if  the  tenant  has  a  right  to  them,  is 


a  point  which  was  scarcely  disputed  at  the  trial.  Davis  Rof^ey 
V.  Jones  (a)  and  Sheen  v,  Richie  (&)  are  direct  authorities  Henderson. 
for  it ;  and  the  propriety  of  such  an  action  may  be  in- 
ferred from  Penton  v.  Robart  (c).  In  Greffff  v.  fFelb  (d) 
fixtures  (the  fittings  of  a  public  house)  were  assumed  on 
both  sides  to  be  the  subject  of  an  action  of  trover.  And 
in  HaUen  v.  Runder  (e)  indebitatus  assumpsit  was  held 
to  lie  for  "  personal  chattels  which  have  been  annexed 
to  the  fireehold,  but  which  are  removeable  at  the  will  of 
the  person  who  has  annexed  them."  The  articles  in 
question  there  were,  as  here,  fixtures  of  a  dwelling 
house. 

Patteson  J.  This  rule  must  be  discharged.  The 
plaintiff^  relies  upon  a  leave  and  license  granted  by  the 
landlord  Bowler,  as  stated  in  the  first  count  (His 
Lordship  then  read  the  material  parts  of  the  count.) 
This  license  is  supposed  to  have  been  available  at  the 
time  of  the  alleged  grievance,  by  relation  to  the  time 
when  the  document  was  written.  But  the  effect  of 
that  document  as  a  license  to  enter  is  very  slight.  It 
amounts  to  no  more  than  saying:  "  Make  what  bargain 
you  can  with  the  incoming  tenant;"  not,  "if  you 
cannot  effect  a  bargain  with  him  you  may  still  enter." 
Until  the  expiration  of  the  plaintiflF's  tenancy  the 
landlord  had  no  right  of  possession:  the  actual  pos- 
session was  in  the  plaintiff^:  the  license  therefore,  if 
any,  was  prospective ;  and  the  efiect  which  the  plaintiff 

(a)  2  B.  §•  Aid,  165.  (b)  5  Af .  $•  W,  175. 

(c)  2  Etut,  88.  (d)  10  A,  §•  E.  90. 

(e)  1  Cro.  M,  §•  R.  266.     S,  C.  3  Tyr.  959. 
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!___  the   plaintiff  has  qoitted ;  not  on  the  ground  of  con- 

RoFFEY  ^j.g^j.  jjy  ^^^  tenant,  but  as  a  matter  of  duty.  The 
Hbndbbson.  declaration  so  puts  it  Such  a  license,  having  such  a  pro- 
spective operation,  is  something  like  a  grant  of  interest 
in  the  land :  but  at  all  events  it  is  a  grant  of  authority 
to  enter  and  remove  something  at  a  future  time,  which 
might  have  been  valid  if  executed,  or  might  perhaps 
have  been  a  ground  of  action  by  the  plaintiff  against 
'  his  landlord  for  not  making  such  a  bargain  with  the 
incoming  tenant  as  would  enable  the  plaintiff  to  enter 
and  take  the  fixtures:  but  the  elaborate  judgment  of 
the  Court  of  Exchequer  in  Wood  v.  Leadbitter  (a) 
shews  that,  not  being  granted  by  deed,  it  cannot, 
against  the  defendant,  sustain  the  first  count  of  this 
declaration.  As  to  the  question  whether  or  not  trover 
lies,  cases  certainly  run  very  near  the  wind:  but  the 
general  principle  is,  that,  where  the  articles  are  of  such 
a  kind  as  to  become  fixed  to  the  freehold,  the  tenant,  if 
they  are  tenant's  fixtures,  may  remove  them  during  the 
term,  or  during  such  time  as  he  may  hold  possession 
after  the  term  in  the  capacity  of  a  tenant  That  is  the 
only  right  which  exists  on  this  head,  between  him 
and  the  landlord.  If  the  articles  had  been  so  dis- 
annexed,  they  might  have  been  chattels  for  which 
trover  would  have  lain ;  or  if  they  had  never  been 
annexed  :  but  I  do  not  find  it  suggested  here  that 
the  things  in  question  were  not  annexed  to  the  free- 
hold, or  had  been  disannexed.  The  question  of 
their  being  a  gift  to  the  landlord  is  not  raised  here: 
this  is  not   the  ground  on  which  the  plaintiff's  claim 

(a)  13  Af.  §•  ir.  838. 
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from  which  it  results  that  (as  my  brother  Williams  has 

stated  in  note  (r)  to  Greene  v.  Cole  (a)),  until  they  are       ^^^^^"^ 

severed  from  the  freehold,  they  do  not  become  goods   Hbndebson. 

and  chattels,  and  trover  does  not  lie  to  recover  them. 

I  think,  therefore,  that  neither  count  of  this  declaration 

is  supported. 

Coleridge  J.  I  am  of  the  same  opinion.  Reading 
the  letter  of  the  plaintiff,  and  the  defendant's  answer 
of  August  3 1st,  I  should  say  that  the  defendant  granted 
no  right  which  was  to  have  effect  after  the  tenancy  was 
at  an  end.  He  does  not  profess  by  the  letter  in 
question  to  tie  up  either  his  own  hands  or  his  future 
tenant's.  As  a  license,  assuming  this  to  be  one,  nothing 
could  be  effectual  for  the  purpose  contemplated  here 
which  did  not  bind  the  land  in  the  hands  of  a  person 
not  privy  to  the  grant.  Now  Bowler,  in  this  case,  lets 
the  land  to  the  defendant  without  any  reservation ;  and 
the  plaintiff,  notwithstanding,  requires  liberty  to  go  in 
on  any  day  during  nine  weeks  and  pull  down  the 
fixtures.  Wood  v.  Leadbitter  (b)  shews  that,  to  carry 
such  a  right  as  that,  there  must  be  an  instrument  under 
seal.  It  is  answered  that  in  the  present  case  that  was 
not  necessary,  the  leave  being  only  a  matter  of  special 
agreement  between  Bolder  and  the  plaintiff.  But  that 
leaves  Bowler*3  rights  over  the  land  unfettered :  it 
might  give  the  plaintiff  a  cause  of  action  against  Bowler 
for  breach  of  his  engagement,  but  not  against  the  tenant 
to  whom  Bowler,  in  the  exercise  of  his  right,  demised. 

(a)  2  Wm*.  Saund.259c,  6th  ed.  (6)  13  M.  §•  W.  838. 
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WiGBTXAir  J.  My  brocfaer  Sketj  when  be  was  asked 
to  distingnish  the  [resent  case  from  Weetam  ▼.  Wood- 
coek  {a)y  admitted  that  that  case  established  a  principle 
applicable  to  this,  bat  relied  upon  a  difference  in  the 
Acts.  The  question,  then,  is,  whether  the  permksion, 
soch  as  it  was  here  prored  to  be,  gave  the  plaintiff  a 
right  to  enter  and  take  the  fixtures  after  the  defendant 
was  in  possession  of  the  premises.  The  license  was 
merely  by  parol:  bat  it  is,  according  to  the  plaintiff,  to 
take  effect,  not  daring  his  tenancy,  but  against  an  in- 
coming tenant  who  is  no  party  to  the  grant  The 
plaintiff  claims  a  right  of  entry  daring  a  reasonable 
time,  without  qualification,  for  the  purpose  of  removing 
the  fixtures.  But  to  give  such  a  power,  and  to  consti- 
tute such  an  easement,  there  must  be  a  grant  by  deed. 
This  is  laid  down  both  in  Wood  v.  Leadbitter  (b)  and  in 
a  case  still  more  in  point,  WdlUs  v.  Harrison  (c).  The 
right  assumed  to  be  created  by  this  grant  would  be  a 
right  paramount  to  that  vested  in  the  new  tenant  by  the 
subsequent  demise.  As  to  the  second  count,  I  think 
trover  was  not  maintainable  for  these  articles,  which  are 
described  as  fixtures,  a  term  prima  facie  implying  that 
they  are  fixed  to  the  freehold,  though  they  might,  under 
some  circumstances,  become  disannexed  ((/). 

Rule  discharged. 


(a)  7  Af.  §•  r.l4. 
(c)  4  Af.  §•  r.  538. 


(b)  13  Af.  §•  JT.  838. 

(d)  No  fourth  Judge  was  in  Court. 
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Dob,  on  the  demises  of  Lansdell  and  others,  ^^K-'isth. 
against  Goweb. 


"  We.  the 
churchwardens 
and  overseers 
ofP.,  do  hereby 
agree  to  let 


EJECTMENT  for  messuaces  and  land  in  the  parish   Defendant  in 
^      ^  ejectment  was 

of  Pembury  in  Kent     Demise,  May  17th,  1851,  let  into  pos. 
1-cvrv-         »«  1*-*-  r  1  I'l      session  of  a 

by  Stephen  LansdeU  and   Henry  Jarman  the  church-  cottage,  pa- 
wardens,  and  Evans  Williams  Morris  and  James  Baldwin  pcny,  by  the 
overseers  of  the  poor,  of  the  said  parish.     Further  de-  J?^.,  whose* 
raises:  By  the  same  parties,  mentioned  by  name  only  Jes^^^^^o^tho*^ 
without  any  addition  of  office :  By  Morris  and  Baldwin^  p'a»ntiff.    An 

•^  •'  entry  was  on 

overseers :  By  the  Guardians  of  the  poor  of  the  Union  that  occasion 

made  in  the 

of  Tunbridge^  Kent :  By  William  Hartridge  and  Thomas  vestry-book,  as 
Austen,  churchwardens,  and  Benjamin  Pawley  an  over- 
seer of  the  poor,  of  Pembury :  By  the  three  last  men- 
tioned parties,  without  addition  of  office  :  By  Benjamin 
Pawley  and  George  Budgen:  By  Benjamin  Pawley :  And  ^^/ufy^crlvi] 
other  demises  by  churchwardens  and  overseers  of  Pem-  erected  cot- 

•^  tage"  «c., 

•'  situate*'  &c., 
**at  the  rent  of  U.  6d.  per  week :  and  the  said  /.  B.  doth  hereby  agree  to  quit  and  give 
up  the  said  cottage  into  the  hands  of  the  parbh  officers  at  any  time  on  one  month's  notice 
firom  the  churchwardens  and  overseers  for  the  time  being,  or  one  of  them,  or  by  their  order  :** 
"  the  rent,  as  above  stated,  to  commence  from  the  date  hereof.  Witness"  &c.  Signed  by 
defendant  and  an  overseer. 

Defendant  occupied  the  premises  for  twenty  years,  paying  no  rent.  He  was  then  served 
with  a  notice  to  quit,  signed  by  an  overseer  but  by  no  churchwarden ;  but  he  refused  to 
give  up  the  property,  claimine:  it  as  his  own.  Ue  continued  to  occupy  for  five  years  longer, 
and  then  sold  the  premises.  There  was  evidence  that  his  occupation,  and  the  circumstances 
of  it,  were  known  to  the  successive  parish  officers  during  all  the  above  period.     Held  : 

That,  if  the  parish  officers,  lessors  of  the  plaintiff,  were  entitled  to  maintain  the  action, 
notice  to  quit  was  unnecessary,  the  defendant  having  disclaimed. 

That  the  document  above  described  was  for  a  sufficiently  determinate  period  to  constitute 
a  lease. 

That  such  a  lease,  being  for  less  than  three  years,  might  have  been  granted  by  the  parish 
officers  without  writing,  if  all  concurred. 

But  that  the  document  in  question  did  not  appear  to  be  a  grant  by  all  the  parish  officers, 
as  the  overseer  did  not  profess  to  sign  lor  all,  nor  did  it  appear,  by  the  document  itself  or  by 
extrinsic  evidence,  that  all  the  officers  concurred  :  Consequently,  that  there  was  no  valid  lease 
under  the  powers  given  to  parish  officers  by  stat.  59  G.  3.  c.  12.  ss,  13.,  17. : 

And,  therefore,  that  the  defendant  held  without  such  lease  in  writing  as  is  contemplated 
by  the  Limitation  Act,  3  &  4  fT.  4.  c.  27.  «.  8.,  and  the  right  of  the  lessors  of  the  plaintiff 
to  bring  ejectment  was  barred  by  sects.  8  and  2. 

2q 
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Foimme  XVII.   buTv^  witb  and  without  addition,  which  it  is  unnecessary 

to  set  forth. 

On  the  trial,  before  Jervis  C.  J.,  at  the  last  Maid- 
stone Summer  Assizes,  it  appeared  that  the  premises  in 
question  had  lately  been  purchased  by  the  defendant  of 
one   Joseph   Boghurst.     In  1823,   Boghurst  had  been 
allowed  by  the  officers  of  Pembury  to  take  possession  of 
a  piece  of  land  situate  in  the  parish,  and  of  a  cottage, 
which  they  built  upon  the  land  for  him.     On  his  taking 
possession,  he  signed  the  following  entry  in  a  book  belong- 
ing to  the  churchwardens  and  overseers  of  Pembury. 
Memorandum,  Vestry  room,  Feb.  27th,  1824. 
We,  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  Pembury  in  the  county  of  Kenty  do  hereby 
agree  to  let  to  Joseph  Boghurst^  of  the  said  parish,  the 
newly  erected  cottage  and  premises,  situate  at  Henard*s 
Green  in  the  said  parish,  at  the  rent  of  1*.  6rf.  per  week: 
And  the  said  Joseph  Boghurst  doth  hereby  agree  to  quit 
and  give  up  the  said  cottage  &c.  into  the  hands  of  the 
parish  officers  of  the  said  parish  at  any  time  on  one 
month*s   notice   being   given   to   that   effect  from   the 
churchwardens  and  overseers  for  the  time  being,  or  one 
of  them,  or  by  their  order :  And  the  said  Joseph  Bog- 
hurst  doth  hereby  further  agree  not  to  take  in  any  other 
person  as  inmate  or  lodger,  nor  suffer  any  other  person 
whatsoever  to  occupy  or  reside  on  the  said  premises  but 
himself,  his  wife  and  children,  without  the  leave  of  the 
parish  officers  specially  granted  for  that  purpose :  the 
rent,  as  above  stated,  to  commence  from  the  date  hereof. 
Witness  our  hands  this  27th  day  of  February^  1824. 
(Signed)  Joseph  Boghurst^  my  +  mark. 
Benjn.  Pawley,  overseer. 
Geo.  Budgen,  assistant  overseer. 
William  Pawley,  witness. 
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There  were  two  churchwardens  (Hartridge  and  AustenX  Qu«en'»  Bench. 

J             .                             r        1..    1               1861. 
an  overseer  and  an  assistant  ovenseer,  when  this  docu-  


ment  was  signed.    Boghurst  was  several  times  afterwards     ^^J^^ 

relieved  by  the  parish  officers  as  a  pauper,  and  was  ^• 

permitted  to  occupy  without  paying  or  being  asked  for 

rent.     Repairs  were  done  to  the  premises  in  1832  or 

1833  by  the  parish.     In  1844  Boghurst  was  served  with 

a  notice  to  quit,  signed,  not  by  all  the  parish  officers,  but 

only  by  an  overseer  and  an  assistant  overseer.   He  refused 

to  give  up  possession,  alleging  that  the  property  was  his 

own  and  the  parish  had  nothing  to  do  with  it ;  and  he 

continued  to  hold  the  premises  thenceforward  till,  in 

1850,  he  sold  them  to  the  now  defendant.     During  this 

latter  part  of  his  occupation  he  was  rated  for  them  to 

the  poor. 

Shee  Serjt.,  for  the  defendant,  objected :  That  there 
was  no  lease  proved,  for  that  the  memorandum  of  1824 
was  not  for  any  determinate  period,  and  the  tenancy 
created  by  it,  if  any,  was  a  tenancy  at  will,  in  which  case 
the  twenty  years'  limitation  under  stat  3  &  4  fF.  4.  c.  27. 
must,  by  sect.  7,  run  from  the  expiration  of  the  first 
year,  there  being  no  evidence  of  determination  of  the 
will  within  twenty  years  before  action  brought;  or  else 
the  tenancy  was  from  month  to  month,  or  at  most  from 
year  to  year,  and  then  the  right  of  entry  roust,  by  sect.  8, 
be  deemed  to  have  accrued  at  the  end  of  the  first  month 
or  first  year,  for  that  there  was  no  written  lease :  That, 
if  the  memorandum  was  in  form  a  lease,  it  was  invalid, 
because,  the  property  being  parochial,  the  church- 
wardens and  overseers  should  have  demised  according 
to  Stat.  59  G.  3.  c.  12.  sects.  13,  17,  and  for  some  given 
period,  and  both  sets  of  officers  should  have  signed  the 
instrument:  And  that  the  notice  to  quit  was  invalid, 
2  Q  2 
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sect.  24,  by  the  churchwardens  and  overseers  or  the 

l^^sDELL     ™*J^^  P^**^  ^^  ^^*^'"'     ^^^  ^'^^^  ^ ''"^^  Justice  observed, 
▼•  on    this  point,  that  the  notice  might  Ije  unnecessary, 

UOWERa 

there  having  been  a  disclaimer.  Leave  was  given  to 
move  for  a  nonsuit  on  all  the  points;  and  a  verdict  was 
found  for  the  plaintiff. 

Shee  Serjt,  in  this  term  {November  4th),  moved 
accordingly :  He  cited,  as  to  the  term  created  by  the 
instrument  in  question,  Kemp  v.  Derrett  (a) :  he  relied 
upon  the  above  clauses  of  stat.  3  &  4  ^.  4.  c.  27.,  and 
distinguished  this  case  from  Doe  dem.  Davy  v.  Oxen- 
ham  {h)  (cited  at  the  trial) :  And,  as  to  the  requisites 
of  a  lease  by  parish  officers,  he  cited  Phillips  v. 
Pearce  (c),  Ward  v.  Clarke  (d)  and  Doe  dem.  Higgs  v. 
Terry  (e).  He  also  objected,  as  on  the  trial,  to  the 
notice  to  quit.  [Lord  Campbell  C.  J.  Was  any  neces- 
sary {g)  ?  Do  not  the  facts  amount  to  a  disclaimer  ?] 
Shee  Serjt.  admitted  that  Jervis  C.  J.  had  suggested  the 
same  answer.  A  rule  nisi  was  granted  on  the  other 
points;  no  rule  on  this  last 

Bramwell  and  Willes  now  shewed  cause.  The  parish 
officers  are  entitled  to  recover,  under  the  general  clauses, 
2  and  5,  of  stat.  3  &  4  W.  A,  c.  27.,  unless  the  case  falls 
within  sect.  8.  That  clause  enacts  that,  when  any 
{)erson  shall  be  in  possession  of  any  land  "as  tenant 
from  year  to  year  or  other  period,  without  any  lease  in 

(a)  3  Camp.  509. 

(6)  7  M.  §•  W.  VM,  Bramwell,  in  shewing  causo,  said  that  this  case 
was  cited  only  to  shew  that  no  iuferenco  arose  from  the  mere  non-payment 
of  rent.  (c)  5  B,  ^  C.  433. 

{d)  12  M.  Sr  W.  747.  (0  AA,8^E.  274. 

{g)  See  Wildbor  v.  Rainforth,  S  B.  ^  C.  4. 
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writing,  the  right  of  the  person  entitled  subject  thereto"   Q„^g„.,  Sench. 

"  to  bring  an  action  to  recover  such  land  or  rent  shall        ^^^^' 

be  deemed  to  have  first  accrued  at  the  determination  of      Doe  dem. 

^  Lanbdei.l 

the  first  of  such  years  or  other  periods,  or  at  the  last         ^  v. 

time  when  any  rent  payable  in  respect  of  such  tenancy 

shall  have  been  received  (which   shall   last  happen)." 

The    question,   therefore,   is,    whether   the   writing  of 

February  27th,  1824,  was  a  binding  lease  or  not     In  its 

forA  it  is  clearly  a  demise  of  some  interest.     It  creates 

a  tenancy  from  month  to   month;  the   continuance  is 

monthly,  though  the  rent  is  payable  weekly.     At  least 

there  was  a  tenancy  from  week  to  week ;  and  that  satisfies 

the  words  "from  year  to  year  or  other  period."     There 

was   an   interest    for   five    weeks   at    all   events.     The 

authorities   shew    that   "from   year  to    year"    includes 

a  holding  for  a  less  period.     A  writ  of  waste,  where 

the  letting  was  for  half  or  a  quarter  of  a  year,  ran 

"quod   tenet  ad  terminum  annorum ;"  Littleton^  B.  1. 

8.  67.     Kemp  v.  Derrett  (a)  is  an  authority  against  the 

defendant:    there  an  agreement    that    the    tenant  was 

"always  to  be  subject  to  quit  at  three  months'  notice" 

was  deemed  to  give  a  holding  "  from  three  months  to 

three  months."     No  other  construction  is  required  here. 

"  Tenant  at  will  is,  when  a  man  lets  lands  to  another 

without  limiting  any  certain  or  determinate  estate ;"  Com, 

Dig.  Estates  (H  1.):  that  is  clearly  not  the  present  case. 

It  is,  however,  contended  on  the  other  side  that  no  lease 

existed   because   there   was   not   a   document   formally 

executed  by  the  parish  officers  under  the  powers  given 

by  Stat.  59  G,  3.  c.  12.    But,  to  take  the  case  out  of  the 

o[)eration  of  slat.  3  &  4  Jl\  1.  c.  27.  s.  8.,  nothing  more 

was  requisite  than  ''  a  lease  in  writing."     Such  a  lease 

as  would,  at  llie  time  of  its  execution,  have  satisfied  the 

(a)   3  Camp,  610. 
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VUrnm*  XriL 
1851. 


Doe 

Laksdell 

GOWEA. 


Statute  of  Frauds  was  snflScient.  The  memorandoin  in 
question  has  not  the  form  of  a  deed,  and  does  not  profess 
to  be  a  regttlar  document  executed  by  the  parochial 
bodj.  It  evidences  the  transaction  between  lessors  and 
lessee,  and  binds  the  lessee  at  least  The  demise  was 
not  required  by  the  Statute  of  Frauds  to  be  in  writing 
and  signed  by  the  grantors,  being  for  less  than  three 
years :  it  would  have  been  free  from  objection  under 
that  statute,  if  agreed  upon  by  word  of  mouth  ;  *and 
there  was  no  necessity  that  all  the  parish  officers  should 
be  present,  provided  all  concurred.  The  memorandum, 
written  in  the  book  which  contains  the  entries  of  their 
transactions,  was  some  proof  of  their  concurrence ;  and 
it  was  followed  by  actual  possession,  which,  accord- 
ing to  the  evidence,  must  have  been  known  to  them 
and  their  successors.  If  any  signature  was  necessary 
independently  of  the  Statute  of  Frauds,  the  signature 
of  the  tenant  to  the  words  beginning  "  We  the  church- 
wardens and  overseers"  &c.  was  sufficient,  and  was 
binding  upon  him.  There  is,  therefore,  a  sufficient 
lease  in  writing  to  meet  the  intention  of  stat.  3  &  4  ^.  4. 
c.  27.  8.  8.,  tlioiigh  it  be  not  well  executed  according  to 
Stat.  59  G.  3.  c.  12. 

But,  even  under  stat  59  G.  3.  c.  12.,  it  was  not  neces- 
sary that  the  instrument  should  be  executed  by  all  the 
parish  officers.  In  Smith  v.  Adkms[a\  where  an  alleged 
demise  to  churchwardens  and  overseers  was  objected  to 
because  not  shewn  to  have  been  by  deed  and  accepted 
under  the  corporation  seal,  Parke  B.,  delivering  the  judg- 
ment of  the  Court  of  Exchequer,  said :  **  We  think  that 
the  answer  to  this  objection  is,  that  they  are  not  made 
by  the  Act,  59  G.  3.  c.  12.  s.  17.  a  complete  body  corpo- 
rate, but  they  are  only  empowered  *  to  accept,  take,  and 

(tf)  8  Af.  4-  FT.  36-2. 


T. 
GOWBE. 
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bold,  in  the  nature  of  a  body  corporate.'  **    "  It  appears  Queen  $  Bench. 
to  us  that  the  demise  to  the  churchwardens  and  over-  * 

seers  was  sufficient  to  vest  the  property  in  them  on  ^goELi. 
behalf  of  the  parish,  by  their  assent  and  entry,  without 
any  acceptance  by  them  by  an  instrument  under  the 
common  seal  of  the  supposed  corporation,  as  might  have 
been  necessary  in  the  case  of  a  proper  corporation, 
according  to  the  rules  of  the  common  law.''  And,  in 
Crotddswarth  v.  Knights  (a),  the  same  learned  Judge, 
delivering  the  judgment  of  the  Court,  said :  "  Con- 
ceding that  by  the  operation  of  the  statute"  (59  G.  3. 
e.  12.)  ^Uhe  legal  estate  was  transferred  to  the  church- 
wardens and  overseers  in  1819,  it  was  a  corporation  of 
a  peculiar  kind,  differing  from  all  ordinary  corporations ; 
and  considering  the  objects  for  which  the  statute  made 
the  parochial  officers  a  corporation,  which  was  the  care 
and  proper  management  of  the  parochial  property,  we 
have  no  doubt  that  it  was  competent  for  any  one  church- 
warden or  overseer  to  make  or  order  a  distress  to  be 
made  without  calling  a  meeting  of  all,  and  having  the 
authority  of  the  majority  of  those  present."  This  case 
did  not  turn  upon  the  making  of  a  lease  by  the  parish 
officers;  but  it  shews  that  in  matters  relating  to  the 
parochial  property  they  may  act  individually  and  not  as 
a  corporation.  As  to  Phillips  v.  Pearce  {b),  cited  in 
moving  for  the  rule  nisi,  the  churchwardens  there  had 
granted  a  lease  for  twenty  one  years  without  the  overseers; 
and  the  question  was  whether  a  grant  by  churchwardens 
as  a  body  independent  of  the  overseers  was  valid.  The 
same  observation  applies  to  Doe  dem.  Higgs  v.  Terry  (c), 
so  far  as  that  case  regards  the  validity  of  a  demise  by 

(o)'  11  3f.  $■  W,  337.  (fc)  h  B.^  a  433. 

(c)  A  A.^E.  274. 
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Foimme  xvii.    cburchwardens  only.     Here  the  formalities  of  a  deed  do 

1851 
-  not  come  in  question ;  all  that  is  wanted  is  a  '*  lease  in 

Lansdell      ''writing  f  and  the  lease  here,  not  being  for  more  than 
GowEE.       ^l^ree  years,  did  not  require  to  be  signed  by  the  grantors 
according   to  sect   1  of  the  Statute  of  Frauds,  being 
within  the  exception  of  sect.  2.     Again,  if  the  signature 
of  the  lessors  was  necessary,  here  is  a  signature  by  one 
overseer ;  if  he  signed  for  all  the  officers  it  is  suflScient : 
and  there  was  evidence,  on  the  face  of  the  document 
and  from  the  circumstances  of  the  case,  that  he  did. 
[PaUeson  J.     In  the  case  of  a  partnership  has  it  ever 
been  assumed  that  the  signature  of  one  partner,  not  pro- 
fessing to  sign  for  himself  and  the  firm,  bound  them? 
Coleridge  J.     Suppose  such   a   document   as    this  had 
been  executed  under  seal,  what  would   have  been  its 
effect  ?]     It  would  appear  by  Cooch  v.  Goodman  (a)  that 
a  party  executing  might  have  been  bound  by  it.  [^IVight' 
man  J.      Though   binding,    would  it  be   a  "lease  in 
writing?"     Coleridge  J.     Although  it  might  be  evidence 
of  the  terms  of  demise.]     When  a  plaintiff  produces  a 
counterpart,  it  is  no  objection  that  the  only  signature 
appearing  is  that  of  the  defendant    [  Wightman  J.  There 
it  would  be  taken  that  a  part  was  executed  on  each  side : 
but  here  the  whole   document   is  before  us.]     IVilles 
mentioned  Wheatley  v.  Boyd  {b\   moved  this  term  in 
the  Court  of  Exchequer. 

Shee  Seijt.  (with  whom  was  Hom\  contrtL  The 
instrument  signed  by  one  overseer  was  no  demise  by 
the  parish  officers.  {Coleridge  J.  Suppose  the  othere 
had  expressly  authorized  him.]     There  was  no  evidence 

(a)  2  Q.  B.  680.  599,  600.  (6)  7  Exch.  20. 
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of  that     And  the  statute  59  G.  3.  c.  12.  would  still  not   Qwtn't  Batch. 

I  Of  I 

have  been  complied  with.     Phillips  v.  Pearce  (a)  decides        - 
thia  point     The  object  of  the  statute  was  to  make  the     ^^^^^l 
parish  officers  a  quasi  corporation ;  and  it  is  evident  from  ^* 

sects.  17  and  24  that  all  were  intended  to  act,  and  in  so 
doing  to  declare  themselves  as  the  acting  parties.  No 
attempt  was  made  at  the  trial  to  meet  this  objection  by 
shewing  that  one  parish  officer  was  authorized  by  the 
rest :  the  point  mainly  relied  upon  for  the  plainti£f  was 
that  no  lease  under  the  statute  of  59  G.  3.  was  neces- 
sary. [Wiffhtman  J.  Suppose  the  lessors  had  not  been 
parish  officers,  but  other  persons  having  a  joint  autho- 
rity.] The  demise  would  not  have  been  good.  The 
point  now  contended  for  was  assumed  in  Wheatley  v. 
Boyd{b\  which  is  an  authority  for  the  defendant 
Cooch  V,  Goodman  (c)  was  under  the  consideration  of 
the  Court  of  Exchequer  in  that  case,  and  in  Pitman  v. 
Woodbury  {dy  (Shee  Serjt  read  the  comments  of  Parke  B., 
in  the  latter  case  (e),  uponCooch  v. Goodman  (c) ).  Patte- 
son  J.  said,  in  Doe  dem.  Marlow  v.  Wiggins  (g) :  "  Cooch 
V.  Goodman  (c)  was  a  very  peculiar  case.  All  that  the 
Court  decided  there  was,  that  the  action  might  lie 
though  the  deed  was  not  executed  by  the  covenantees : 
it  was  not  held  that  an  interest  passed  by  the  deed,  or 
that  it  amounted  to  a  lease.  And  the  case  went  off 
upon  another  point."  Here  it  is  requisite  to  the  plain- 
tiff's case  that  there  should  have  been  a  "  lease  in 
writing :"  and  the  authorities  shew  that  there  was  none. 
And,  further,  a  lease  must  be  for  "  a  determinate  time ;" 
4  Bac,  Abr,  816.  tit  Leases  and  Terms  for  Years  (K), 

(a)  5  B.S^  C.  433.  (fc)  7  Exch.  20. 

(c)  2  Q.  B.  580.  (d)  3  Exch.  4. 

(«)  3  Exch.  11-13.  (g)  4  Q.  B,  367.376. 
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1851. 

Dm  den. 
Lanbdbll 

V. 

Gowcm. 


7th  ed  [  Wightman  J.  A  time  is  fixed  here  by  impli- 
catioD.]  It  does  not  appear  whether  the  holding  was 
to  be  weekly  or  monthly.  (He  was  then  stopped  by 
the  Court) 

Patteson  J.  {ay  The  whole  question  is  whether 
there  was  in  this  case  a  lease  in  writing  within  stat. 
3  &  4  ^.  4.  c.  27.  9.  8.  It  is  contended  for  the  plaintiff 
that,  under  stat  59  G.  3.  c.  12.,  it  was  not  essential  that 
there  should  be  a  written  lease  for  a  term  like  this :  and 
that  is  true;  there  might  be  a  tenancy  of  some  sort 
created  without  writing.  But,  if  there  be  no  actual 
lease,  the  twenty  years  limitation  under  stat  3  &  4 
W.  4.  c.  27.  has  taken  effect  long  since.  So  that  we 
still  come  to  the  question  whether  or  not  there  was  a 
lease  in  writing.  That  there  was  no  lease  for  a  deter- 
minate period  is  not  the  strong  point  for  the  defendant 
On  the  words  of  the  memorandum  an  implication  might 
be  raised  that  the  holding  was  to  be  from  month  to 
month.  The  real  question  is,  whether  the  execution  of 
this  instrument  by  one  parish  ofiicer  is  sufficient  for  the 
present  purpose.  It  is  not  the  signature  of  a  document, 
generally,  but  of  a  lease ;  of  something  which  is  to  pass 
an  interest.  It  was  scarcely,  I  think,  contended  that,  if 
this  had  been  a  demise  under  seal  on  behalf  of  several 
lessors,  the  execution  of  one  only  would  have  been 
enough,  unless  he  had  had  a  power  of  attorney.  But  it 
was  argtied  that  one  parish  officer  might  execute  such  an 
instrument  as  this,  by  the  mere  assent  of  the  others. 
And,  if  he  had  in  terms  professed  to  execute  for  himself 
and  the  others,  that  might  have  been  so  held :  at  least 


(a)  Lord  CampbtU  C.  J.  was  at  the  Criminal  Court  of  Appeal,  Erie  J. 
at  Niti  priiu. 
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it  might  have  lain  on  the  opposite  party  to  shew  that  QueeiCa  Bemek. 

there  was  no  authority :  but  the  execution  was  not  in  * 

that  form.  Then  it  is  suggested  that  the  document  ^^^^ 
itself  professes  to  be  the  lease  of  all,  and  may  be  deemed  rj^l^ 
so  if  they  in  fact  assented.  But,  admitting  that  position 
(though  I  do  not  see  that  it  is  correct),  evidence  of  an 
actual  assent  should  have  been  given :  and  the  learned 
Judge*s  notes  do  not  shew  any  such  evidence ;  nor  does 
any  appear  on  the  face  of  the  instrument.  If  the  lessors 
of  the  plaintiff  can  give  such  proof  hereafter,  they  may 
try  the  case  again :  at  present  the  rule  will  be  absolute 
for  a  nonsuit. 

Coleridge  J.  The  lessors  of  the  plaintiff  are  barred 
by  the  limitation  of  stat.  3  &  4  AF.  4.  c.  27.  s.  8.,  unless 
there  was  a  lease  in  writing:  that  is,  not  merely  an 
instrument  which  would  be  evidence  of  the  conditions 
of  holding,  but  one  passing  an  interest.  Here,  the  entry 
in  the  parish  book  is  signed  by  one  officer  only,  not 
professing  to  subscribe  for  the  rest.  If  that  document 
had  come  in  question  the  day  after  it  was  executed,  it 
would  not  have  been  held  a  sufficient  lease  under  the 
Act  59  G.  3.  c.  12.,  which  makes  the  churchwardens 
and  overseers  a  statutory  corporation,  the  case  appearing 
in  proof  as  it  does  now.  If,  indeed,  the  additional  evi- 
dence had  been  given,  that  the  party  signing  had  taken 
the  instructions  of  his  colleagues,  and  signed  under  those 
instructions,  I  do  not  say  whether  or  not  that  would 
have  been  sufficient.  But  it  lay  upon  the  lessors  of  the 
plaintiff  to  shew  that  the  officer  signing  did  so  as 
agent  for  the  rest.  Therefore  there  must  be  a  nonsuit, 
which  will  give  the  opportunity  of  trying  this  question 
again. 
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f«/M«  xviL  WicHTMAX  J.     The  case  redoces  itself  to  one  point, 

1S51.  .  . 
' whether  or  not  there  was  a  lease  in  writing.     The  docu- 


LAVftDf^  meni  prodaced  in  evidence  might  have  been  such  as  to 
Gov£A.  ^^^  '^^  party  signing  as  tenant:  but  that  does  not 
meet  the  object  of  staL  3  &  4  JT.  -L  c.  27.  «.  8.,  which 
requires  an  instrument  in  writing  that  may  operate  as  a 
lease.  Therefore  the  case,  as  it  stands,  is  not  taken  out 
of  the  limitation. 

Rule  absolute  for  a  nonsuit 


MomUf,         The  Queen   against  The   Master,  Fellows,  and 
Assistants  of  the  College  of  God's  Gift,  in 

DULWICH. 


I^r  ANDAMUS  commanding  to  admit  Ricltard  Ullliam 


Kioff  Jamei 
1ft,  by  a  char- 
Mr  io  1619,  Allen  to  the  office  of  Warden  of  The  College  ofGois 

to  round  a 

college,  which  ihould  consist  of  a  master,  warden,  four  fellows,  six  poor  brethren,  six  poor 
■iiteri,  and  twelve  poor  scholars,  and  should  be  a  body  corporate  for  e\-er,  and  should  be 
maintained  and  governed  according  to  such  ordinances  as  A,  in  his  lifetime,  or,  after  his 
death,  pen»on8  properly  appointed  by  him,  should  make ;  and  the  charter  empowered  A.  to 
make  ordinances  &c.  for  tne  "  maintenance,"  and  '*  government'*  of  the  said  body  corporate. 
A.t'xxx  UilO,  created  the  College,  consisting  of  one  master  &c.,  according  to  the  charter, 
and,  in  tf>20,  endowed  the  College,  by  deed,  with  lands  in  three  parishes.  In  16*26  A.  made 
certain  ordinances  in  writing,  for  the  maintenance  and  government  of  the  College. 

Dy  one  of  these  ordinances  it  was  provided  that  the  churchwardens  of  the  said  three 
parishes  should  bo  "  assistants  to  the  master,  warden  and  fellows  of  the  said  College  in  the 
governing  thereof:'*  By  another  (the  10th),  that,  when  the  place  of  warden  should  be 
void,  the  ni«»ter,  the  assistants  and  fellows  should  go  to  the  chapel  of  the  College  and 
••  proceed  to  the  election  of  a  warden  ;"  and  that,  after  certain  formalities,  *'  the  electors 
shall  make  tho  said  election  indifferently  '*  By  another  ordinance,  that,  if  the  places  of 
both  master  and  warden  should  be  vacant  at  the  same  time,  the  senior  fellow  should  give 
notice  to  tho  assistants  to  repair  to  the  College  within  three  days,  **  to  join  with  the  fellows 
in  the  election"  of  a  new  master,  which  should  be  in  all  points  as  K)rmerly  described  in 
tho  election  of  a  warden.  Other  ordinances  gave  to  the  assistants  the  power  of  selecting 
<:ortain  mcmb  rs  of  the  corporation  in  particular  cases.  Tho  assistants  had,  ever  since  the 
foundation  of  tho  College,  been  accustomed  to  vote  at  the  election  of  a  warden.  Held  : 

I.  That  the  effect  of  tho  ITjth  ordin  nco,  taken  with  the  re^t.  and  coupled  with  the  con- 
tcm|M)raneous  usage,  was  to  give  the  assistants  the  right  of  voting  at  the  election  of  warden. 

*2.  That  A.  had  power,  under  the  charter,  to  give,  uhcncver  he  chose  to  make  his 
ordinances,  such  a  right  to  the  assistants,  although  he  could  not  make  them  members  of  the 
<:or|K)ration.  * 


XV.   VICTORIA. 


601 


Gifty  in  Dulwich.  The  writ  suggested  that  King  James 
Ist,  by  letters  patent,  dated  2l8t  June  1619,  granted  and 
gave  licence  to  Edward  Alleyne  oi  Dulwich^  in  the  county 
of  Surreyy  that  he,  for  and  towards  the  relief,  sustenance 
and  maintenance  of  poor  men,  women  and  children, 
and  the  education  and  instruction  of  the  said  poor 
children,  should  have  fiiU  power  &c.  to  make,  found, 
erect,  create  and  establish  one  college  in  Dulwich  afore- 
said, which  should  enure  and  remain  for  ever,  and 
should  consist  of  one  master,  one  warden,  four  fellows, 
six  poor  brethren,  six  poor  sisters,  and  twelve  poor 
scholars,  to  be  maintained,  sustained,  educated,  guided, 
governed  and  ruled  according  to  such  ordinances, 
statutes,  and  foundation,  as  should  be  made,  set  down, 
established  and  ordained,  by  the  said  E.  A,  himself  in 
his  lifetime,  or  any  other  person  or  persons,  after  his 
death,  as  should  be  specially  nominated,  deputed  &c. 
thereunto  by  him  in  his  lifetime  under  his  hand  and 
seal.  That  the  said  Edward  Alleyney  during  his  life, 
and  the  said  other  person  or  persons  so  to  be  nominated, 
&c  by  him  &c.  as  aforesaid,  should  have  full  power  and 
ample  authority  to  ordain,  make,  create,  establish  and 
found  ordinances,  rules,  constitutions  and  statutes  for 
the  more  better  and  orderly  maintenance,  sustenance, 
education,  instruction,  guiding,  government,  and  rule  of 
the  said  master,  warden,  four  fellows,  six  poor  brethren, 
six  poor  sisters,  and  twelve  poor  scholars  of  the  said 
College,  when  and  as  often  as  need  should  require ;  and 
that  the  said  College  should  be  called  The  College  of 
Gois  Gift  And  that  the  said  master,  warden,  four 
fellows,  &c.,  and  their  successors,  when  the  same  College 
should  be  so  created,  &c.  as  aforesaid,  ^^  should  be  in 
deed  and  name  one  body  corporate  and  politic,  and  one 
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perpetual  commonalty,  and  should  have  perpetual  suc- 
cession for  ever  to  endure."  Recital  of  grant  by  the 
Crown  to  the  master  &c  of  licence  to  purchase,  and  to 
E.  A.  Alleyne  to  grant  to  them  and  their  successors, 
certain  manors,  lands,  &c. 

That  the  said  King  James  Ist,  by  the  said  letters 
patent,  did  grant  and  give  licence  and  authority  to 
E.  A.y  as  long  as  he  should  live,  and  after  his  death 
to  such  person  or  persons  as  he  should  in  his  lifetime 
nominate,  &c.,  under  his  hand  &c.,  from  time  to  time, 
and  as  often  as  need  should  require,  to  make,  ordain, 
constitute  and  establish  statutes,  ordinances,  constitu- 
stions  and  rules  for  the  good  and  better  maintenance, 
sustenance,  relief,  education,  government  and  ordering 
of  the  said  College  and  of  the  said  master,  warden,  four 
fellows,  six  poor  brethren,  six  poor  sisters,  and  twelve 
poor  scholars  and  their  successors  for  ever,  and  of  all 
and  every  the  manors,  messuages,  lands,  &c.,  therein 
formerly  mentioned,  and  the  rents,  issues,  revenues, 
&c.,  of  the  same.  And  that  the  said  statutes,  &c. 
so  by  him,  them,  or  any  of  them  to  be  made,  &c., 
should  for  ever  and  in  all  succeeding  times  stand,  be 
and  remain  inviolable  and  in  full  force  and  strength 
in  law  to  all  constructions,  intents  and  purposes;  the 
same  being  not  repugnant  to  the  Royal  prerogative, 
nor  contrary  to  the  laws  and  statutes  of  the  realm  of 
England^  nor  any  the  Ecclesiastical  laws,  canons  or  con- 
stitutions of  the  Church  of  England  which  then  should 
be  in  force. 

That  the  said  E.  A.^  by  his  deed,  executed  and 
bearing  date  13th  September  1619,  for  the  better  main- 
tenance, education,  relief  and  sustenance  of  poor  and 
needy  people,  men,  women  and  children  of  the  several 
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parishes  of  St  Botolph  without  Bishopsgate,  London^  of  QiMeii*«  Betieh, 
St  Saviour  in  Southwarh,  of  that  part  of  the  parish  of  . 
St  Giles  without  Cripplegate,  London,  which  is  in  the 
coanty  of  Middlesexy  and  of  the  parish  of  Camberwell 
in  the  county  of  Surrey,  did,  by  virtue  and  force  of  the 
said  letters  patent,  and  by  the  power  and  authority 
thereby  to  him  granted,  make,  found,  create,  and  estab- 
lish one  (College  in  Dulvnch  aforesaid  in  the  said  county 
of  Surrey,  which  should  endure  and  remain  for  ever,  and 
should  consist  of  one  master,  &c.  (as  in  the  charter) ; 
and  did,  according  to  the  liberty  and  power  given  him 
by  the  said  letters  patent,  make,  found,  erect  and  establish 
certain  persons  named  in  the  said  deed  to  be  the  first 
roaster,  the  first  warden,  the  first  four  fellows,  the  first 
six  poor  brethren,  the  first  six  poor  sisters,  and  the  first 
twelve  poor  scholars  respectively  of  the  said  College : 
to  have  and  to  hold  to  them  and  their  successors  in 
perpetual  succession  for  ever,  according  to  such  statutes, 
ordinances,  constitutions  and  rules  as  should  thereafter 
be  made,  ordained,  constituted  and  established  by  the 
said  Edward  Alleyne  in  his  lifetime,  or  by  any  other 
person  or  persons  after  his  death,  such  as  he  should 
nominate  &c.  thereunto  under  his  hand  &c.  in  his  life- 
time. That  the  said  E.  A.  further,  by  virtue  and  force 
of  the  said  letters  patent,  and  of  the  power  &c.  thereby 
to  him  given,  did  establish  that  the  said  College  should 
for  ever  be  called  and  named  The  College  of  God^s  Gift 
in  Dulwich,  in  the  county  of  Surrey,  and  that  the  said 
master,  &c.  (as  above)  of  the  said  College,  and  their 
successors,  "should  be  in  deed  and  name  one  body 
corporate  and  politic,  and  one  perpetual  commonalty, 
and  should  have  perpetual  succession."  That,  by  in- 
denture made  24th  April  1620,  the  said  Edward  Alleyne 
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VotumeXVii,  endowed  the  said  College  with  certain  lands,  including 
lands  in  the  parishes  of  St.  Botolphy  Bishopsgate^  and  St 
GileSy  Cripplegate, 

That  the  said  Edward  Alleyne,  by  a  certain  instrument 
in  writing,  signed  by  him,  and  bearing  date  29th  Sep- 
tember 1626,  for  the  better  maintenance,  &c.  and 
ordering,  as  well  of  the  said  College  as  of  the  said 
master,  warden,  &c.  (as  above),  by  virtue  and  force  of 
the  said  letters  patent,  and  by  the  power  &c.  thereby  to 
him  given  and  granted,  did  ordain,  make,  constitute  and 
found  certain  ordinances,  constitutions,  provisions,  rules 
and  statutes.  The  writ  then  set  them  out  Those 
material  to  the  present  report  were  as  follows. 


1.  Imprimis,  I  ordain  and  establish,  for  ever,  that  there  shall  bo  a 
master,  warden,  four  fellows,  and  six  poor  brethren,  six  poor  sisters,  and 
twelve  poor  scholars,  in  and  belonging  to  the  College. 

2.  Item,  for  the  better  furtherance  of  the  honour  and  service  of  Almighty 
God,  and  for  the  good  and  welfare  of  the  said  College,  I  ordain  and  for 
ever  establish,  for  all  succeeding  times  to  come,  that  there  shall  be  con- 
tinnedly  six  chanters  for  music  and  singing  in  the  chapel  of  the  said 
College,  and  shall  be  called  and  esteemed  as  junior  fellows,  every  one  of 
them  to  have  his  voice  according  to  the  statutes,  as  the  four  senior  fellows 
have,  six  assistants  touching  the  ordering  of  the  said  College  and  the 
rents,  revenues  and  profits  thereof,  and  thirty  members ;  the  said  chanters, 
assistants  and  members  to  be  employed  and  taken  to  such  uses,  intents  and 
purposes  as  hereafter  in  these  my  orders  and  statutes  I  shall  further  direct 
and  appoint. 

7.  Item,  that  every  one  of  the  poor  scholars  shall  be,  at  the  time  of  their 
several  election  and  admission,  between  the  age  of  six  or  eight  years  or 
thereabouts,  and  to  remain  as  scholars  in  the  said  College  no  longer  but  until 
they  be  eighteen  years  of  age  at  the  most,  and  then  at  the  charge  of  the 
College  to  be  put  forth  cither  for  scholars  or  trades,  as  their  capacity  will 
fit ;  all  of  them  at  the  time  of  their  said  admission  to  be  orphans  without 
father  and  mother,  or  at  the  least  such  as  the  parents  receive  the  weekly 
alms  of  the  parish  where  they  live ;  and,  for  want  of  such,  any  other  poor 
children  of  the  said  parishes,  such  as  the  assistants  of  the  said  parish 
shall  think  in  most  need. 

8.  Item,  that  two  churchwardens  of  the  parish  of  SL  Botolph  without 
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MUkopagait,  London,  and  two  churchwardeni  of  SL  Saviour^  in  Southwark, 
In  the  county  of  Swrrey,  and  two  churchwardens  of  that  part  of  the  parish 
of  Si.  GUe9  wtthout  Cripplegate,  London,  which  is  in  the  county  of  Middle^ 
at*,  for  tho  time  being  for  ever,  shall  be  assistants  to  the  master,  warden 
and  fellows  of  the  said  College  in  the  governing  thereof. 

9.  Item,  that  the  six  poor  brethren  and  six  poor  sisters  and  twelve  poor 
icholars  shall  be  for  ever  chosen  of  the  parishes  herein  specified  in  manner 
and  form  following,  that  is  to  say ;  two  of  the  poor  brethren  and  one  of  the 
poor  listers  and  three  of  the  poor  scholars  out  of  the  parish  of  Si,  Boiolph*», 
ftc. ;  two  other  of  the  poor  brethren  and  one  of  the  poor  sisters  and  three 
of  the  poor  scholars  out  of  the  parish  of  St,  Saviour's  in  Southwarkj  one 
of  the  poor  brethren  and  two  of  the  poor  sisters  and  three  of  the  poor 
scholars  out  of  that  part  of  the  said  parish  of  St,  Gi1e$  without  Cripple^ 
gate,  &c. ;  one  other  of  the  poor  brethren,  two  of  the  poor  sisters  and 
three  of  the  poor  scholars  out  of  the  parish  of  Camberwell  in  the  county 
of  Surrey, 

10.  Item,  that  the  churchwardens  and  vestry  of  the  parishes  of  St, 
Baiofph*s,  &c.,  of  i^^  Saviowr%  &c.,  and  of  that  part  of  the  parish  of  St, 
Gike  without  Cripplegate,  &c.,  shall  severally  in  their  parishes  make  choice 
of  ten  poor  persons,  (that  is  to  say)  five  poor  men  and  five  poor  women  in 
each  of  their  parishes,  to  be  members  of  the  said  College,  and  to  be 
admitted  by  them  into  my  almshouses  at  London,  that  from  thence  they 
may  be  admitted  into  the  College  /is  places  shall  fall  void.  Provided  that 
such  as  they  admit  and  choose  be  (as  near  as  may  be)  single  persons,  &c. ; 
and,  if  any  of  them  after  their  admittance  marry  or  become  single  and 
marry  again,  that  then  every  of  the  said  members  so  doing  shall,  by  the 
asMStants  of  that  parish  where  the  same  shall  happen,  be  thence  expelled, 
and  a  new  member  chosen  in  his  or  her  place  that  is  expelled. 

11.  Item,  that  nine  of  the  poor  brethren  and  sisters  shall  be  elected 
out  of  those  thirty  members  as  places  shall  be  void,  that  is,  those  that  are 
to  be  elected  out  of  St.  Botolph\  St,  Saviour'e  and  St.  Gile»%  in  manner 
following,  that  is,  the  assistants  of  that  parish,  or  of  that  part  of  the  parish 
from  whence  the  party  deceased  or  departed  had  been  taken  before,  shall, 
upon  notice  given  them  by  the  master  or  warden  of  the  said  College  of 
the  place  then  void,  send  such  two  of  those  members  as  the  master  or 
warden  shall  nominate,  which  said  two  persons  shall  draw  lots  for  the 
place,  &c. 

12.  Item,  that  the  manner  of  drawing  of  tbe  said  lots  shall  be  thus,  that 
is  to  say  :  two  equal  small  rolls  of  paper  to  be  indifferently  made  and 
rolled  up,  in  one  of  which  rolls  the  words  "  God*s  Gift*'  are  to  be  written, 
and  the  other  roll  is  to  be  left  blank,  and  so  put  into  a  box,  which  box 
shall  be  thrice  shaken  up  and  down ;  and  the  elder  person  of  those  two 
that  are  elected  to  draw  the  first  lot,  and  the  younger  person  the  second ; 
and  which  of  them  draweth  the  lot  wherein  the  words  "  God*s  Gift"  are 
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written,  shall  be  forthwith  admitted  into  the  Toid  place  or  office  in  the  said 
College,  as  the  case  shall  require,  &c« 

13.  Item,  that,  when  the  place  of  master  shall  be  void,  then  the  warden 
shall  take  upon  him  to  be  master  without  delay,  &c.,  and  shall  be 
admitted  thereunto  by  the  fellows,  or  the  most  part  of  them  then  residing 
in  the  College,  and  shall  take  the  oath  hereafter  expressed,  to  be  ministered 
unto  him  by  the  senior  fellow  then  present,  in  the  chapel  of  the  said 
College,  in  the  presence  of  the  corporation  then  present,  &c. 

14.  Item,  that  the  master,  the  next  day  after  his  admission,  shall,  in  the 
chapel,  after  morning  prayer  there,  appoint  the  Momday  fortnight  following 
for  the  election  of  the  warden,  and  shall  also  send  three  several  notes  to  all 
the  assistants  for  to  give  notice  thereof  in  their  several  parish  chnrches  the 
next  Sabbath  day,  expressing  the  quality  and  condition  of  the  person 
elective. 

15.  Item,  that  upon  the  day  of  the  election  of  the  warden,  the  master, 
the  assistance  and  fellows,  after  all  or  the  most  part  of  them  be  assembled, 
shall  decently  and  orderly  go  into  the  chapel,  and  there,  after  service  and 
sermon  made  by  one  of  the  fellows,  proceed  to  the  election  of  a  warden; 
after  that  the  senior  fellow  then  present  shall  publicly  and  audibly  read 
snch  and  so  many  of  the  before  recited  ordinances  as  do  express  of  what 
condition  and  quality  the  person  elected  ought  to  be;  and,  after  that, 
the  elector  shall  make  the  said  election  indifferently  vrithout  partiality, 
fiavonr  or  respect  of  persona. 

16.  Itern^  that,  if  abore  the  number  of  two  shall  stand  to  be  ^eeted 
warden,  equal  in  Uood  and  condition,  that  then  they  shall  pass  by  roioes  of 
the  electors  then  present,  and  that  they  two  that  shall  have  most  voices  to 
draw  lots  for  the  place,  in  such  manner  and  form  as  is  formerly  exprened. 

17.  Item,  &c.,  (provision  that  the  warden,  presently  after  election,  shall 
become  bound  in  a  statute  of  100<M.,  the  defeasance  to  be  that  at  all  reason- 
able times  he  yield  a  perfect  account  &c.). 

20.  Item,  that,  if  both  the  places  of  master  and  warden  shall  happen  to  be 
Toid  at  one  time  (which  God  forbid),  that  then  the  senior  fellow  then  present 
shall,  within  four  and  twenty  hours,  give  notice  thereof  to  the  assistants  to 
make  speedy  repair  to  the  College  within  three  days  after,  to  join  with  the 
fellows  in  the  election  of  a  new  master,  which  shall  be  in  all  points  as  is 
formerly  described  in  the  election  of  a  warden,  the  master  being  admitted 
then  presently,  the  next  day  to  appoint  a  time  for  the  election  of  a  warden 
as  is  above  specified,  and  at  every  such  election  the  dinner  for  the  whole 
College  shall  be  at  the  said  master  and  warden's  equal  charge. 

23.  Item,  that,  when  any  of  the  poor  scholars*  places,  that  is  to  say  any 
of  the  nine  that  are  to  be  chosen  out  of  the  parish  of  SL  Botolph%  &c., 
SL  Sa9umr%  &c. ,  and  that  part  of  the  parish  of  Si,  Giles,  &c.,  shall  happen 
to  be  void,  then  the  master  and  warden  shall  give  notice  thereof -to  the  two 
churchwardens  (the  assbtanta  of  that  parish,  or  of  that  part  of  the  parish 
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from  whence  the  poor  scholar  departed  or  deceased  was  first  received  into    Qk^^'j  Bench, 
the  College),  and  they  to  cause  three  or  four  of  the  poor  children  of  their  i  85 1  • 

parish  to  be  sent  to  the  College  the  Sunday  se'nnight  next  following,  by 
nine  of  the  clock  in  the  forenoon,  that  the  master  or  warden  of  the  said 
College  may  choose  two  to  draw  the  said  lots  for  the  vacant  place,  &c.  Ddlwich 

24.  Item,  that  the  master,  warden  and  fellows  shall  for  ever  have  the  Collegk. 
sole  denomination  and  election  of  the  poor  brethren,  poor  sisters  and 
poor  scholars  that  are  to  be  elected  out  of  the  parish  of  Camberwelly 
to  elect  whom  they  shall  think  fit,  without  limitation  of  age,  provided 
always  the  persons  elective  (men  and  women)  be  single  and  needy,  and 
especially  if  they  inhabit  in  the  lordship  of  Dnlwich  where  the  College 
atandeth,  if  it  may  be. 

Matter  and  Warden't  Oath. 

2«'>.  I,  A.  B.,  admitted  to  the  office  of  master  (or  warden)  of  The  College 
of  God't  Gift,  in  the  county  of  Surrey,  am  a  single  person,  unmarried, 
mieontraeted,  and,  so  long  as  I  shall  execute  the  said  office  will,  by  God*s 
•Mistance,  so  continue.  I  shall  never  fraudulently,  maliciously  or  wit- 
tingly for  my  part  go  about  to  alter  or  change  the  foundation  of  the  said 
College,  or  any  part  thereof,  or  any  ordinance  or  statute  ordained  or  made 
for  the  government  thereof,  but,  to  the  best  and  uttermost  of  my  power, 
shall  faithfully  keep  and  observe  the  same,  &c.  The  warden  to  take  the 
same  oath  at  his  admittance,  mutatis  mutandit. 

The  Oath  of  all  the  Fellowt, 

26.  I,  A.  B.,  admitted  to  be  one  of  the  fellows  &c.,  am  a  single  person 
and  unmarried,  and,  so  long  as  I  hold  and  have  the  said  office  or  place, 
shall  continue  a  single  life,  during  which  time  I  will  not  accept  of  or  take 
any  other  service,  yearly  wages  or  stipend  of  any  other  person  or  persons 
whatsoever  which  may  in  any  sort  be  prejudicial  or  hurtful  to  this  place  ; 
and  I  will  to  my  uttermost  and  best  endeavour  to  execute  the  said  office, 
and  will,  according  to  the  statutes  and  ordinances  of  the  said  College,  be 
obedient  to  the  master  and  warden  thereof  in  all  things  lawful,  but  espe- 
dally  in  matters  concerning  the  good  and  welfare  of  the  said  College ;  and 
I  will  faithfully  execute  and  do  to  my  best  endeavour  all  matters  wherein 
I  shall  be  employed  concerning  the  same  and  the  welfare  thereof;  and,  if 
it  happen  I  should  be  here  hence  preferred  or  removed,  I  shall  at  all  times, 
as  occasion  is  offered,  do  my  best  endeavour  to  further  and  advance  the 
good  and  welfare  of  this  College.  The  statutes  of  this  said  College, 
according  to  the  plain  and  grammatical  sense  thereof,  I  shall  truly  and 
faithfully  keep  to  the  best  and  uttermost  of  my  skill  and  power;  and  I  shall 
never  consent,  agree,  or  give  way  to  any  alienation,  sale,  disposition  or 
patting  away  any  of  the  lands,  tenemenU,  rents,  goods,  profits,  or  any 
other  thmg  whatsoever  that  doth  belong  or  appertain  to  the  said  College, 
2  R  2 
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1851.  or  indirectly,  to  my  own  use,  nor,  by  any  ways  or  means  whatsoever, 

--     ^  practise  or  go  about  to  alter  or  change  the  foundation  of  the  said  College, 

y.  nor  any  part  thereof,  or  any  ordinance  or  statute  ordained  or  made  for  the 

Dl'Lwich  goTemment  thereof,  or  do  any  act  or  acts,  thing  or  things,  to  the  dero- 
gation, disturbance,  or  hi|;)drance  of  the  said  College,  but  shall  defend  and 
keep,  to  the  uttermost  of  my  power,  all  the  right,  privileges  and  prerogatives 
thereof,  together  with  the  goods  and  lands  thereunto  belonging ;  and  what- 
soever goods  or  chattel,  &c.  (promise  to  restore  any  which  come  to  his 
hand  to  the  master  or  warden).  All  which  I  do  swear  faithfully  and  truly 
to  observe  and  perform  without  any  equivocation,  mental  reservation,  or 
procuring  any  dispensation  or  absolution  from  the  same,  or  accepting  any 
such  if  it  shall  be  procured. 

The  Oath  of  the  Attiitantt. 

28.  You,  A.  B.,  churchwarden  of  the  parish,  &c.,  who  are  now  admitted 
to  be  one  of  the  assistants  of  this  College  of  God*s  Gift  in  Dubcich  in  the 
county  of  Surrey,  do  swear  that  you  for  your  part  shall  not  willingly 
or  wittingly  give  consent  at  any  time  hereafter  to  the  breaking  or  altera- 
tion of  the  foundation  of  this  College,  or  of  any  ordinance  or  statute  made 
concerning  the  same  or  the  government  thereof,  but,  so  well  as  you  may, 
see  them  truly  kept  and  performed,  &c. 

The  Office  of  the  AstietanU, 

41.  Item,  that  the  as.«istants  shall  twice  every  year  repair  to  the  College 
to  hear  and  see  the  audit  and  view  the  accounts  of  the  warden  and  others, 
that  is,  on  the  4th  of  March  and  the  4th  day  of  September ;  but,  if  any 
of  those  days  be  Sunday,  then  the  next  day  after ;  and  also  be  present  at 
the  College  when  the  master  and  warden  shall  be  elected  and  sworn. 

PuJbiic  Audit  and  Private  Sitting  Days. 

93.  I  ordain  and  for  ever  establish  there  shall  be  two  audit  days  and 
public  meetings  kept  and  observed  in  the  said  College,  (that  is  to  say)  on 
&c.,  whereat  shall  be  present  the  master,  warden,  assistants,  senior  and 
junior  fellows  of  the  said  College,  or  the  most  part  of  them,  at  which  time 
one  of  the  senior  fellows  shall  first  read  so  many  of  the  statutes  of  the 
said  College  as  shall  concern  the  business  then  to  be  handled ;  and  shall, 
to  the  uttermost  of  their  power,  take  diligent  care  that  the  said  statutes 
bo  duly  observed  and  kept ;  and  the  warden  of  the  said  College  shall  at 
those  times  make  his  general  account  of  all  receipts  and  disbursements 
belonging  to  the  said  College  by  him  had  or  made  for  the  half  year  then 
last  past,  being  prepared  and  surveyed  before  by  the  master,  senior  and 
junior  fellows,  at  their  private  sittings,  which  accounts  shall  then  be  publicly 
read,  and  the  master,  assistants,  senior  and  junior  fellows  then  present 
shall  hear  and  examine  as  well  the  same  as  also  the  accounts  of  other 
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inferior  oiScera  of  the  said  College ;  and,  at  that  audit  day,  on  &c.  for  ever,   Queen**  Bench. 
the  warden  of  the  said  College  shall  clear  his  accounts  for  the  year  past ;  1851. 

and  what  of  the  revenue  or  other  profit  of  the  said  College  shall  then  remain  ~  tJ  "rTj 
in  bis  hands  unexpended  he  shall  bring  in  at  the  said  audit,  and  the  warden  v. 

shall  at  that  audit  make  known  and  declare  what  occasion  there  will  be  for  Dulwich 
the  use  of  money  for  the  year  then  next  following ;  whereupon  the  roaster, 
warden,  and  assistants,  senior  and  junior  fellows  there  present,  or  the  most 
part  of  them,  shall  take  order  what  money  shall  be  employed  upon  those 
occasions,  and  how  and  in  what  manner  it  shall  be  employed,  &c.  And 
the  said  master,  warden,  assistants,  senior  and  junior  fellows  of  the  said 
College,  or  some  part  of  them,  shall  yearly,  on  &c.,  view  all  the  build- 
ings of  the  said  College,  and  what  decay  or  defect  they  find  in  any  of 
them,  to  give  order  for  the  repair  and  amendment  thereof,  to  bo  done 
at  the  charge  of  the  said  College,  &c.  And  they  shall,  at  either  of  the 
said  audit  days,  let  and  grant  leases  of  the  lands  and  tenements  belonging 
to  the  said  College,  &c. :  and  they  shall  hear  and  determine  all  mMters 
of  complaint  or  controversy  brought  unto  them  touching  any  persons  then 
residing  in  the  said  College,  Stc,  and  determine,  if  they  or  the  most  part 
of  them  can,  all  other  matters  and  things  which  do  or  may  in  any  sort 
touch  or  concern  the  said  College  or  the  good  and  orderly  government 
thereof,  &c. 

94.  Item,  I  ordain  that,  at  all  and  every  of  the  said  private  sittings  the 
said  master,  warden,  senior  and  junior  fellows  then  present,  or  the  most 
part  of  them,  shall  hear  and  determine  all  misdemeanours,  &c.,  dune  or 
committed  by  any  person  in  the  said  College  against  the  statutes  and 
ordinances  thereof;  and  they  shall  hear,  end  and  determine  all  contro- 
versies which  are  brought  before  them  which  arc  raised  or  stirred  up  by 
any  persons  residing  in  the  said  College  ;  and,  if  it  shall  happen  at  any  time 
of  those  private  sittings  that  any  person  of  the  said  College  shall  be  ex- 
pelled from  thence  for  any  offence,  and  that  such  person  shall  think  him 
or  herself  wronged  thereby,  that  then  every  such  person  may  appeal  to  the 
master,  warden,  assistants,  senior  and  junior  fellows  of  the  said  College  at 
their  next  public  meeting,  where  the  cause  of  his  or  her  expulsion  shall  be 
at  large  debated  by  the  master,  warden,  fellows  and  assistants  of  the  said 
College,  &c. 

101.  Item,  I  ordain  and  for  ever  establish,  for  all  succeeding  times  to 
come,  that  no  lease  or  demise  shall  be  made  or  let  to  any  person  or  persons 
of  any  of  the  lands  given  by  me  to  the  said  College,  but  at  one  of  the  said 
public  audit  days  aforesaid,  by  the  consent  and  approbation  of  the  master, 
warden,  assistants,  senior  and  junior  fellows  of  the  said  College,  or  the 
most  part  of  them  there  present,  under  their  hands  and  common  seal  of 
the  said  College  &c. 

The  writ  went  on  to  state:  That  the  said  ordinances 
&c.  have  always,  from  the  time  of  the  making  of  the 
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Volume  xviT,    Same  respectively  hitherto,  remained  and  oootiniied,  and 

1851 
'        still  remain  and  continue,  unrescinded  and  anieroked 

The  QoEEN    and  in  full  force  and  effect ;  and  that  there  are  not,  nor 

DuLwicH       have   there   been,   any   other   ordinances  &c.   for   the 
College.  ,  •' 

maintenance,  relief,  sustenance,  education,  govemment 

or  ordering  of  the  said  College,  or  of  the  said  master, 
warden,  four  fellows,  six  poor  brethren,  six  poor  siaten, 
and  twelve  poor  scholars,  or  touching  or  in  any  way 
affecting  the  election  or  the  mode  of  electing  the  master 
or  warden  of  the  said  College. 

That,  before  and  at  the  time  of  the  election  after 
mentioned,  the  said  office  of  warden  of  the  said  College 
had  become  and  was  then  vacant:  and  that,  on  31st 
March  1851,  a  meeting  of  the  master  and  fellows  and 
assistants,  six  poor  brethren,  six  poor  sisters,  and  twelve 
poor  scholars,  in  pursuance  of  notice  in  that  behalf 
duly  given,  was  duly  convened  and  held  in  the  chapel 
of  the  said  College,  for  the  purpose  of  electing  a  fit 
and  proper  person  to  fill  tlie  office  of  warden  of  the 
said  College;  and  that,  upon  the  said  day  of  the  said 
election,  the  master,  the  assistants  and  fellows,  after  all 
of  them  were  assembled,  did  decently  and  orderly  go 
into  the  said  chapel  of  the  said  College,  and  there,  after 
service,  and  sermon  made  by  one  of  the  fellows  of  the 
said  College,  did  then  and  there  proceed  to  the  election 
of  a  new  warden  of  the  said  College :  and  that  the 
senior  fellow  then  and  there  present  did  then  and  there 
publicly  and  audibly  read  such  and  so  many  of  the 
before  recited  ordinances  as  do  express  of  what  condi- 
tion and  quality  the  person  elected  to  the  said  office  of 
warden  ought  to  be :  and  that  thereupon  the  electors,  to 
wit  the  master,  the  assistants  and  the  fellows  aforesaid, 
then  and  there  proceeded  to  make  the  said  election 
indifferently,   without   partiality,   favour   or   respect   of 
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persons,  and,  there  being  then  and   there  above  the  Qmt»'$  Bench. 
number  of  two,  to  wit  sixteen,  persons  who  stood  to  be  ' 


elected  to  the  said  vacant  office  of  warden  of  the  said   '^'*»*  Qiw«m 

▼. 

College,  equal  in  blood  and  condition,  thereupon  the     Dulwich 

electors  aforesaid  then  and  there  proceeded  to  elect,  by 

the  voices  of  them  the  said  electors,  two  persons  from 

among  the  persons  who  stood  to  be  elected:  and  the 

persons  who  stood  to  be  elected  then  and  there  passed 

by  the  voices  of  the  said  electors  then  and  there  present; 

and  the  said  Richard    William   Allen  and  one   John 

Henskigh  Allen  were  the  two  persons  who  were  then 

and  there  declared  by  the  said  master  to  have,  and  who 

then  and  there  in  fact  had,  the  most  voices,  and  then 

and  there  became  and  were,  and  were  so  then  declared 

by  the  said  master  to  be,  entitled  to  draw  lots  for  the 

said  vacant  place,  in  such  manner  &c.  as  in  the  said 

ordinance  is  expressed  and  provided.     And  that  the 

said  R.  W.  Allen  and  J.  H.  Allen  thereupon,  then  and 

there,  and  by  direction  of  the  said  master  and  fellows 

and  assistants,  and  in  the  presence  of  the  said  master, 

fellows  and  assistants  of  the  said  College,  and  of  the 

poor  brethren,  sisters  and  scholars,  proceeded  to  draw 

lots  for  the  said  office  &c.  so  vacant  &c.,   after  the 

manner  in  and  by  the  said  statutes  and  ordinances  in 

that  behalf  provided:  and  thereupon,  two  equal  small 

rolls  of  paper  being  indifferently  made  and  rolled  up,  to 

wit  by  the  said  master  of  the  said  College,  in  one  of 

which  rolls  the  words  "God's  Gift"  were  written,  and 

the  other  roll  being  left  blank,  and  so  put  into  a  box,  &c. 

The  writ  then  stated  a  drawing  of  the  lots  according  to 

the  12th  ordinance,  and  that  the  said  Richard  William 

Allen  drew  the  lot  wherein  the  words  "God's  Gift" were 

written,  and  was  then  and  thereby  duly  elected  to  the 
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aaid  oflBce  or  place  of  warden  of  the  said  College,  and 
then  and  there  became  and  was  entitled  to  be  admitted 
forthwith  into  the  said  place  or  office,  and  was  then  and 
there  declared  by  the  said  master  of  the  said  College  to 
be  so  elected  and  entitled. 

That  the  said  six  assistants  of  the  said  College  have 
always,  from  the  time  of  the  foundation  of  the  said 
College  hitherto,  been  used  and  accustomed  as  of  right 
to  join  in  and  vote  at  the  election  of  warden  of  the  said 
College  from  time  to  time,  upon  the  occurring  of  a 
vacancy  therein.  That  the  said  R.  W.  Allen^  at  the 
time  of  the  said  election,  was  and  still  is  a  person  in  all  . 
respects  duly  qualified  to  be  and  become  warden  &c. 
and  a  fit  and  proper  person  in  that  behalf,  and  was  and 
is,  by  means  of  the  premises,  duly  elected  to  the  said 
vacant  office  of  warden  of  the  said  College. 

The  writ  went  on  to  state  that  R.  W.  Allen  thereupon, 
and  within  a  reasonable  time,  tendered  and  offered  to  be- 
come bound,  and  was  then  and  still  is  ready  and  willing 
to  become  bound,  in  such  manner  and  for  such  sum  and 
sums  of  money  as  in  and  by  the  statutes  &c.  of  the  said 
College  in  that  behalf  is  required  and  provided;  that 
he  provided  a  dinner  &c.,  and  was  ready  and  willing, 
and  then  tendered  and  offered,  to  fulfil  the  other 
requirements  of  the  College  statutes,  and  to  be  forth- 
with admitted  to  the  said  place  or  office  of  warden  of 
the  said  College  so  vacant  as  aforesaid,  and  has  always 
been  and  still  is  ready  and  willing  to  be  admitted  into 
the  said  place  or  office,  and  to  take  the  same  upon  him 
and  discharge  the  duties  &c. :  of  all  which  said  several 
premises  the  said  master  and  fellows  have  always  had 
notice,  and  have  been  requested  by  the  said  R.  IV.  Allen 
to  admit  him  to  the  said  office  of  warden  so  vacant  as 
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aforesaid    The  writ  then  alleged  refusal  by  the  defend*  Qumh'm  Bmuk. 

ants  although  a  reasonable  time  had  elapsed;   and  it ' 

commanded  the  defendants  to  admit  R  W.  Allen  into    TheiQuEKN 
the  place  or  office  of  warden,  and  do  all  fit  and  proper 
acts  &c,  or  shew  cause  &c. 

The  return,  after  reciting  the  letters  patent  of  2l8t 
June  1619,  the  deed  of  13th  September  1619,  and  the 
instrument  of  29th  September  1626,  before  mentioned, 
set  out  the  proceedings  at  the  election,  as  stated  in  the 
writ,  up  to  the  passing  of  the  candidates  by  the  voices  of 
the  electors.  It  then  stated  that  ^*  John  Henskigh  Allen 
and  Thomas  Walford  Allen  were  the  two  persons  who 
then  and  there  had  the  voices  of  the  said  master  and 
fellows,  and  that  the  said  Richard  William  Allen  in  the  said 
writ  mentioned  then  and  there  had  no  voice  of  the  said 
master  and  fellows,  or  any  of  them,  but  had  the  voices 
of  the  said  assistants,  and  each  of  them,  by  reason  of  a 
supposed  right  in  the  said  assistants  to  vote  at  the  said 
election,  and  no  other  voice  or  voices ;  whereas  no  such 
right  in  the  said  assistants  was  given  in  or  by  the  said 
statutes ;  and  the  said  Richard  William  Allen  was  then 
and  there  elected  warden  by  reason  and  in  consequence 
of  the  said  voices  of  the  said  assistants  so  given  as  afore- 
said, and  not  otherwise:  which  is  the  said  supposed 
election  of  the  said  Richard  William  Allen  in  the  said 
writ  mentioned ;  and  so  by  reason  of  the  premises"  "  the 
said  Richard  William  Allen  did  not  nor  could  become, 
nor  was,  duly  elected  to  the  said  office  or  place  of  warden 
so  vacant  as  aforesaid."  Wherefore  defendants  had  not 
admitted,  &c. 

Demurrer.     Joinder. 


Sir  F,  Kelly,  for  the    Crown.     The  assistants  were 
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entitled  to  vote.  The  defendants  contend,  first,  that 
the  ordinances  do  not  give  the  assistants  the  power  of 
voting;  secondly,  that,  if  they  do,  the  founder  had  no 
right  to  make  ordinances  conferring  such  a  power  on 
them.  The  question  as  to  the  first  point  turns  upon  the 
construction  of  the  15th  ordinance.  It  is  agreed,  on  both 
sides,  that  the  word  *^  elector,*'  there  used,  must  be  read 
as  "electors."  Now  that  word  clearly  refers  to  the  parties 
who,  in  the  words  of  the  ordinance,  are  to  ''proceed 
to  the  election  of  a  warden :"  and  these  are,  by  the 
same  ordinance,  the  master,  the  assistants  and  fellows. 
The  ordinance,  therefore,  authorizes  the  assistants  to 
vote  at  the  election  of  the  warden.  [Lord  Campbell 
C.  J.  Do  the  ordinances  enjoin  the  performance  of 
any  other  particular  duty  by  the  assistants,  at  the  election 
of  a  warden?]  They  do  not;  and  therefore  the  part 
which  they  are,  by  the  I5th  ordinance,  intended  to  take 
in  that  election  must  be  that  of  voting  with  the  rest  The 
20th  ordinance  is  equally  explicit  in  giving  them  a  right 
to  vote  at  the  election  of  a  new  mastei ;  the  words  there 
used  are  that  they  are  to  "join  with  the  fellows"  in 
such  election,  "  which  shall  be  in  all  points"  like  **  the 
election  of  a  warden."  The  94th  and  the  10 1st  ordi- 
nances give  them  the  right  of  taking  part  in  certain 
other  proceedings  with  the  members  of  the  corporation. 
[^Coleridge  J.  They  stand  on  a  different  footing  from 
those  members.  In  the  absence  of  an  express  declara- 
tion as  to  who  are  to  elect,  the  fellows  alone  would  have 
the  power  of  doing  so,  by  virtue  of  their  common  law 
right  as  members  of  the  corporation.]  Here,  at  all  events, 
there  is  an  express  declaration  that  the  assistants  are  to 
vote.  The  fact  of  the  assistants  being,  under  the  provi- 
sions of  the  8th  ordinance,  churchwardens  of  the  three 
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parishes  in  which  lands  were  given  to  the  College  by  the  Qum^'s  Bench, 
founder,  countenances  the  supposition  that  he  intended 
to  give  the  assistants  an  active  part  in  most  of  the 
jnroceedings  connected  with  the  College.  By  the  14th 
ordinance  they  are  to  give  notice  in  the  churches  of 
their  respective  parishes  of  the  candidate  for  the  office  of 
warden.  No  doubt  there  are  some  proceedings  in  which 
they  are  not  to  have  a  vote;  as,  for  instance,  in  the 
election  of  poor  brethren,  sisters  and  scholars  from  the 
parish  of  Camberwelly  the  proceedings  at  which  are 
provided  for  by  the  24th  ordinance.  But  there  the 
master,  wardens,  and  fellows,  are  to  ^^  have  the  sole 
denomination  and  election,"  and  the  assistants  are  not 
mentioned  at  all;  that  makes  it  the  more  clear  that  they 
are  intended  to  have  a  vote  in  those  proceedings  at  which 
they  are  mentioned  by  the  ordinances  as  present  and 
taking,  at  all  events,  some  part  or  other. 

As  to  the  second  point:  the  founder  had  power, 
under  the  charter,  to  appoint  assistants  who  should  have 
the  right  of  voting  at  the  election  of  warden.  The 
Crown  can  grant  a  power  of  this  kind  to  a  private 
person.  [Lord  Campbell  C.  J.  That  depends  upon  the 
functions  of  the  officer  to  be  appointed.  The  Crown 
cannot  enable  a  man  to  appoint  magistrates  {a).']  The 
assistants  are  merely  officers  of  the  charity  which  the 
holder  of  the  charter  has,  by  virtue  of  it,  founded :  if  he 
had  not  such  a  power  as  would  enable  him  to  appoint 
them,  the  corporation  could  never  have  come  into  exist- 
ence. In  Rutter  v.  Chapman  {b)  a  majority  of  Judges  in 
the  Exchequer  Chamber  decided  that  the  Crown  might 

(a)  See  17  Vin.  Abr.  89,  tit.  PrerogaHve  of  the  «:%(M.b)pl.  •aL.and 
the  authorities  discussed  in  Jewison  v.  Dyaon,  9  M.Sf  W.  540.  568  &c 
(6)  8  Af.  §•  W.  1. 
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Votmnu  xvu.  delegate    to    evea    one    private   person    the  power  of 

1851.  nominating  the  members  of  a  corporation.      The  Attor- 

The  Queen  ney  General  v.  Dultoich  College  {a)  affords  clear  authority 


V. 


DuLwicH  for  shewing  that  the  founder  could  give  the  assist- 
ants the  right  to  take  part  in  corporation  proceedings. 
The  contemporaneous  usage,  moreover,  is  very  material, 
as  proving  that  the  assistants  have  always  been  consi- 
dered to  have  the  right  of  voting ;  Grant  on  Corporations, 
p.  27. 

Greenwood,  for  the  assistants,  to  whom,  as  well  as  to 
the  master  and  fellows,  the  writ  was  directed,  did  not 
address  the  Court. 

Sir  F,  Thesigery  contrd.  The  allegation  of  usage  in 
the  writ  is  immaterial  to  the  present  question,  even  were 
the  allegation  itself,  as  made,  a  sufficient  one,  which  it 
is  not.  The  real  question  is,  whether  Richard  William 
Allen,  who  had  no  vote  of  the  master  or  fellows, 
was  properly  elected  warden:  and  that  turns  on  the 
two  points  which  have  been  argued  on  the  other  side. 
As  to  the  first:  the  charter  empowers  the  founder  to 
establish  a  College  for  poor  brothers,  sisters  and  scholars, 
without  mentioning  any  particular  parishes  from  which 
they  are  to  be  chosen.  The  founder,  by  his  ordinances, 
limits  the  selection  to  certain  parishes ;  and  such  a 
limitation  of  the  objects  of  the  charity  he  had,  no  doubt, 
a  right  to  make.  To  these  particular  parishes,  more- 
*  over,  he  bad  a  right  to  limit  the  creation  of  assistants, 
as  guardians  of  the  interests  of  the  charity,  and  super- 
intendents of  the  administration  of  its  property,  as 
provided  by   the   93d,   94th,    101  st  and   other  of  the 

(a)  4  Beat,  255.  261. 
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ordinances :  but  he  had  no  power  to  make  those  assist-  Vbiuau  xvii. 

1851 
ants  members  of  the  corporation.     And  it  is  clear  that  ! — 

he  did  not  intend  to  do  so.  The  2d  ordinance  expressly 
provides  that  the  six  chanters  shall  be  ^^  esteemed  as 
junior  fellows,  every  one  of  them  to  have  his  voice 
according  to  the  statutes,  as  the  four  senior  fellows 
have."  If  it  had  been  intended  that  the  assbtants  also 
should  have  the  right  of  voting,  such  right  would  have 
been  given  to  them,  as  to  the  six  chanters,  by  express 
words.  Nothing  in  favour  of  the  right  is  to  be  inferred 
from  the  provision  (ordinance  14)  for  the  giving  of  notice 
in  the  churches  by  the  assistants;  the  assistants  are 
churchwardens  of  their  respective  parishes;  and  at  the 
date  of  the  ordinances  all  public  notices  were  given  at  the 
parish  churches  by  the  churchwardens.  The  language 
of  the  15th  ordinance  is  manifestly  intended  to  exclude 
the  assistants  from  voting;  the  word  "elector"  is  intro- 
duced, instead  of  the  word  "they,"  to  prevent  the 
possibility  of  its  being  supposed  that  the  parties  who 
are  actually  to  vote  are  the  same  as  those  who  are,  by 
the  previous  part  of  the  ordinance,  to  "proceed"  to 
the  election.  The  20th  ordinance,  if  read  by  itself, 
might  appear  to  favour  the  view  contended  for  by  the 
prosecutor.  But  even  there  the  word  "join"  does  not, 
necessarily,  imply  more  than  the  presence  of  the  assist- 
ants at  the  ceremony  of  election ;  and,  if  the  ordinance 
in  question  be  read  and  construed,  as  it  ought  to  be,  in 
conjunction  with  the  others,  the  word  will  have  that 
meaning.  At  any  rate,  the  20th  ordinance  does  not 
provide  for  the  present  case,  but  only  for  the  particular 
contingency  of  a  vacancy  at  the  same  time  in  the  oflfice 
both  of  master  and  of  warden.  It  is  clear,  from  the  dif- 
ference between  the  oath  of  the  fellows  and  that  of  the 


620 


Q.    B.  MICHAELMAS  TERM. 


Fohmu  xviL  assistants,  by  the  ordinances,  a  power  contrary  to  law. 

'  That  argument  begs  the  second  question,  whether  such 

Tho  Qqebk  power  is  or  is  not  contrary  to  law.    There  is  no  authority 

DuLwicH  for  the  doctrine  that  the  Crown  cannot  create  a  corpo- 

COLLBGB.  ^  ^  ^ 

ration  of  which  some  members  are  to  be  elected  by 
parties  who  are  not  themselves  members.  The  fact  of 
these  parties  not  being  described  in  the  charter  of 
incorporation  does  not  prevent  the  founder  from  after- 
wards naming  them;  The  Case  of  StittofCs  Hospital  {a), 
Stat  33  H.  8.  c.  27.  applies  only  to  cases  of  voting  by 
members  of  the  corporation  alone.  And,  as  regards  the 
principle,  it  is  proper  and  reasonable  that  persons  who, 
though  not  members  of  the  corporation,  exercise  an 
active  part  in  the  superintendence  and  administration 
of  its  property  should  have  a  voice  in  the  election  of 
its  officers. 

Cur.  adv.  wit 

The  learned  Judges,  on  a  subsequent  day  in  this  term 
{November  19th),  delivered  judgment 

Lord  Campbell  C.  J.  Our  judgment  must  be  for 
the  Crown  in  this  case.  As  to  the  construction  of  the 
ordinances  I  entertain  no  doubt  The  15th  ordinance, 
which  provides  for  the  election  of  warden,  classes  the 
master,  assistants  and  fellows  together  in  the  category  of 
those  who  are  to  "  proceed  to  the  election  of  a  warden." 
It  then  declares  that  the  ''  elector"  (which  we  must  read 
"  electors")  "  shall  make  the  said  election"  &c.  It  is  true 
that  the  ordinance  does  not  specify  who  those  electors 
are :  but,  looking  at  the  whole  ordinance,  I  think  it  is 


(a)  10i?<p.  1  A.23a. 
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clear  that  the  word  "  electors"  refers  to  those  who,  accord-  Qneen^M  BeneA. 
ing  to  the  previous  part  of  the  ordinance,  are  to  "  proceed" 
to  the  election ;  namely,  ^'  the  master,  the  assistants  and 
fellows."  But,  further,  the  20th  ordinance,  which  pro- 
vides for  the  contingency  of  a  vacancy  at  the  same  time 
in  the  offices  of  master  and  warden,  declares  that  in  such 
case  ^*  the  senior  fellow  then  present  shall,  within  four 
and  twenty  hours,  give  notice  thereof  to  the  assistants 
to  make  speedy  repair  to  the  (College  within  three  days 
after,  to  join  with  the  fellows  in  the  election  of  a  new 
master."  Here  the  assistants  have,  by  express  words, 
a  voice  with  the  fellows  in  the  election.  It  was,  however, 
contended  that  the  20th  ordinance  must  be  construed 
in  connection  with  the  others.  But,  looking  at  the 
others,  I  can  discover  nothing  to  alter  the  effect  of  the 
20tb,  or,  generally,  to  shew  that  the  assistants  have  not 
the  right  of  voting  at  the  election  of  the  warden.  It 
is  said  that  it  was  unlikely  that  the  founder  should  wish 
to  give  such  a  right  to  churchwardens,  which  the  assist- 
ants were.  I  do  not  see  the  force  of  that  objection. 
Churchwardens,  at  the  time  when  the  College  was 
founded,  were  generally  persons  of  considerable  local 
eminence,  whose  attendance  was  likely  to  be  useful  to 
the  College:  and,  moreover,  the  founder  was  bom  in 
one  of  the  parishes  from  which  the  assistants  are  to  be 
chosen,  and  might  wish,  out  of  affection  to  that  parish, 
to  give  one  of  its  officers  an  interest  in  the  College. 
There  is  nothing  in  the  language  of  the  oath  taken  by 
the  assistants  to  shew  that  they  have  not  the  right  of 
voting.  They  swear  to  the  observance  of  the  founda- 
tion and  the  ordinances;  but  the  ordinances  provide 
for  the  election  of  master  and  of  warden,  and  are  cer- 
tainly in  favour  of  the  assistants  having  a  voice.     The 
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Vobme  XVI J.  oath  of  the  fellows,  who,  it  is  admitted,  have  the  elective 
franchise,  is  not  substantially  different.     Reference  was 
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The  Queen    made  to  the  41st  ordinance,  which,  it  was  contended, 

DuLwicH      defined  the  riffhts  and  duties  of  the  assistants.     There 
College.       ^  ^ 

it  is  provided  that  they  shall  "  be  present"  **  when  the 

master  and  warden  shall  be  elected  and  sworn."  This 
provision  appears  to  me  to  confirm  the  construction  of 
the  15th  and  20th  ordinances  which  I  have  already 
adopted.  It  is  difficult  to  see  for  what  purpose  they 
were  to  be  present  at  the  admission  and  swearing  in, 
unless  they  had  previously  exercised  a  voice  at  the 
election.  If  there  be  any  doubt  as  to  the  construction 
of  the  ordinances  (which  I  do  not  see  that  there  is),  the 
usage,  which  is  set  out  in  the  writ,  and  not  traversed  in 
the  return,  is  very  material,  inasmuch  as  it  is  not  repug- 
nant to  or  inconsistent  with  the  ordinances,  in  which 
case  it  would  go  for  little.  That  usage  is  in  favour  of 
the  right  of  the  assistants  to  vote. 

But  it  was  contended  that,  assuming  the  founder  to 
have  intended  to  give,  by  his  ordinances,  the  right  of 
voting  to  the  assistants,  he  had  no  power  by  law  to  make 
ordinances  to  that  effect :  first,  because  he  was  functus 
officio  after  having  executed  the  deed  of  endowment ; 
secondly,  because  he  could  not  give  to  parties  who  were 
not  members  of  the  corporation  the  right  of  voting  at  the 
election  to  an  office  of  the  corporation.  As  to  the  first 
point,  the  charter  grants  to  the  founder,  among  other 
powers,  the  power  to  make  statutes  and  ordinances.  He 
exercised  some  of  those  other  powers  in  1619  and  1620, 
by  founding  and  endowing  the  College :  but  he  did  not 
exercise  his  power  to  make  statutes  and  ordinances  until 
six  or  seven  years  after.  He  was  not  functus  officio 
until  he  had  exercised  that  power,  which  was  one  that 
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the  Crown  bad  a  right  to  grant,  and  which  he  was  not   Queen*»  Bench. 

bound  to  exercise  at  once.     As  to  the  second  point,  it  ' 

is  clear  that  the  founder,  after  founding  the  College, 
could  not  alter  its  constitution  as  prescribed  by  the 
charter,  which  provides  that  it  shall  consist  of  one 
master,  one  warden,  and  four  fellows ;  still  less  could 
he  alter  it  after  having  made  the  ordinances.  But, 
though  he  could  not  alter  the  constitution  of  the  cor- 
poration, he  had  a  perfect  right  to  make  the  necessary 
provisions  for  its  maintenance  and  preservation :  and  no 
autberity  has  been  cited  which  shews  that  none  but 
members  of  a  corporation  can  be  invested  with  the 
power  to  nominate  an  officer  of  the  corporation,  or  to 
join  in  his  election.  Rex  v.  Bird  (a),  which  was  cited 
in  support  of  that  doctrine,  decides  only  that,  where  a 
corporation  has  been  once  fully  established  and  defined 
by  law,  the  introduction,  by  the  corporation,  of  another 
member  is  contrary  to  law.  In  that  decision  I  fully 
concur:  but  here  the  corporation  had  not  been  fully 
established  until  the  ordinances  were  made  in  1626 ; 
no  provision  as  to  the  elections  of  officers  had  been 
made  till  then.  There  are  many  instances  of  members 
of  a  corporation  being  elected  by  parties  who  are  not 
members.  There  is  no  authority  to  shew  that  the 
Crown  cannot  grant  such  a  privilege ;  and,  if  it  can,  it 
can  grant  to  a  private  person  the  power  of  conferring  it. 
I  do  not  think  that  there  is  any  weight  in  the  argument 
founded  upon  stat.  33  H.  8.  c.  27. :  the  statute  does 
not  appear  to  me  to  apply  to  the  present  case.  The 
view  which  I  take  as  to  the  power  of  the  founder  to 
give  the  assistants  the  right  of  voting  is  in  accordance 


(a)  13£:ci*^3()7. 
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Volume  XV Ji.  with  that  which  was  taken  by  Lord  King  in  1728,  as 
appears  by  The  Attorney  General  v.  Dulwich  College  (a), 


1851. 


The  Queen    ^hcre  Lord  King  is  said  to  have  held  that,  although  the 
Dulwich       founder  had  no  right,  in  his  2d  ordinance,  to  place  the 

v^OLLEGE* 

six  chanters  upon  the  same  footing  as  the  fellows,  which 
was  altering  the  constitution  of  the  corporation,  he  had  a 
right  to  appoint  assistants  to  the  corporation,  provided  he 
did  not  make  the  assistants  members.  I  think,  therefore, 
that,  with  regard  both  to  the  meaning  of  the  ordinances 
and  the  power  of  the  founder  to  make  them,  we  have 
the  authority  of  Lord  Chancellor  King  in  favour  of  the 
view  contended  for  on  behalf  of  the  Crown. 

My  brother  fVightman,  with  whom  I  have  fully 
discussed  this  case,  and  who  is  at  present  at  Guildhattf 
authorizes  me  to  express  his  entire  concurrence  in  my 
opinion. 

Patteson  J.  The  first  question  is,  whether  the 
founder  has,  by  his  ordinances,  given  the  assistants  the 
right  of  voting.  I  am  of  opinion  that  the  language  of 
those  ordinances,  construed  according  to  its  ordinary 
sense,  does  purport  to  give  that  right ;  and  I  cannot  find 
any  other  provisions  among  them  to  justify  the  Court  in 
qualifying  that  construction,  or  holding  that  the  assistants 
were  merely  to  be  present  at  the  election.  Whatever 
might  have  been  held  to  be  the  purport  of  the  1 5th 
ordinance,  if  taken  by  itself,  we  have,  in  the  admitted 
fact  that  the  assistants  have  always  been  accustomed  to 
vote,  that  which  amounts  to  a  contemporaneous  exposi- 
tion of  the  ordinance,  and  which  confirms  the  view  I 
entertain  of  its  meaning. 


(a)  4  Beav.  261. 
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With  respect   to  the  second    question,  whether  the  Queen'M  Bench. 
founder  had  a  right,  by  law,  to  make  an  ordinance        ^^^^' 

giving  the  assistants  the  right  of  voting,  I  entertained  at  The  Queen 
first  some  doubt,  from  the  fact  that  the  ordinances  were     Dulwich 

COLLBOB. 

made  some  years  after  the  grant  of  the  charter  and  the 
execution  of  the  deed  of  endowment ;  but  I  am  at 
present  of  opinion  that  he  had  such  right,  although  he 
did  not  exercise  it  till  some  years  after  it  was  granted 
him.  There  is  no  doubt  that  a  corporation  must  be 
created  by  the  Crown ;  but  the  Crown  may  delegate  to 
a  private  person  the  right  of  declaring  of  what  members 
the  corporation  shall  consist,  what  shall  be  their  quali- 
fications, and  in  what  manner  the  corporation  shall  be 
kept  up.  Whether  that  is  done  by  the  Crown  at  the 
time  of  the  actual  creation  of  the  corporation,  or  is  the 
subject  of  a  separate  declaration  afterwards,  it  is  equally 
the  Act  of  the  Crown.  Rex  v.  Bird  (a)  is  distinct  from 
the  present  case ;  for  there  a  by-law  was  introduced  by 
the  corporation,  after  the  corporation  and  its  constitu- 
tion had  been  fully  established.  I  have  no  doubt  that 
the  Crown  might  provide  that  the  assistants  should  be 
electors,  or  that  it  might  authorize  the  founder  so  to 
provide.  The  charter  does  not  give  such  authority  in 
express  terms;  but  it  gives  it  under  the  general  license 
to  make  ordinances  **  for  the  good  and  better  mainte- 
nance, sustenance,  relief,  education,  government  and 
ordering"  of  the  College.  The  word  "government," 
at  all  events,  is  wide  enough  to  give  the  power  in  ques- 
tion to  the  founder ;  who  could  not,  as  Lord  Kin(jf  held, 
add  to  or  alter  the  component  parts  of  the  corporation, 
but  had  a  right  to  give  to   the  assistants,  though  not 


(a)  13  EoMt,  3rt7. 
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Volume  XV iL  members  of  the  body  corporate^  the  privilege  of  voting 
at  the  election  of  officers  of  the  corporation. 


1851. 
The  Queen 


T, 

DuLWfCH  CoLERiDGB  J.    I  am  of  the  same  opinion ;  but  I  have 

arrived  at  it  with  more  hesitation  than  the  rest  of  the 
Court  The  first  question  is,  What  has  the  founder 
ordained  ?  The  second.  If  he  has  given  the  assistants  the 
right  of  voting,  had  he  power  by  law  to  do  so  ?  As  to 
the  first  point,  the  most  important  things  to  be  looked 
to  are  the  ordinances.  The  language  of  the  15th  ordi- 
nance, taken  by  itself,  is  not  absolutely  unsusceptible  of 
an  interpretation  which  would  go  against  the  existence 
of  such  right  in  the  assistants :  but  the  fair  inference 
is  that  the  founder  meant  the  assistants  to  join  in  the 
voting ;  and,  looking  at  the  contemporaneous  usage,  the 
(/Ourt  cannot  but  make  that  inference.  As  regards  the 
2d  ordinance,  if  this  question  were  res  integra,  I  agree 
in  thinking  that  it  would  be  extremely  doubtful  whether 
the  six  chanters  and  the  assistants  had  not  the  same 
rights.  The  more  I  examine  that  ordinance,  the  less  I 
am  satisfied  that  the  founder  meant  to  make  the  chanters 
corporators.  The  simple  argument  that  he  gives  the 
junior  fellows  votes  does  not  go  for  much  either  way. 
But  he  declares  that  the  number  of  members  is  to  be 
thirty :  if  the  junior  fellows  are  to  be  reckoned  as 
members,  the  number  will  be  thirty  six.  It  is  not 
therefore  consistent  with  his  declaration  that  the  junior 
fellows  should  be  members.  The  7th  ordinance  is 
important,  as  it  is  material  to  ascertain  whether  the 
assistants  are,  by  the  ordinances,  to  have  a  voice  in. 
elections  to  other  offices  in  the  corporation.  Now  the 
7th  ordinance  gives,  in  the  first  instance,  the  election 
to  the  corporation,  out  of  qualified  objects,  and  then,  if 
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there  be  no  such  objects,  to  the  assistants.     The  8th  Queen'i  Bench. 
ordinance  makes  them  assistants   to  the   master   and 
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warden  in  "  the  governing^  of  the  college :  a  very  wide    The  Queen 
and  general  form  of  expression.    The  10th  ordinance  is     Dolwich 
also  material :  the  provision  is  similar  to  that  made  in  the 
case  of  poor  scholars ;  there  is,  first,  a  provision  as  to  the 
election  of  the  poor  brethren  and  sisters;  and  then,  if 
any  of  these  poor  brethren  or  sisters  marry,  they  are  to 
be  expelled  by  the  assistants  alone.     I  now  come  to  the 
15th  ordinance,  providing  for  the  election  of  warden.    I 
think  no  one,  looking  at  the  whole  of  that  ordinance, 
can  doubt  that  it  intends  to  place  all  those  who  are  to 
"be  assembled"  and  "proceed"  to  the  election  in  the 
same  category,  and  that  the  word  "  elector"  is  meant  to 
refer  to  all  those  persons,  and  not  to  any  who  are  to  be 
singled  out,  to  the  exclusion  of  others.     But,  if  there 
were  any  doubt  as  to  the  meaning  of  the  15th  ordinance, 
the  language  of  the  20th  would  remove  it     We  should 
do  violence  to  the  meaning  of  the  words  there  used, 
if  we  construed  them  in  any  other  way  than  as  giving 
the  assistants  the  right  of  voting  on  the  occasion  there 
provided  for :    the  proceedings  on  which,  it  is  provided 
by  the  same  ordinance,  shall  be  the  same  as  those  at  the 
election  of  warden.     The  24th  ordinance  is  also  impor- 
tant, as  shewing  that,  where  the  assistants  are  not  to  take 
a  part  in  the  College  proceedings,  they  are  expressly 
excluded.     If  the  matter  rested  there,  there  would  seem 
to  me  to  be  no  doubt  at  all.     Bat  there  is  some  doubt 
raised  by  the  29th  ordinance,  which  prescribes  the  oath 
to  be  taken  by  the  assistants.     It  is  said  that  there  is  a 
distinction  between  that  and  the  oath  of  the  fellows. 
That  distinction  is  referable  to  the  fact  that  the  assistants 
are  not  members  of  the  corporation,  but  are  merely  to 
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exercise  a  sort  of  inspection  over  the  members,  and  see 

that  thej  observe  the  ordinances.     The  41st  ordinance 

appears  to  have  raised  some  doubt    The  language  there 

used,  it  is  contended,  implies  that  the  assistants  are 

merely  to  be  present  at  the  election,  not  to  take  any 

active  part  in  it.    If  that  were  the  meaning  of  the  words, 

still  they  are  not  strong  enough  to  weaken  the  meaning 

of  the  language  used  in  the  preceding  ordinances.    Bat, 

if  that  be  the  meaning,  it  would  equally  follow  that  they 

are  also  to  be  merely  present  at  the  audit ;  whereas  the 

93d  ordinance  expressly  provides  tiiat  they  are  to  take 

a  part  in  it.     They  may  therefore,  consistently  with 

the  41st  ordinance,  take  a  part  in  the  election.     I  am 

of  opinion,  then,  that,  coupling   the  fair  construction 

of  the  ordinances  with  the  contemporaneous  usage,  the 

only  judicial  conclusion  at  which  I  can  arrive  is  that 

the  founder  intended  to  give  the  assistants  the  right  of 

voting. 

The  next  question  is,  whether  he  had  power  by  law 
to  do  so.  The  first  objection  raised  is,  that  persons 
who  are  not  members  of  a  corporation  cannot  vote  at 
elections  to  offices  in  the  corporation ;  the  second 
is,  that  the  ordinances  were  made  after  the  power 
given  by  the  charter  had  been  exercised.  This  last 
objection  may  be  disposed  of  very  shortly:  for  it  is 
quite  clear  that,  where  a  charter  creating  a  corporation 
gives  a  power  to  make  ordinances,  those  ordinances 
may,  and  often  must,  be  later  than  the  creation  of  the 
corporation.  As  to  the  first  objection,  the  making  ordi- 
nances, in  pursuance  of  a  power  in  the  charter  wh^ch 
creates  the  corporation  is,  in  efiect,  the  act  of  the 
Crown;  the  real  question,  therefore,  is,  whether  the 
Crown  has  power,  by  the  terms  of  the  incorporation,  to 
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give  to  persons  not  members  of  the  corporation  the  right  Qtuen*a  Bench, 

of  voting  at  corporate  elections.  Bex  y.  Bird  (a)  has  been 

ab^eady  explained ;  and  TTie  Case  of  Sutton's  Hospital  (b) 

is  a  decisive  authority  to  shew  that  the  Crown  has  such 

power.     Where  it  delegates  that  power  to  an  individual^ 

he  is  the  instrument  of  the  Crown,  and  his  act  is  the 

act  of  the  Crown,  as  much  as  if  both  the  creation  of  the 

corporation  and  the  nomination  of  electors  had  been 

comprehended  in   the  letters  patent.     I  can  find  no 

authority  for  the*  qualifications  of  this  doctrine  which 

have  been  suggested.   There  are  many  instances  in  which 

the  members  of  a  corporation  are  elected  by  strangers. 

The  Bishop    of  Ely  nominates   the   master  of  Jesus 

College^  Cambridge^  and  the  owner  oi  Audley  End  the 

master  of  Magdalen   College^  Cambridge,     The   Crown 

may  give  to  a  corporation  the  power  of  making  another 

corporation  ;*  Bro.   Abr,   Prerogative  Le  Boy^   pi.  53. 

Why,  therefore,  may  not  the  Crown  grant  to  its  nominee 

the  power  of  giving  some  other  individual  the  right  of 

voting  at  elections  to  a  corporate  office,  though  he  be 

not  himself  a  member  of  the  corporation  ?     The  only 

difficulty  which  could  arise  in  such  a  case,  namely,  the 

event  of  such  individual  having  no  successor,  does  not 

arise  'here,  because   provision   is  made  for  the  proper 

succession  of  assistants. 

Judgment  for  the  Crown. 


(a)  13  Eatt,  367. 


(6)  10  Rtp.  1  a.  23  a. 
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VohmeXVir.   assifltantSy  that  the  latter  are  not  meant  to  have  such 

'        extensive  privileges  as  the  former.     The  oath  of  the 

The  Queen  fellows  is  evidently  framed  for  the  purpose  of  guarding 
IHtlwich  against  any  actual  alteration  of  the  constitution  by  them, 
and  therefore  appears  to  recognise  their  elective  firan- 
cbise ;  that  of  the  assistants  guards  only  against  their 
**  consenting"  to  any  breach  of  the  statutes,  and  treats 
the  assistants  only  as  superintendents,  as  it  were,  of  the 
general  good  conduct  of  the  corporation. 

As  to  the  second  point,  the  argument  on  the  other  side 
is,  in  effect,  that  the  Crown  may  secure  the  perpetuity  of 
the  corporation  by  conferring  a  right  to  vote  on  parties 
who  are  strangers  to  the  corporation.  It  is  unnecessary 
to  discuss  that  question ;  there  are  no  express  words  in 
the  charter  giving  such  power ;  and,  unless  there  were, 
the  power  of  electing  is,  by  the  common  law,  and  also  by 
Stat  33  H.  8.  c.  27.,  in  the  majority  of  the  members  of 
the  corporation.  But,  supposing  the  ordinances  did 
purport  to  give  to  the  assistants  the  right  of  voting,  their 
votes,  joined  with  those  of  a  minority  of  the  members  of 
the  corporation,  might  defeat  the  votes  of  the  majority : 
that  would  be  contrary  to  the  charter,  which  requires 
that  the  ordinances  shall  not  be  repugnant  to  the  laws  and 
statutes  of  England.  Even  were  there  no  such  stipula- 
tion, the  intention  of  the  founder  cannot  prevent  the 
known  incidents  of  a  corporation  from  attaching  to  the 
particular  body  corporate ;  Regina  v.  Kendall  (a).  The 
Ca$e  of  Sutton's  Hospital  (b)  is  probably  relied  on  by  the 
other  side.  But  that  case  is  explained  and  qualified  by 
Bex  V.  Bird  (c),  where  it  is  laid  down  that,  although  a 
corporation  may,  for   the  puqK)se  of  perpetuating   its 

(a)  I  d  B.  366.  382,3.  (6)  10  Rep.  1  a.  23  a. 

(c)  13  Ernst,  367. 


XV.  VICTORDV-  619 

existence,  modify  the  character  of  its  constitution  and  Qute»'t  Bendk. 
the  mode  in  which  its  powers  are  exercised^  yet  those 


modifications  must  be  confined  strictly  to  the  corporate  v. 

body,  and  that  the  corporation  has  no  right  to  delegate  Collsgk. 
any  of  its  powers  to  strangers.  By  the  case  of  The 
Attorney  General  v.  Dulwich  College  (a)  it  appears  that 
Lord  King^  in  1728,  made  a  decree  respecting  the  very 
charity  here  in  question,  declaring  that  the  founder 
could  not,  by  his  ordinances,  add  any  persons  to  the 
corporation,  or  make  any  new  person  a  member  of  the 
body  corporate ;  but  that  he  had  a  power  of  making 
assistants  to  the  corporation.  It  is  clear,  therefore,  that 
Lord  King  considered  the  assistants  not  to  be  mem- 
bers of  the  corporation.  [Lord  Campbell  C.  J.  You 
assume  that  the  assistants  could  not  vote  unless  they 
were  members.]  If  they  did  vote,  they  would  be 
members,  pro  hac  vice.  [Lord  Campbell  C.  J.  Do  you 
consider  that  the  founder  was  functus  officio,  as  founder, 
at  the  time  of  his  making  the  ordinances  ?]  He  was 
functus  officio  when  he  had  made  the  deed  of  endow- 
ment, six  years  before. 

Sir  F.  Kelly f  in  reply.  By  the  20th  ordinance,  which, 
it  is  admitted  on  the  other  side,  would  be  conclusive  if 
taken  by  itself,  the  assistants  are  to  ^^join"  with  the 
fellows  in  electing  the  master;  and  the  same  ordinance 
declares  that  such  election  is  to  be  in  all  points  the  same 
as  the  election  of  the  warden.  If,  therefore,  under  the 
20th  ordinance,  the  assistants  have  a  right  to  vote,  they 
have  also  a  right  under  the  15th.  It  is,  however,  argued 
that  the  founder  could  not  have  intended  to  give  the 

(a)  4  Betu.  26}. 
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VohmuXViL   assistants,  by  the  ordinances,  a  power  contrary  to  law. 

I  Of  I  

That  argument  begs  the  second  question,  whether  such 
power  is  or  is  not  contrary  to  law.  There  is  no  authority 
for  the  doctrine  that  the  Crown  cannot  create  a  corpo- 
ration of  which  some  members  are  to  be  elected  by 
parties  who  are  not  themselves  members.  The  fact  of 
these  parties  not  being  described  in  the  charter  of 
incorporation  does  not  prevent  the  founder  from  after- 
wards naming  them ;  The  Case  of  SuttofrCs  Hospital  (a). 
Stat  33  H.  8.  c.  27.  applies  only  to  cases  of  voting  by 
members  of  the  corporation  alone.  And,  as  regards  the 
principle,  it  is  proper  and  reasonable  that  persons  who, 
though  not  members  of  the  corporation,  exercise  an 
active  part  in  the  superintendence  and  administration 
of  its  property  should  have  a  voice  in  the  election  of 
its  officers. 

Cur.  adv,  vuU. 


The  learned  Judges,  on  a  subsequent  day  in  this  term 
{November  19th),  delivered  judgment 

Lord  Campbell  C.  J.  Our  judgment  must  be  for 
the  Crown  in  this  case.  As  to  the  construction  of  the 
ordinances  I  entertain  no  doubt  The  15th  ordinance, 
which  provides  for  the  election  of  warden,  classes  the 
master,  assistants  and  fellows  together  in  the  category  of 
those  who  are  to  "  proceed  to  the  election  of  a  warden.** 
It  then  declares  that  the  "  elector"  (which  we  must  read 
"  electors")  "  shall  make  the  said  election"  &c.  It  is  true 
that  the  ordinance  does  not  specify  who  those  electors 
are :  but,  looking  at  the  whole  ordinance,  I  think  it  is 


(a)  ]Oi?<p.  U.23a. 
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clear  that  the  word  "  electors"  refers  to  those  who,  accord-  Queen*M  BeneA. 
ing  to  the  previous  part  of  the  ordinance,  are  to  "  proceed" 
to  the  election ;  namely,  ^'  the  master,  the  assistants  and 
fellows."  But,  further,  the  20th  ordinance,  which  pro- 
vides for  the  contingency  of  a  vacancy  at  the  same  time 
in  the  offices  of  master  and  warden,  declares  that  in  such 
case  '<  the  senior  fellow  then  present  shall,  within  four 
and  twenty  hours,  give  notice  thereof  to  the  assistants 
to  make  speedy  repair  to  the  College  within  three  days 
after,  to  join  with  the  fellows  in  the  election  of  a  new 
master."  Here  the  assistants  have,  by  express  words, 
a  voice  with  the  fellows  in  the  election.  It  was,  however, 
contended  that  the  20th  ordinance  must  be  construed 
in  connection  with  the  others.  But,  looking  at  the 
others,  I  can  discover  nothing  to  alter  the  effect  of  the 
20tb,  or,  generally,  to  shew  that  the  assistants  have  not 
the  right  of  voting  at  the  election  of  the  warden.  It 
is  said  that  it  was  unlikely  that  the  founder  should  wish 
to  give  such  a  right  to  churchwardens,  which  the  assist- 
ants were.  I  do  not  see  the  force  of  that  objection. 
Churchwardens,  at  the  time  when  the  College  was 
founded,  were  generally  persons  of  considerable  local 
eminence,  whose  attendance  was  likely  to  be  useful  to 
the  College:  and,  moreover,  the  founder  was  born  in 
one  of  the  parishes  from  which  the  assistants  are  to  be 
chosen,  and  might  wish,  out  of  affection  to  that  parish, 
to  give  one  of  its  officers  an  interest  in  the  College. 
There  is  nothing  in  the  language  of  the  oath  taken  by 
the  assistants  to  shew  that  they  have  not  the  right  of 
voting.  They  swear  to  the  observance  of  the  founda- 
tion and  the  ordinances;  but  the  ordinances  provide 
for  the  election  of  master  and  of  warden,  and  are  cer- 
tainly in  favour  of  the  assistants  having  a  voice.  The 
VOL.   XVII.   N.   s.  2  s 
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Vohime  XV ih  oath  of  the  fellows^  who^  it  is  admitted,  have  the  elective 
franchise,  is  not  substantially  different.     Reference  was 


1851. 


The  Queen    made  to  the  41st  ordinance,  which,  it  was  contended, 

DoLwicH      defined  the  ricrhts  and  duties  of  the  assistants.     There 
College.  ^ 

it  is  provided  that  they  shall  "  be  present"  "  when  the 
master  and  warden  shall  be  elected  and  sworn."  This 
provision  appears  to  mc  to  confirm  the  construction  of 
the  15th  and  20th  ordinances  which  I  have  already 
adopted.  It  is  difficult  to  see  for  what  purpose  they 
were  to  be  present  at  the  admission  and  swearing  in, 
unless  they  had  previously  exercised  a  voice  at  the 
election.  If  there  be  any  doubt  as  to  the  construction 
of  the  ordinances  (which  I  do  not  see  that  there  is),  the 
usage,  which  is  set  out  in  the  writ,  and  not  traversed  in 
the  return,  is  very  material,  inasmuch  as  it  is  not  repug- 
nant to  or  inconsistent  with  the  ordinances,  in  which 
case  it  would  go  for  little.  That  usage  is  in  favour  of 
the  right  of  the  assistants  to  vote. 

But  it  was  contended  that,  assuming  the  founder  to 
have  intended  to  give,  by  his  ordinances,  the  right  of 
voting  to  the  assistants,  he  had  no  power  by  law  to  make 
ordinances  to  that  efibct :  first,  because  he  was  functus 
officio  after  having  executed  the  deed  of  endowment ; 
secondly,  because  he  could  not  give  to  parties  who  were 
not  members  of  the  corporation  the  right  of  voting  at  the 
election  to  an  office  of  the  corporation.  As  to  the  first 
point,  the  charter  grants  to  the  founder,  among  other 
powers,  the  power  to  make  statutes  and  ordinances.  He 
exercised  some  of  those  other  powers  in  1619  and  1620, 
by  founding  and  endowing  the  College :  but  he  did  not 
exercise  his  power  to  make  statutes  and  ordinances  until 
six  or  seven  years  after.  He  was  not  functus  officio 
until  he  had  exercised  that  power,  which  was  one  that 
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the  Crown  had  a  riirht  to  errant,  and  which  he  was  not   Queen*$  Bench, 

bound  to  exercise  at  once.     As  to  the  second  point,  it  '___ 

18  clear  that  the  founder,  after  founding  the  College, 
could  not  alter  its  constitution  as  prescribed  by  the 
charter,  which  provides  that  it  shall  consist  of  one 
master,  one  warden,  and  four  fellows ;  still  less  could 
he  alter  it  after  having  made  the  ordinances.  But, 
though  he  could  not  alter  the  constitution  of  the  cor- 
poration, he  had  a  perfect  right  to  make  the  necessary 
provisions  for  its  maintenance  and  preservation :  and  no 
aotherity  has  been  cited  which  shews  that  none  but 
members  of  a  corporation  can  be  invested  with  the 
power  to  nominate  an  officer  of  the  corporation,  or  to 
join  in  his  election.  Rex  v.  Bird  (a),  which  was  cited 
in  support  of  that  doctrine,  decides  only  that,  where  a 
corporation  has  been  once  fully  established  and  defined 
by  law,  the  introduction,  by  the  corporation,  of  another 
member  is  contrary  to  law.  In  that  decision  I  fully 
concur:  but  here  the  coqioration  had  not  been  fully 
established  until  the  ordinances  were  made  in  1626 ; 
no  provision  as  to  the  elections  of  officers  had  been 
made  till  then.  There  are  many  instances  of  members 
of  a  corporation  being  elected  by  parties  who  are  not 
members.  There  is  no  authority  to  shew  that  the 
Crown  cannot  grant  such  a  privilege ;  and,  if  it  can,  it 
can  grant  to  a  private  person  the  power  of  conferring  it. 
I  do  not  think  that  there  is  any  weight  in  the  argument 
founded  upon  stat.  33  H.  8.  c.  27. :  the  statute  does 
not  appear  to  me  to  apply  to  the  present  case.  The 
view  which  I  take  as  to  the  power  of  the  founder  to 
give  the  assistants  the  right  of  voting  is  in  accordance 


(a)  13i:aA/,3()7. 
2   S   2 
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appears  by  The  Attorney  General  v.  Dulwich  College  (a), 
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The  Queen  ^t^re  Lord  King  is  said  to  have  held  that,  although  the 
Dulwich  founder  had  no  right,  in  his  2d  ordinance,  to  place  the 
six  chanters  upon  the  same  footing  as  the  follows,  which 
was  altering  the  constitution  of  the  corporation,  he  had  a 
right  to  appoint  assistants  to  the  corporation,  provided  he 
did  not  make  the  assistants  members.  I  think,  therefore, 
that,  with  regard  both  to  the  meaning  of  the  ordinances 
and  the  power  of  the  founder  to  make  them,  we  have 
the  authority  of  Lord  Chancellor  King  in  favour  of  the 
view  contended  for  on  behalf  of  the  Crown. 

My  brother  ff^ghtman,  with  whom  I  have  fully 
discussed  thb  case,  and  who  is  at  present  at  GuUdhaU^ 
authorizes  me  to  express  his  entire  concurrence  in  my 
opinion. 

Patteson  J.  The  first  question  is,  whether  the 
founder  has,  by  his  ordinances,  given  the  assistants  the 
right  of  voting.  I  am  of  opinion  that  the  language  of 
those  ordinances,  construed  according  to  its  ordinary 
sense,  docs  purport  to  give  that  right ;  and  I  cannot  find 
any  other  provisions  among  them  to  justify  the  Court  in 
qualifying  that  construction,  or  holding  that  the  assistants 
were  merely  to  be  present  at  the  election.  Whatever 
might  have  been  held  to  be  the  purport  of  the  loth 
ordinance,  if  taken  by  itself,  we  have,  in  the  admitted 
fact  that  the  assistants  have  always  been  accustomed  to 
vote,  that  which  amounts  to  a  contemporaneous  exposi- 
tion of  the  ordinance,  and  which  confirms  the  view  I 
entertain  of  its  meaning. 


(a)  4  Bean.  261. 
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With  respect  to  the  second  question,  whether  the  Q^en*$  Bench, 
founder  had  a  right,  by  law,  to  make  an  ordinance  ^^^^' 
giving  the  assistants  the  right  of  voting,  I  entertained  at  The  Qdeen 
fipBt  some  doubt,  from  the  fact  that  the  ordinances  were  Dulwich 
made  some  years  after  the  grant  of  the  charter  and  the 
execution  of  the  deed  of  endowment ;  but  I  am  at 
present  of  opinion  that  he  had  such  right,  although  he 
did  not  exercise  it  till  some  years  after  it  was  granted 
him.  There  is  no  doubt  that  a  corporation  must  be 
created  by  the  Crown ;  but  the  Crown  may  delegate  to 
a  private  person  the  right  of  declaring  of  what  members 
the  corporation  shall  consist,  what  shall  be  their  quali- 
fications, and  in  what  manner  the  corporation  shall  be 
kept  up.  Whether  that  is  done  by  the  Crown  at  the 
time  of  the  actual  creation  of  the  corporation,  or  is  the 
subject  of  a  separate  declaration  afterwards,  it  is  equally 
the  Act  of  the  Crown.  Rex  v.  Bird  (a)  is  distinct  from 
the  present  case ;  for  there  a  by-law  was  introduced  by 
the  corporation,  after  the  corporation  and  its  constitu- 
tion had  been  fully  established.  I  have  no  doubt  that 
the  Crown  might  provide  that  the  assistants  should  be 
electors,  or  that  it  might  authorize  the  founder  so  to 
provide.  The  charter  does  not  give  such  authority  in 
express  terms;  but  it  gives  it  under  the  general  license 
to  make  ordinances  **  for  the  good  and  better  mainte- 
nance, sustenance,  relief,  education,  government  and 
ordering"  of  the  College.  The  word  "government," 
at  all  events,  is  wide  enough  to  give  the  power  in  ques- 
tion to  the  founder ;  who  could  not,  as  Lord  Kinff  held, 
add  to  or  alter  the  component  parts  of  the  corporation, 
but  had  a  right  to  give  to   the  assistants,  though  not 


(a)  13  East,  387. 
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at  the  election  of  officers  of  the  corporation. 
The  Queen 

V. 

Ca^^Jn^  Coleridge  J.    I  am  of  the  same  opinion ;  but  I  have 

arrived  at  it  with  more  hesitation  than  the  rest  of  the 
Court  The  first  question  is.  What  has  the  founder 
ordained  ?  The  second,  If  he  has  given  the  assistants  the 
right  of  voting,  had  he  power  by  law  to  do  so  ?  As  to 
the  first  point,  the  most  important  things  to  be  looked 
to  are  the  ordinances.  The  language  of  the  15ih  ordi- 
nance, taken  by  itself,  is  not  absolutely  unsusceptible  of 
an  interpretation  which  would  go  against  the  existence 
of  such  right  in  the  assistants :  but  the  fair  inference 
is  that  the  founder  meant  the  assistants  to  join  in  the 
voting ;  and,  looking  at  the  contemporaneous  usage,  the 
(!Jourt  cannot  but  make  that  inference.  As  regards  the 
2d  ordinance,  if  this  question  were  res  Integra,  I  agree 
in  thinking  that  it  would  be  extremely  doubtful  whether 
the  six  chanters  and  the  assistants  had  not  the  same 
rights.  The  more  I  examine  that  ordinance,  the  less  I 
am  satisfied  that  the  founder  meant  to  make  the  chanters 
corporators.  The  simple  argument  that  he  gives  the 
junior  fellows  votes  does  not  go  for  much  either  way. 
But  he  declares  that  the  number  of  members  is  to  be 
thirty :  if  the  junior  fellows  are  to  be  reckoned  as 
members,  the  number  will  be  thirty  six.  It  is  not 
therefore  consistent  with  his  declaration  that  the  junior 
fellows  should  be  members.  The  7th  ordinance  is 
important,  as  it  is  material  to  ascertain  whether  the 
assistants  are,  by  the  ordinances,  to  have  a  voice  in. 
elections  to  other  offices  in  the  corporation.  Now  the 
7th  ordinance  gives,  in  the  first  instance,  the  election 
to  the  corporation,  out  of  qualified  objects,  and  then,  if 
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theie  be  no  such  objects,  to  the  assistants.     The  8th  Qveen*i  Bench. 
ordinance  makes  them  assistants   to  the   master   and 
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warden  in  "  the  govemhig"  of  the  college :  a  very  wide    Th«  Qdken 
and  general  form  of  expression.    The  10th  ordinance  is     Dolwich 
also  material :  the  provision  is  similar  to  that  made  in  the 
case  of  poor  scholars ;  there  is,  first,  a  provision  as  to  the 
election  of  the  poor  brethren  and  sisters;  and  then,  if 
any  of  these  poor  brethren  or  sisters  marry,  they  are  to 
be  expelled  by  the  assistants  alone.     I  now  come  to  the 
I5th  ordinance,  providing  for  the  election  of  warden.    I 
think  no  one,  looking  at  the  whole  of  that  ordinance, 
can  doubt  that  it  intends  to  place  all  those  who  are  to 
** be  assembled"  and  "proceed"  to  the  election  in  the 
same  category,  and  that  the  word  "  elector"  is  meant  to 
refer  to  all  those  persons,  and  not  to  any  who  are  to  be 
singled  out,  to  the  exclusion  of  others.     But,  if  there 
were  any  doubt  as  to  the  meaning  of  the  15th  ordinance, 
the  language  of  the  20th  would  remove  it     We  should 
do  violence  to  the  meaning  of  the  words  there  used, 
if  we  construed  them  in  any  other  way  than  as  giving 
the  assistants  the  right  of  voting  on  the  occasion  there 
provided  for :    the  proceedings  on  which,  it  is  provided 
by  the  same  ordinance,  shall  be  the  same  as  those  at  the 
election  of  warden.     The  24th  ordinance  is  also  impor- 
tant, as  shewing  that,  where  the  assistants  are  not  to  take 
a  part  in  the  College  proceedings,  they  are  expressly 
excluded.     If  the  matter  rested  there,  there  would  seem 
to  me  to  be  no  doubt  at  all.     Bat  there  is  some  doubt 
raised  by  the  29th  ordinance,  which  prescribes  the  oath 
to  be  taken  by  the  assistants.     It  is  said  that  there  is  a 
distinction  between  that  and  the  oath  of  the  fellows. 
That  distinction  is  referable  to  the  fact  that  the  assistants 
are  not  members  of  the  corporation,  but  are  merely  to 
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that  they  observe  the  ordinaDces.     The  41st  ordinance 


^^'^  appears  to  have  raised  some  doubt  The  language  there 
Q^l^^^  used,  it  is  contended,  implies  that  the  assistants  are 
merely  to  be  present  at  the  election,  not  to  take  any 
active  part  in  it.  If  that  were  the  meaning  of  the  words, 
still  they  are  not  strong  enough  to  weaken  the  meaning 
of  the  language  used  in  the  preceding  ordinances.  Bat, 
if  that  be  the  meaning,  it  would  equally  follow  that  they 
are  also  to  be  merely  present  at  the  audit ;  whereas  the 
93d  ordinance  expressly  provides  that  they  are  to  take 
a  part  in  it.  They  may  therefore,  consistendy  with 
the  41st  ordinance,  take  a  part  in  the  election.  I  am 
of  opinion,  then,  that,  coupling  the  fair  construction 
of  the  ordinances  with  the  contemporaneous  usage,  the 
only  judicial  conclusion  at  which  I  can  arrive  is  that 
the  founder  intended  to  give  the  assistants  the  right  of 
voting. 

The  next  question  is,  whether  he  had  power  by  law 
to  do  so.  The  first  objection  raised  is,  that  persons 
who  are  not  members  of  a  corporation  cannot  vote  at 
elections  to  offices  in  the  corporation;  the  second 
is,  that  the  ordinances  were  made  after  the  power 
given  by  the  charter  had  been  exercised.  This  last 
objection  may  be  disposed  of  very  shortly:  for  it  is 
quite  clear  that,  where  a  charter  creating  a  corporation 
gives  a  power  to  make  ordinances,  those  ordinances 
may,  and  often  must,  be  later  than  the  creation  of  the 
corporation.  As  to  the  first  objection,  the  making  ordi- 
nances, in  pursuance  of  a  power  in  the  charter  which 
-  creates  the  corporation  is,  in  effect,  the  act  of  the 
Crown;  the  real  question,  therefore,  is,  whether  the 
Crown  has  power,  by  the  terms  of  the  incorporation,  to 
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The  Queen 
▼. 

DULWICH 

College. 


give  to  persons  not  members  of  the  corporation  the  right  Queen's  Bench. 

of  voting  at  corporate  elections.  Rex  v.  Bird  (a)  has  been 

ahneady  explained ;  and  The  Case  of  Sutton's  Hospital  (b) 

is  a  decisive  authority  to  shew  that  the  Crown  has  such 

power.     Where  it  delegates  that  power  to  an  individual, 

he  is  the  instrument  of  the  Crown,  and  his  act  is  the 

act  of  the  Crown,  as  much  as  if  both  the  creation  of  the 

corporation  and  the  nomination  of  electors  had  been 

comprehended  in   the  letters  patent.      I  can  find  no 

authority  for  the*  qualifications  of  this  doctrine  which 

have  been  suggested.   There  are  many  instances  in  which 

the  members  of  a  corporation  are  elected  by  strangers. 

The   Bishop    of  Ely  nominates   the  master  of  Jesus 

College,  Cambridge,  and  the  owner  of  Audley  End  the 

master  of  Magdalen   College,  Cambridge.     The  Crown 

may  give  to  a  corporation  the  power  of  making  another 

corporation  ;'  Bro.   Abr.   Prerogative  Le  Roy,   pi.  53. 

Why,  therefore,  may  not  the  Crown  grant  to  its  nominee 

the  power  of  giving  some  other  individual  the  right  of 

voting  at  elections  to  a  corporate  office,  though  he  be 

not  himself  a  member  of  the  corporation  ?     The  only 

difficulty  which  could  arise  in  such  a  case,  namely,  the 

event  of  such  individual  having  no  successor,  does  not 

arise  [here,  because   provision   is  made  for  the  proper 

succession  of  assistants. 

Judgment  for  the  Crown. 


(a)  13  Etut,  367. 


(6)  10  Rep.  1  a.  23  a. 
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Wednetday,      The  QuEEN  ac/ainst  The  Inhabitants  of  St.  Peter, 

November  I9ih.  ^  ;/ 

Barton  ui^on  IIu^iber. 


On  appeal         (^^  appeal  against  an  order  of  justices  directing  the 

order  for  the  overseers  of  the  poor  of  the  parish  of  St.  Peter,  in 

of  a  pauper       ^he   town  of  Barton  upon  Ilumbe?*^   in   the   county  of 

8tat*T&  9  ^et,  Lincoln,   to   make   certain   payments   specified   in   the 

f- }^^'  ••,?|»    order,  being  the  amount  of  expences  incurred  by  the 

ground  of         parish  of  St.  Man/lebone.  in  Middlesex,  in  and  about  the 

objection  that     ^  ^  ' 

the  order  of      examination  of  Susan  Whitelcy,  a  pauper  lunatic,  and 

justices,  recited  i        ^  t  •        *      i 

in  the  order  of  her    conveyance    to   the   County   Lunatic   Asylum  at 

adjudicating'  IIanu}eU,  and  for  her  past  and  future   lodging,   main- 

place*o^t-  tenance,  medicine,  &c,,   and  of   the    said   order,   the 

made  upon"  Sessions  confirmed  the  order,  subject  to  the  opinion  of 

hearsay  evi-  ^jjg  (;;oQrt  upon  a  case  substantially  as  follows. 

dence  only ;  *^  •' 

such  objcctiou        The  order  appealed  against  recited  an  order,  bearing 

sut.  11  &  12     even  date  therewith,  under  the  hands  and  seals  of  the 
Ftrt.c.  3i.«.  3. 

said  justices,  whereby  the  settlement  of  the  lunatic  was 

adjudged  to  be  in  the  said  parish  of  Saint  Peter.     The 

depositions  upon  which  this  last  mentioned  order  was 

made  were  as  follows. 

*^  Middlesex  to  wit     The  examination  of  James  John 

Messer,  assistant  overseer  of  the  poor  of  the  parish  of 

St.  Marylebone  in  the   county  of  Middlesex,   touching 

the  setdement  and  chargeability  of  Susan  Whiteley,  a 

lunatic,  confined"  &c.  at  Hanwell,  &c.:    "who,  on  his 

oath,  saith,  that  he  has  ascertained  that  the  said  Susan 

Whiteley  is  the  wife  of  Henry  Whiteley,  to  whom  she 
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was  married  in  the  parish  of  Scdnt  MarVf  Barton  upon  Queen*6  Bench, 

1861 
Humbery  in  the  county  of  Lincoln^  in  the  year  1839,  * 

That,  on  the  21st  day  of  July  in  the  year  1827,  he  was    '^*'®  ^^^^'^ 

apprenticed  by   indenture   to  Richard  Usher,  for  the    InbabUantsof 

term  of  four  years,  to  learn  the  art  of  a  bricklayer.       Babton 

UPON 

That  he  duly  served  his  said  master  under  the  said  HuiuBft. 
indenture  the  whole  of  the  said  term,  and  slept  on  the 
last  night,  as  well  as  for  more  than  forty  nights  pre- 
ceding, at  the  house  of  his  said  master,  situate  in  New^ 
market  Lane  in  the  parish  of  Saint  Peter  in  the  town 
of  Barton  upon  Humber,  in  the  county  of  Lincoln,  and 
has  not  done  any  act  to  acquire  a  subsequent  settlement 
And  that  the  said  Susan  Whiteky  is  now  actually 
chargeable  to  the  said  parish  of  Saint  Marylebone.^ 

The  grounds  of  removal  (a),  sent,  with  the  order,  by 
the  respondents  to  the  appellants,  stated  the  chargeability, 
the  order  of  adjudication  of  settlement,  and  the  alleged 
facts,  upon  which  the  adjudication  was  founded,  which 
corresponded  exactly  with  those  which  the  assistant 
overseer,  in  his  deposition  above  set  out,  stated  himself 
to  have  ascertained  (b). 

The  Sessions  found  that  the  order  adjudicating  the 
settlement  was  made  upon  hearsay  evidence  only. 

The  question  for  the  opinion  of  this  Court  was. 
Whether  the  order  appealed  against  ought  to  have  been 
quashed,  the  order  adjudicating  the  settlement  having 
been  made  upon  hearsay  evidence  only.  If  the  Court 
of  Queen's  Bench  should  answer  this  question  in  the 
affirmative,  the  order  of  Sessions  and  the  said  order 
appealed  against  were  to  be  severally  quashed :  other- 
wise to  stand  confirmed. 

(a)  Sic,  in  tho  case. 

(6)  The  grounds  of  appeal  were  not  stated  in  the  case. 
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Voiunu  XV  J  I,       Peacock  and  J.  W.  HuddUstoriy  in  support  of  the  order 

^^^^'        of  Sessions.     There  were  no  grounds  upon  which  the 

The  Queen     Sessions  could  quash  the  order  of  maintenance.     Stat. 

Inhabitants  of  8  &  9  Vict.  c.  126.  s.  58.  provides  that,  if  "satisfactory 

St.  Peter,  ^         ^ 

Barton  evidence  can  be  obtained "  by  any  two  justices  for  the 

UPON  ,             ,    .         , ,  ,                   ,         .      . 

HuMBER.  county  or  borough  in  which  any  asylum  is  situate,  or  to 

which  such  asylum  shall  wholly  or  in  part  belong,  or 
from  any  part  of  which  any  pauper  lunatic  shall  have 
been  sent,  as  to  the  last  legal  settlement  of  any  pauper 
lunatic  confined  or  ordered  to  be  confined  therein,  they 
shall  make  an  order  adjudging  such  settlement  accord- 
ingly. Now  such  an  order  cannot  be  appealed  against 
except  indirectly,  by  an  appeal  against  the  order  of 
maintenance  reciting  such  adjudication,  sect  58  not 
providing  for  a  direct  appeal ;  Regina  v.  St,  Mary^ 
Southampton  (a),  Regina  v.  St  Pancras  (&),  Ex  parte 
Monkleiffh(c).  But  stat.  11  &  12  Vict.  c.  31.  s.  3. 
enacts  that,  "  on  the  trial  of  any  appeal  against  an  order 
of  removal  no  such  order  shall  be  quashed  or  set  aside, 
either  wholly  or  in  part,  on  the  ground  that^  the  depo- 
sitions upon  which  such  order  was  made  "  do  not  furnish 
suflScient  evidence  to  support,  or  that  any  matter  therein 
contained  or  omitted  raises  (d),  an  objection  {d)  to  the 
order  or  grounds  of  removal."  Regina  v.  Justices  of  Gla- 
morganshire (e)  decides  that  this  clause  applies  equally  to 
appeals  against  orders  of  maintenance  in  respect  of  pauper 
lunatics  under  stat.  8  &  9  Vict.  c.  126.  s.  62.  The 
reception  of  hearsay  evidence,  therefore,  is  no  ground  of 
objection  to  an  order  of  maintenance  founded  upon  such 

(a)  14  Q.  J9.815.  (6)  12  Q.  B.  298. 

(e)  SD.^L,  404. 

(d)  See  note  (^)  to  Regina  ▼.  St.  Tkomast  New  Sarumt  12  Q.  B.  57. 
(«)  13  Q.  ^.561. 
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evidence;  and,  consequently,  no  ground  of  objection  Queeu*t Bench. 

to  the  order  of  adjudication  recited  in  such  order  of ' 

maintenance.     The  object  of  stat.  11  &  12  Vict.  c.  31.    Th^Q^^^N 

was  to  do  away  with  technical  objections  to  the  evidence  I^^^^nts  of 

given  before  the  magistrates,  and  to  allow  only  points      Barton 

affecting  the  merits  to  be  raised  upon  appeal.     Here  no 

objection  is  raised  in  the  special  case  upon  the  merits; 

the  appellants  do  not  dispute  the  fact  of  the  pauper 

being  settled  in  their  parisL     [Lord  Campbell  C.  J. 

There  is  no  hardship  in   depriving  appellants  of  the 

present  ground  of  objection ;    it  is  open   to  them  to 

deny  the  fact  of  the  settlement,  and  have  it  proved.] 

Begina  v.  Rhyddlan  {a)  is  an  authority  to  shew  that 

objections  of  this  nature  to  proceedings  upon  which  the 

order  of  maintenance  is  founded  are  not  valid  upon  an 

appeal  against  the  order. 


W.  H.  Watson  and  Bodhiriy  contriu  ITie  appellants 
object  to  the  order  of  adjudication,  not  because  it  was 
founded  on  evidence  which  was  insuflScicnt,  but  because 
it  was  founded  on  hearsay  evidence,  which  is,  in  fact, 
no  evidence  at  all.  No  doubt  the  mere  insufficiency  of 
evidence  which  is  in  itself  legitimate  is  now,  by  stat. 
11  &  12  Vict.  c.  31.,  no  ground  of  objection  against 
an  order  of  removal  founded  upon  that  evidence : 
but  no  case  has  gone  the  length  of  saying  that 
an  order  cannot  now  be  objected  to,  when  it  is 
made  upon  evidence  which  is  altogether  illegitimate.  If 
evidence  of  such  a  nature  is  to  be  admitted,  the  labour 
of  procuring  substantial  evidence  as  to  the  pauper's 
settlement  will  be  cast  upon  the  appellant  parish. 
Beffina  v.  EcclesaU  Bierlow  (b)  shews  that  such  a  state 


(a)  14  Q.  B,  327. 


(6)  W  A.^  E.  607. 
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of  tbiogf  ou^t  DOC  to  be  allowed.  And,  ereo  aflBuming 
that,  under  stat.  11  &  l2VtcLe.  31.^  an  €»der  of  removal, 
or,  tinder  staL  8  &  9  Fict  c.  126.,  an  order  of  main- 
tenance, cannot  be  qoasbed  upon  the  objections  raised 
in  the  present  case,  it  does  not  follow  that  the  former 
itatnte  applies  to  objections  made  to  orders  of  adjadi- 
cation :  the  language  of  sect  3  of  stat.  11  &  12  Viet, 
e.  31.  is  eridently  pointed  only  to  the  orders  of  remoral 
which  are  directly  appealed  against,  and  not  to  any 
previous  or  ancillary  orders  upon  which  they  may  be 
founded ;  Regina  v.  Miruter  (a). 


Lord  Cabipbell  C.  J.  The  Court  is  always  much 
inclined  to  discourage  objections  of  the  nature  of  those 
raised  to  the  order  of  adjudication  in  this  case.  The 
argument  as  to  inconvenience  is  really,  if  good  at  all,  an 
argument  against  the  statute  itself.  And,  with  respect 
to  the  construction  of  the  two  statutes,  the  main  argu- 
ment seems  to  be,  that  there  is  a  distinction  between  an 
appeal  against  an  order  of  removal  and  an  order  of 
maintenance.  I  think  that  stat.  11  &  12  Vict.  c.  31. 
wisely  took  away  this  objection  to  an  order  of  removal 
where  directly  appealed  against,  and  that  it  has  the  same 
effect  as  to  orders  of  removal  indirectly  appealed  against 
by  means  of  an  appeal  against  an  order  of  maintenance. 
Its  language  is  sufficiently  wide  to  bring  orders  for 
maintenance  of  pauper  lunatics  within  the  provisions,  as 
regards  objections  made  upon  appeal,  of  stat.  8  &  9  Vict. 
c.  120.  $,  62.  Therefore,  that  hearsay  evidence  was 
taken  before  the  magistrates,  is  no  ground  of  objection, 
u{H)n  ap|)eal,  to  an  order  of  maintenance  under  the  last 
mentioned  statute,  and  is,  consequently,  no  objection  to 


(rt)  U  Q.  5.  341). 
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when  indirectly  appealed  against,  as  in  the  present  case. 

If  the  fact  of  the  settlement  in  the  appellant  parish  is    '^^  Quben 

denied  on   appeal,   the    respondents   must    prove   the   Inhabhants  of 

settlement  by  proper  evidence  at  the  sessions.     But  here      Barton 

the    settlement   was  not    denied  ;    and    under   these      Hombsb. 

circumstances  it  would  be  a  great  hardship  upon  the 

respondents  if  the  appellants  were  allowed  to  dispute 

the  admissibility  of  the  particular  evidence  received  by 

the  justices.     That  was  the   only  ground  of   appeal 

brought  forward  in  the  present  case ;  and  the  Sessions 

were  right  in  confirming  the  order  of  maintenance. 

Patteson  J.  I  see  no  reason  for  departing  from  the 
decision  in  Regina  v.  Justices  of  Glamorganshire  (a) : 
on  the  contrary,  I  think  it  is  quite  clear  that  the  Legis- 
lature intended  to  put  orders  of  maintenance  under 
Stat  8  &  9  Vict,  c.  126.  on  the  same  footing  with  orders 
of  removal  under  stat.  11  &  12  Vict  c,  31.,  as  regards 
the  nature  of  the  objections  which  may  be  taken  against 
them  upon  appeal.  When  the  Poor  Law  Act  was  first 
passed,  it  was  strongly  contended  that  the  sending  the 
examinations,  as  provided  by  that  Act,  was  intended  to 
be  only  for  the  purpose  of  affording  information,  and 
not  for  allowing  objections  to  be  taken  to  the  form  of 
deposition.  This  Court,  however,  was  of  a  contrary 
opinion  (b) ;  and  stat  11  &  12  Vict,  c.  31.  was  passed  for 
the  purpose  of  altering  the  law  as  laid  down  by  us,  and 
of  preventing  merely  formal  objections  to  the  examination 
being  raised  upon  appeal.  If  we  sanctioned  such  objec- 
tions as  that  made  by  the  appellants,  we  should  gradu- 

(a)  1.3  Q.  B.G6\. 

(6)  Regina  v.   Ecclesall  Bitiluw,  \\  A.  ^  E.  607;   Regina  v.  Lydtard 
St,  Lawrence,  \\  A.  ^  E.  616. 
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ally  ioTohre  oanelTcs  in  the  old  diflBculties.  I  hope, 
howeirer,  that  the  justices  will  still  make  a  point  of 
haTing  reasonable  evidence  before  them. 

CoLERiDOE  J.  I  am  of  the  same  opinion:  and  shall 
only  observe  that  any  inconvenience  arising  ander 
circamstances  like  the  present  most  be  submitted  to,  as 
it  is,  under  stat  11  &  12  Vkt.  e.  31.,  in  the  case  of 
orders  of  removaL  I  think  orders  of  maintenance  under 
sUt.  8  &  9  Vkt.  c  126.  are  on  the  same  footing  (a). 

Order  of  Sessions  and  order  of 
maintenance  conBrmed  (b). 


(a)  No  fourth  Jodge  was  present 

(6)  See  now  itat.  16  &  17  FieL  c  97.  «.  109. 


November  [Qihf 

and 
T^uredap, 
November  20th. 


The  Queen  against  The   Inhabitents   of  St. 
Giles  without  Cripplegate. 


^  ^*"*^bom  T^HE  after  mentioned  order  was  quashed  on  appeal, 
panih  A,,  the  subject  to  the  opinion  of  this  Court  upon  a  case, 

daughter  of       the  material  parts  of  which  were  as  follows. 

Iriih  parents,  ._.  .  _  .  ^         r  -       -  ^ 

neither  of  1  uis  was  an  appeal  against  an  order  of  justices,  made 

gained  a  Ist  February y  1851,  for  the  removal  oi  Margaret  Henry ^ 

^ngiM^!\St     single  woman,  and  her  bastard  child,  aged  seven  months, 
their  houM 
while  under 

the  age  of  21,  and  resided  three  years,  unmarried,  in  parish  B.,  with  a  man,  by  whom  she 
had  a  child.  While  so  residing,  she  visited  her  parents  several  times,  for  a  fortnight  or 
Uiree  weeks  at  a  time.  Af^er  the  death  of  the  man  with  whom  she  had  been  residing, 
she  and  her  illegitimate  child,  still  residing  in  parish  J7.,  were  relieved  bv  that  parish. 
While  she  was  still  under  21,  parish  B.  obtained  an  order  to  remove  her  and  her  child  from 
B,  to  A,  From  the  time  when  the  pauper  left  her  parents  till  the  making  of  the  order, 
they  resided,  not  in  A.  or  B.,  but  in  a  third  jMurish  in  England. 

Held,  on  appeal  against  an  order  of  Sessions  quashing  the  order  of  removal,  that  the 
pauper  and  her  parents  were  not  removeable  to  Ireland  under  stat.  8  &  9  Vict.  c.  117.  t,  2., 
and  that  tht  order  of  rtmoval  to  A,  was  rightly  made. 
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from  the  parish  of  St.  Giks  without  Crippkaate,  in  the  QueeH'*  Bench. 
City  o{  London,  to  the  parish  of  St  James,  Westminster, 


in  Middlesex,  as  the  place  of  their  last  legal  settlement.       '^^^  Quken 

The  gronnds  of  removal,  after  alleging  chargeability,  St.  Giles 
stated  that  Margaret  Henry  was  the  daughter  of  Irish  Crippleoatb. 
parents,  who  had  gained  no  settlement  in  England:  that 
she  was  born  on  9th  March  1830,  in  the  appellant 
parish,  and  had  done  no  act  to  gain  a  settlement :  and 
that  her  infant  bastard  daughter  was  born  in  June, 
1850. 

The  first  ground  of  appeal  traversed  the  fact  of 
Margaret  Henry  being  born  as  alleged  in  the  appellant 
parish.     The  other  grounds  were  as  follows. 

That,  supposing  the  fact  of  Margaret  Henry's  birth  in 
St.  Jameses  to  be  proved,  the  said  Margaret  Henry,  at 
the  times  when  she  became  chargeable,  and  when  the 
order  of  removal  was  granted,  was  under  the  age  of  21 
years,  and  an  unemancipatcd  child  :  and  that,  she  being 
the  lawful  daughter  of  Mark  Henry,  then  residing  at  No. 
31,  Cock  Lane,  Smithjieldj  in  Middlesex,  the  said  Mark 
Henry  was  legally  bound  to  maintain  her ;  and,  in  the 
event  of  his  inability  so  to  do,  the  maintenance  and  relief 
of  the  said  Margaret  Henry  and  her  said  bastard  child 
could  not  be  cast  on  St.  James,  Westminster,  by  reason 
of  the  birth  of  the  said  Margaret  Henry  therein.  And 
that,  the  said  Margaret  Henry  being  the  daughter  of 
Irish  parents,  who,  as  well  as  herself,  had  done  no  act  to 
gain  a  settlement  in  England,  the  whole  family  should 
have  been  removed,  if  they  were  really  chargeable, 
according  to  the  statute  in  that  case  &c.,  to  Ireland,  to 
which  country  they  legally  belonged. 

On  the  hearing  of  the  appeal,  it  was  agreed  on  both 
sides  that  Margaret  Henry  was  the  legitimate  daughter 

VOL.   XVII.    N.    8.  2    T 
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Volume  XVII.    of  Mark  Henry,  an  Irishman,  and  of  his  wife,  an  Irish- 
^^^^'        woman  ;    that    neither  Mark  Henry  nor   his  wife   had 

The  Queen    gained  a  settlement  in  England :  that  Margaret  Henry 
St.  Giles      was   born,  as  alleged,  in   the  appellant  parish,  on  9th 

CwppLEGATE.  March  1830;  and  that  the  bastard  child  of  Margaret 
Henry  was  only  seven  months  old. 

The  following  facts  appeared  from  the  evidence  ot 
the  pauper,  Margaret  Henry.  Her  father,  Mark  Henry, 
had  resided  in  the  neighbourhood  of  his  present  domicile. 
No.  31,  Cock  Lane,  Smithfield,  in  the  parish  of  St. 
Sepulchre,  in  the  county  of  Middlesex,  from  the  time  when 
she  was  a  child,  and  had  worked  as  a  coppersmith,  and 
maintained  himself,  his  wife  and  children,  by  his  labour, 
up  to  the  making  of  the  order  of  removal.  Margaret 
Henry  had  lived  with  her  father  in  the  above  mentioned 
house,  as  a  member  of  his  family,  for  many  years,  until 
she  left  his  house  without  his  consent,  about  four  years 
before  the  date  of  the  order,  and  went  to  live  in  the 
parish  of  St.  Giles,  Cripplegate,  with  -a  labouring  man, 
by  whom  she  had  a  family  of  children,  and  who  was  the 
father  of  the  child  named  with  her  in  the  order.  She 
lived  with  him  as  his  wife,  but  was  never  married  to  him ; 
and  he,  during  his  life,  supported  her  by  his  labour. 
After  his  death,  which  took  place  about  eleven  months 
before  she  became  chargeable  to  the  respondent  parish, 
she  still  lived  in  lodgings,  hired  and  paid  for  by  herself, 
in  the  respondent  parish,  supporting  herself  by  selling 
fruit.  During  these  four  years  she  on  two  or  three 
occasions,  when  she  had  a  quarrel  with  the  man  she 
cohabited  with,  went  home  to  her  parents  for  a  fortnight 
or  three  weeks  at  a  time,  and,  after  this  visit,  returned 
to  live  with  the  same  man.  While  she  was  living  in 
lodgings,  after  the  death  of  the  man  with  whom  she  had 
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so  cohabited^  her  mother  at  several  times  gave  her   Queen*s  Bench, 


1851. 


victuals ;  but  she  never  slept  at  her  parents'  home  from 

the  time  of  the  man's  death.     Being,  however,  unable    '^^^  Queen 

to  support  herself,  she,  without  the  knowledge  or  consent      St.  Giles 

,  WITHOITT 

of  her  parents,  and  one  month  before  she  attained  the  Cbipplegatk. 
age  of  21,  applied  for  relief  to  the  respondent  parish; 
whereupon  she  was,  together  with  her  bastard  child, 
taken  into  the  workhouse,  and  therein  maintained  at 
the  charge  of  the  respondent  parish  of  St  GileSy  until 
the  hearing  of  this  appeal,  by  which  time  she  had 
attained  the  age  of  21;  but  at  the  time  of  making  the 
original  order  she  had  not  attained  that  age. 

The  question  for  the  opinion  of  this  Court  was: 
Whether,  upon  the  above  recited  grounds  of  removal 
and  the  above  mentioned  facts,  the  respondent  parish 
was  entitled  to  remove  the  pauper  to  the  appellant 
parish,  as  the  place  of  her  legal  settlement.  If  the 
Court  should  be  of  opinion  that  the  respondents  were 
so  entitled,  the  order  of  Sessions  was  to  be  quashed, 
and  the  order  of  removal  confirmed :  if  of  the  contrary 
opinion,  the  order  of  Sessions  to  be  confirmed. 

Ballantine,  in  support  of  the  order  of  Sessions. 
Stat  8  &  9  Vict  c,  117.  s,  2.  enacts  that,  if  any  person 
bom  in  (among  other  countries  and  places)  Ireland, 
and  not  settled  in  England,  become  chargeable  to  any 
parish  in  England  by  reason  of  relief  given  to  himself 
or  to  his  wife,  or  to  any  legitimate  or  bastard  child,  such 
person,  his  wife,  and  any  child  so  chargeable,  shall  be 
liable  to  be  removed  to  the  country  of  such  pei*son's 
birth.  Here  the  pauper's  father,  Mark  Henry,  is  a 
native  of  Ireland,  and  is  not  settled  in  England;  and 
he  has  become  chargeable  by  reason  of  relief  given  to 
2  T  2 
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Folumt  XVII.  the  pauper,  Margaret  Henry ^  who,  at  the  lime  of  the 

*  order  of  removal,  was  an  unemancipated  child.     Her 

Tb«  Queen  leaving  the  house  of  her  father,  before  the  age  of  twenty 

ftr.GiLEi  one,  is  not  sufficient  to  render  her  emancipated:  and 

WITHOUT 

Cjupplioats.  the  Sessions  have,  in  effect,  so  decided,  by  quashing  the 
order  of  removal.  She  and  her  child  are,  therefore, 
together  with  her  father  and  mother,  removeable  to 
Ireland.  It  will  be  contended  that  she  was  not  un- 
emancipated, inasmuch  as  she  could  not  be  said  to  be 
residing  in  her  father's  house,  and  was  maintained  by 
another  person.  But  it  is  clear  that  she  was  not  eman- 
cipated ;  and  the  law  recognises  no  intermediate  status 
between  those  two.  Rex  v.  Vckfield  (a)  answers  the 
objection  suggested.  The  facts  of  the  present  case  shew 
an  animus  revertendi  on  the  part  of  the  daughter;  and 
in  Regina  v.  All  Saints,  Derby  (b),  it  was  evidently  the 
opinion  of  the  Court  that  the  separation  from  the 
parents  must  be  permanent,  to  render  the  child  emanci- 
pated and  removeable  to  its  birth  settlement.  It  will  be 
argued  that  to  hold  all  the  family  removeable  because 
one  has  become  chargeable  is  giving  a  very  stringent 
interpretation  to  the  Act.  But  that  interpretation  has 
always  been  given,  not  only  to  the  present  Act,  but  to 
Stat.  59  G.  3.  c.  1 2.  s.  33.,  and  stat  3  &  4  fV.  4.  c.  40.  s.  2. 
(both  now  repealed  (c)  ),  each  of  which  contained  a  pro- 
vision of  a  similar  character ;  Bex  v.  Leeds  (d),  Bex  v.  Mile 
End,  Old  Town  (e).  On  the  other  side,  Bex  v.  Great 
Clactan  (g)  will  be  relied  upon :  but  there  the  mother, 

(o)  6Af.^  5.214.  (6)  UQ.  P.  207. 

(c)  Tbe  first  by  sUt  3  &  4  IT.  A,  c.  40.  «.  1.,  the  Utter  by  sUt  8  &  9 
Wc<.  c.  117.».  1. 
id)  4  B.  4"  AU.  498.  (e)  4  ^.  &r  E.  196. 

is)  ^  B  ^  Aid.  410. 
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though  bom  ia  Ireland,  had  acquired  a  settlement  in   Queen's  Bench. 

England  by  a  second  marriage.      [Patteson  J.     Does  ;___ 

Stat  9  &  10  Vict.  c.  66.  affect  the  question?     May  not    '^^^^  ^^^^^ 
the  father  here  be  irremoveable  by  reason  of  five  years      St.  Giles 

•^  *^  WITHOUT 

uninterrupted  residence?]  The  point  was  not  raised  Cripfleoatk. 
upon  the  appeal.  And,  if  the  father  is  chargeable  by 
means  of  his  family,  within  stat.  8  &  9  Vict  c.  117.  s.  2., 
the  consequence  there  pointed  out  must  follow:  the 
Act  is  not  controuled  by  stat  9  &  10  Fict  c.  66. 
[Lord  Campbell  C.  J.  You  are  contending  against  the 
removeability  of  the  daughter  to  the  place  of  her  birth. 
How  are  you  interested  in  arguing  that  the  father  is 
removeable  from  the  parish  in  which  he  is  residing? 
Patteson  J.  You  must  take  stat  8  &  9  Vict.  c.  117.  as 
incorporated,  by  sect.  7,  with  the  other  Poor  Law  Acts.] 
No  interpretation  of  the  Acts  can  make  the  pauper,  in 
this  case,  removeable  to  the  place  of  her  birth  settlement 
A  pauper  having  no  other  place  to  which  he  can  be 
removed  goes  to  his  birth  settlement :  if  his  father  and 
mother  have  a  settlement  he  goes  to  that :  if  they  have 
none,  but  are  natives  of  Ireland,  and  he  is  part  of  their 
family,  he  must  be  removed  with  them  to  Ireland.  Here, 
the  pauper  being  unemancipated,  the  father  is  charge- 
able, through  her,  and  must  be  removed ;  an  English- 
man  would  be  removeable  to  a  parish  in  England;  a 
native  of  Ireland  must  be  removed  thither.  The 
whole  question,  therefore,  turns  upon  the  emancipation. 
[^Coleridge  J.  You  must  contend  here  for  tv/o  steps: 
first,  sending  the  pauper  to  her  parents,  and  then 
making  them  chargeable  to  the  removing  parish,  and 
so  removeable  to  Ireland."]  The  result  is  still  obtained ; 
and  the  statute  must  take  effect  [^Coleridge  J.  Can 
the  parents  be  chargeable  where  they  are  not  resident  ? 


642  Q.   B.    MICHAELMAS  TERM. 

Volume  xvii.   You  removc  the  pauper  from  St.  Gileses  because  she  is 

1  or  1 

;__  chargeable  to  St  Giles's.     The  parents  reside  in  another 

The  Qu££;n    parish.     Can  you  insist  that  they  shall  be  removed  to 
St.  Giles      Ireland  because  the  daughter  is  chargeable,  not  to  their 

WITHOUT  ^ 

Caipi'LEGATE.  parish,  but  to  St  Giles's.  ?  Could  parish  A.  remove  per- 
sons from  parish  B.  to  Ireland  ?]  While  unemancipated, 
the  pauper  virtually  forms  part  of  the  family  in  parish  B. 
[^Coleridge  J.  You  make  the  father  chargeable  to  two 
parishes ;  where  she  is  chargeable,  and  where  he  resides. 
Lord  Campbell  C.  J.  You  undertake  a  great  difficulty 
if  you  contend  that,  by  her  becoming  chargeable,  the 
father  becomes  resident  and  chargeable  where  she  is.] 
Having  the  intention  to  return,  she  is  virtually  domiciled 
where  he  is.  [Lord  Campbell  C.  J.  It  is  in  vain  to 
argue  that  the  father  was  chargeable  where  he  resided.] 
It  may  reasonably  be  suggested  that,  she  being  uneman- 
cipated and  chargeable,  it  is  as  if  the  father  went  to  the 
parish  where  she  is,  and  resided  there.  [^Coleridge  J.  Is 
there  any  authority  for  saying  that  a  parish  relieving  the 
daughter  could  remove  the  father  from  another  parish  ? 
Patteson  J.  Could  a  London  parish  get  an  order  to 
remove  a  man  from  a  parish  in  Cumberland  ?]  If  there 
were  a  constructive  chargeability  as  here  suggested, 
the  distance  would  make  no  difference  in  principle. 
The  statute  8  &  9  Vict  c.  117.  is  evaded  unless  inter- 
preted as  the  appellants  suggest.  There  may  be  hardship 
in  any  construction.  [  WiglUman  J.  Suppose  another 
unemancipated  daughter  had  gone  into  another  parish. 
Lord  Campbell  C.  J.  The  fiuher  might  be  chargeable 
to  as  many  parishes  as  he  had  unemancipated  children 
living  in.  Patteson  J.  The  parish  where  the  daughter 
is  might  remove  him  from  that;  but  they  cannot  get 
him  there.]      The  difficulties  under  this  statute  were 
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much  considered  by  the  Court  in  Regina  v.  AU  Saints^  QMe»*«  Bench, 

I  Off  1 

Derby  (a),  and  several  observations  incidentally  made  '___ 

by  the  learned  Judges  are  applicable  here.    [Coleridge  J.     '^^®  ^^^^^ 
The  material  question  there  was,  whether  or  not  there      ^t.  Giles 

^  WITHOUT 

had  really  been  a  desertion.]     An  apparent  difficulty   Cripfleoati. 
arises  here  because  the  daughter  had  reached  so  advanced 
ao  age  as  seventeen  or  eighteen  before   she   left  her 
father ;  but  the  principle  involved  is  the  same  as  if  she 
had  left  him  at  the  age  of  four. 

Pashleg  and  F,  Bussell,  contra,  were  not  called  upon. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
order  of  Sessions  must  be  quashed.  The  pauper  was 
bom  in  Si.  James's,  and  became  chargeable  to  St  Giles% 
Crijfpkgate.  Prima  facie,  she  was  rightly  removed  to 
St  James's ;  and  there  she  ought  to  be  maintained,  unless 
St  James's  can  shew  some  other  place  to  which  she 
should  be  removed.  Now  she  herself  has  no  settlement 
but  that  of  her  birth ;  and  her  father  has  none.  All, 
then,  that  St  James's  can  allege  is  that  she  ought  to  be 
sent  to  Ireland.  But  that  is  not  so,  because  there  are 
no  means  of  sending  her  father.  He  never  became 
chai^eable  to  St  Giles's.  There  is  no  proof  that  he 
ever  entered  the  parish.  Therefore  there  are  no  means 
of  removing  him  :  and,  consequently,  as  no  parish 
except  St  James's  can  be  shewn  to  which  this  pauper 
can  go,  it  is  to  that  parish  she  must  be  removed. 

Patteson  J.  If  the  original  order  be  quashed,  the 
pauper  must  go  back  to  St  Giles's,  Cripplegate.     That 

(a)  14  Q./?.  207. 
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Volume  XVII.   parish  cannot  remove   her  to  St  Sepulchre :    there  is 

1851 
*        no  such  thing  as  removing  a  pauper  to  her  parents. 

The  QuEKN    All,  then,  that  can  be  said  is,  that  the  father  is  charge- 

St.  Giles      able  to  St  Giks\  and  must  be  removed  to  Ireland  from 

WITHOUT 

Cripplegate.  that  parish,  though  he  is  not  within  it.  But  that  can- 
not be  maintained.  There  is,  therefore,  no  place  but 
that  of  the  birth  settlement  to  which  the  pauper  can  be 
removed. 


Coleridge  J.  A  pauper  is  removeable  to  Ireland 
under  stat.  8  &  9  Vict  c.  117.,  only  if  the  condition 
precedent  be  fulfilled,  that  such  person  shall  become 
chargeable  to  any  parish  in  England  by  reason  of  relief 
given  to  himself,  or  his  wife  or  child.  It  is  true  the 
clause  does  not  in  terms  require  that  such  person  shall 
be  resident  in  the  parish ;  but  this  Act  is  appended  to 
the  other  statutes  which  form  the  general  law  of  settle- 
ment, and  carries  with  it  the  understood  condition  that 
a  person  to  be  removed  from  a  parish  must  be  chaigeable 
to  that  parish,  being  within  it  at  the  time. 

WiGHTMAN  J.  Mr.  Ballantine  is  obliged  to  assume 
that  the  father  in  this  case  is  chargeable  to  St  Giles's 
parish,  which  he  never  entered.  But  I  think  he  is  not 
so  chargeable  within  the  meaning  of  the  statute,  and 
that  he,  and  therefore  his  daughter,  is  not  removeable 
to  Ireland  under  sect.  2.  Therefore  she  was  well 
removed  to  the  appellant  parish. 

Order  of  Sessions  quashed. 
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QueeH't  Bench. 

1851. 


Gbobge  Greenwood  Tetley  and  Henry  Wil-  j-„vfay. 
LiAM  Ripley  against  William  Taylor. 

Reported,  \  E.  fy  B.  521. 


The  Queen  against  Wing. 


Saturday^ 
November  22d. 


'TJTORDS WORTH,    in    last    Trinity    Terra,    ob-  a  shareholder 

tained  a  rule  calling  on  Thomas  Twining  Wing, 
secretary  of  The  Norfolk  Estuary  Company,  to  shew 
cause  why  a  mandamus  should  not  issue,  commanding 
him  to  enter  a  memorial  of  a  deed  of  transfer,  dated 
13th  March  1851,  of  twenty  four  shares  in  the  said 
Company,  numbered  &c.,  by  Robert  Wheble  Bennett 
to  James  Hall,  pursuant  to  The  Companies  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  16. 

From  the  affidavits  in  support  of  the  rule  it  appeared 
that  The  Norfolk  Estuary  Company  was  incorporated  by 
Stat  9  &  10  Vict.  c.  ccclxxxviii.  (a),  which  enacted, 
among  other  things,  that  The  Companies  Clauses  Con- 
solidation Act,  1845,  should  be  incorporated  with  it; 
that  20Z.  per  share  should  be  the  greatest  amount  of 
any  one  call ;  and  that  one  month's  notice  should  be 
given  of  each  call.      It  further  appeared  that  Robert 


m  an  incor- 
porated Com- 
pany within 
the  provisions 
of  The  Com- 
panies Clauses 
Consolidation 
Act,  1845, 
who  has  not 
paid  up  all 
calls  due  upon 
his  shares, 
cannot,  by 
sect.  16,  exe- 
cute a  deed  of 
transfer  of  any 
of  such  shares 
which  shall 
be  valid  as 
against  the 
Company : 
and  the  Com- 
pany may 
refuse  to  re- 

i>ter  such 

leed. 


t 


(a)  Local  and  personal,  public :  "  For  enclosing  and  reclaiming  from 
the  sea  certain  tracts  of  land  forming  part  of  the  great  estuary  called  *  The 
Wash,*  between  the  counties  of  Norfolk  and  Lincoln.*' 
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L_  in   the  Company,  sold   them    to   James  Hall  on   ISth 

The  QuKEN  March  1851,  and  executed  a  deed  of  transfer  of  that 
Wing.  ^^(g .  ^\^^^  BenneWs  brokers,  on  the  same  day,  lodged 
the  deed  of  transfer  with  the  defendant,  at  the  office 
of  the  Company,  for  registration:  that  Bennett  had 
paid  up  all  calls  on  the  twenty  four  shares  (a) :  but 
that  the  defendant  refused  to  register  the  deed  of 
transfer. 

The  aflSdavit  in  answer  set  out  sect  16  of  The  Com- 
panies Clauses  Consolidation  Act,  1845,  which  enacts 
that  "  No  shareholder  shall  be  entitled  to  transfer  any 
share,  after  any  call  shall  have  been  made  in  respect 
thereof,  until  he  shall  have  paid  such  call,  nor  until  he 
shall  have  paid  all  calls  for  the  time  being  due  on  every 
share  held  by  him."  The  aflSdavit  then  stated  that,  on 
5th  February  1851,  a  call  of  2/.  10*.  per  share  was  duly 
made  by  the  directors  of  the  said  Company  upon  all  the 
shares,  including  the  twenty  four  in  question.:  that  on 
13th  March  1851,  the  day  of  the  date  of  the  deed  of 
transfer,  the  said  call  of  2/.  10«.  in  respect  of  the  said 
twenty  four  shares  remained  unpaid,  and  it  continued 
unpaid  up  to  14th  April  1851,  being  after  the  day  on 
which  the  deed  of  transfer  was  lodged  at  the  Company's 
office  for  registration :  and ,  that,  under  these  circum- 
stances, the  defendant  refused  to  register. 

Phipson  now  shewed  cause.  The  Company  had  the 
right  to  refuse  to  register  the  deed,  which  was  not  a 
proper  deed  of  transfer.  Stat.  8  &  9  Vict.  c.  16. 
provides,    by   sect    14,    that    every    shareholder    may 

(a)  On  13th  March  1851.  But  the  affidavits  for  and  againit  the  rule 
were  contradictory  on  this  point. 
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transfer  his  shares,  subject  to  the  regulations  provided   QueeH*$  Betwh. 

by  that  or  the  special  Act :  and  that  such  transfer  shall  '___ 

be  by  deed,  which,  «  when  duly  executed,"  is,  by  ^*  ^"^^ 
sect  15,  to  be  delivered  to  and  registered  by  the  Wino. 
secretary.  Now  one  of  these  regulations  is  provided 
by  sect  16,  which  declares  that  no  shareholder  shall  be 
entitled  to  transfer  any  of  his  shares  until  he  shall  have 
paid  all  calls  for  the  time  being  due  on  each  of  his 
shares.  The  deed,  therefore,  which  is,  in  fact,  the 
transfer,  cannot  be  "duly"  executed  as  long  as  any 
calls  remain  due  upon  the  shares,  as  was  the  case 
here.  Until  it  is  duly  executed,  and  delivered  to  the 
secretary,  the  vendee  is,  by  sect  15,  not  entitled  to 
receive  any  profits  in  the  undertaking,  or  to  vote  as  a 
shareholder.  A  similar  provision  is  made  by  sect  18, 
for  the  protection  of  the  Company,  in  the  case  of  a 
transfer  of  shares  otherwise  than  by  deed.  [  Coleridge  J. 
As  between  the  vendee  and  the  Company,  a  transfer 
made  while  the  transfer  books  are  closed  is,  by  sect  17, 
to  date  from  a  time  subsequent  to  the  execution,  namely, 
after  the  next  ordinary  meeting.]  That  section  shews 
that,  in  default  of  express  enactment,  the  transfer  even 
in  that  case,  as  between  the  vendee  and  Company,  would 
date  from  the  time  of  the  execution  of  the  deed.  [C7o/e- 
ridge  J.  There  is  nothing  in  the  act  to  shew  that  a 
deed  of  transfer  made  while  the  calls  upon  the  shares 
are  unpaid  is  to  be  considered  as  a  nullity.  The  share- 
holder who  makes  such  a  transfer  does  that  which  he  is 
not  authorized,  as  between  himself  and  the  Company, 
to  do:  but  that  docs  not  necessarily  make  the  deed  void 
as  between  himself  and  the  transferee.]  The  transfer 
is  the  creature  of  the  Act;  and  the  Act  provides  that 
the  transfer  shall  be  made  by  a  deed  executed  under 


648  Q.   B.   MICHAELMAS  TERM. 

Volume  XFii,    Certain  conditions  only.     If,  therefore,  a  deed  be  exe- 

1851 
*        cuted  which  purports  to  be  a  regular  deed  of  transfer, 

V|(7EEN  j^jjQgg  conditions  not  having  been  complied  with,  it  is 
Wing.  ^^jj  altogether  as  a  transfer.  \^Patte8on  J.  Sect  15, 
which  provides  that,  until  the  "  transfer"  is  delivered  to 
the  secretary,  the  vendor  shall  be  liable  for  calls,  seems 
to  recognise  the  deed  as  a  transfer,  even  while  it  is  still 
undelivered]  Any  doubt  which  might  arise  upon  that 
section  is  removed  by  the  express  enactment  of  sect  16. 
l^Patteson  J.  Suppose  a  shareholder  executed  a  deed  of 
transfer  when  no  call  was  due,  and  delivered  it  to  the 
secretary  after  a  call  had  been  made ;  would  the  deed 
be  a  good  deed  of  transfer?]  Under  those  circumstances 
it  probably  would.  [Coleridpe  J.  Is  the  transfer  com- 
plete before  the  deed  is  delivered  to  the  transferee?] 
Not  until  it  is  delivered  to  the  transferee,  duly  registered. 
The  present  transfer,  therefore,  is  incomplete.  [Cole- 
ridge  J.  That  would  not  be  an  answer  to  the  transferee's 
claim  in  the  present  case:  if  the  deed  is  incomplete  by 
reason  merely  of  non-registration,  he  has  a  right  to 
require  it  to  be  made  complete  by  registration.  The 
real  diflSculty  is,  supposing  the  transfer  to  be  complete 
before  registration,  as  between  transferor  and  transferee, 
has  the  transferee  a  right  to  demand  registration  of  such 
transfer  by  the  Company  ?  Wightman  J.  The  aflSdavits 
do  not  state  that  the  deed  was  delivered  as  an  escrow.] 

Wordsworthy  contra.  Sect.  16  is  not  intended  to 
controul  any  right  between  the  transferor  and  the 
transferee,  but  only  to  secure  to  the  company  the 
payment  of  calls  upon  the  shares ;  it  means  to  provide 
that  a  shareholder  shall  not  get  rid  of  his  liability  in 
respect  of  calls  due  upon  his  shares  by  transferring  any 
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of  the  shares  while  those  calls  are  still  unpaid ;  Regina  Queen*»  Bench. 

¥•   Londonderry  and   Coleraine   Railway   Company  (a), 

Sayks  V.  Blane  (i).     All  that  the  company  is  interested    The  Quekn 

in  demanding,  or  ought  to  demand,  is,  that  as  between       Wing. 

the  company   and   the  vendor,  the   transfer  is  not  to 

be  complete,  and  the   liability   of  the   vendor  to   the 

company   in  respect   of  the   shares  transferred  not  to 

be  dischai^ed,  until  the  deed  of  transfer  is  registered, 

which  is  not  to  be  until  the  vendor  has  paid  all  calls 

due.     [Patteson  J.     That  is,  that  no  shareholder  shall 

be  entitled  to  have  his  transfer  registered  until  he  has 

paid   all  calls  due.     But   the  words   of  sect.    16   are, 

that  "no  shareholder  shall  be  entitled  to  transfer^  until 

such  payment.]     Sect.  16  roust  be  read  in  connection 

with   the   two   preceding  sections.      {^Coleridge  J.      Is 

there  any  case  where  a  company  has  refused  to  register 

a  transfer  executed  by  a  party  incapacitated,  by  law, 

from   transferring  ?]     Wordsworth   mentioned  Stikeman 

V.  Dawson  (c). 

Patteson  J.  {d).  This  rule  must  be  discharged.  I 
do  not  say  that  the  deed  in  its  present  state,  or  even  a 
mere  parol  contract  to  transfer,  may  not  be  a  valid 
transfer  as  between  the  vendor  of  the  shares  and  the 
vendee;  but  the  question  here  is  as  to  the  meaning 
of  the  word  "transferrin  the  Act.  It  is  clear,  looking 
at  the  language  of  sects.  14,  15,  in  which  the  words 
"  transfer "  and  "  transfer  by  deed "  are  treated  as 
synonymous,  that,  with  the  exception  of  the  particular 

(a)  13  Q.  B.  998.  1006.  (6)  14  Q.  /?.  205. 

(c)  \  De  G.^  Sm.  90. 

(d)  Lord  Campbell  C.  J.  was  in  the  Court  of  Criminal  Appeal. 
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1851  • 
\ in  sect.  16,  contemplates   only   one   kind   of  transfer, 

Tbe  Qi^EEN  namely,  by  deed,  duly  executed  and  registered  according 
WiNo.  to  the  provisions  of  the  Act  itself.  What  the  Legis- 
lature intended  to  provide  was,  that  the  interest  in  shares 
should  not  be  transferable  except  by  deed,  nor  should 
be  so  transferred,  unless  the  transferor  had  previously 
paid  up  all  the  calls  that  were  due,  whatever  other 
contract  he  might  choose  to  make  with  the  transferee. 
The  Company,  therefore,  in  the  present  case,  had  a 
right  to  refuse  registration  of  the  deed;  although  they 
would  have  taken  a  more  proper  course  in  making  their 
objection  to  the  deed  when  it  was  first  lodged  with  them. 
I  abstain  from  giving  any  opinion  as  to  what  would  be 
the  effect  of  delivering  the  deed  to  the  Company  as  an 
escrow  ;  here  it  was  clearly  not  so  delivered,  but  was 
lodged  with  the  secretary  on  the  day  on  which  it  was 
executed. 

Coleridge  J.  I  am  of  the  same  opinion  :  but  I 
arrive  at  it  with  regret ;  for  the  Company  are  standing 
on  a  purely  technical  and  vexatious  ground,  inasmuch  as 
a  new  deed  can  be  forthwith  made.  But  the  provisions 
of  the  Act  with  respect  to  the  transfer  of  shares  were 
undoubtedly  made  for  the  benefit,  and  with  a  view  to 
the  security,  of  the  Company,  and  for  the  purpose  of 
preventing  shares  being  transferred  by  or  to  improper  or 
incompetent  persons.  The  general  right  to  transfer  is 
given  by  sect.  14  ;  but  it  is,  by  the  same  section,  made 
subject  to  certain  restrictions,  one  of  which  is  after- 
wards mentioned  in  sect.  16.  The  effect  of  the  latter 
section  is  clearly  that  no  transfer  can  take  place  until 
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the  transferor  has  paid  all  the  calls  due  upon  his  shares.   Queen*s  Bench. 

There  is  a  difference  between  the  language  of  sect  16    ! 

and  that  of  sects.   15   and   18.     The  two  latter  also    "^^^  ^"^^"^ 
provide  for   the   security  of  the    Company,  but  for  a  '^^* 

different  case  from  that  provided  for  in  sect  16 :  they 
assume  the  interest  in  the  shares  to  have  already  passed. 
I  have  no  doubt  that,  as  between  the  transferor  and 
transferee,  the  deed  of  13th  March  is  a  valid  contract: 
but  it  is  void  as  against  the  Company;  and  the  latter 
have  the  right  to  refuse  to  register  it 

WiGHTMAN  J.  I  am  of  the  same  opinion,  but  also 
pronounce  it  with  reluctance.  Sect.  14  provides  that 
every  transfer  shall  be  by  deed;  sect  16,  that  no 
transfer  shall  be  made  unless  the  transferor  has  paid 
all  calls  due.  Therefore  a  deed  of  transfer  made  by 
a  transferor  who  has  not  paid  all  calls  due  is  clearly 
no  transfer  at  all ;  and  the  Company  are  not  bound  to 
register  it 

Rule  discharged. 
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TVowday,        The    SHREWSBURY    and    Birmingham    Railway 

November  25th. 

Company  against  The  London  and  North 
Western  Company  and  The  Shropshire 
Union  Railways  and  Canal  Company. 

Theproprie-      /COVENANT.     The  first  count  of  the  declaration 

ton  of  a  rail-       \y  ^    t        x     n  ^  ..  ^    ^ 

way,  c^.,  which  Stated  that,  before  and  at  the  time  of  the  making  of 

was  in  course 

of  formation 

under  a  local  Act,  applied  to  Parliament  for  an  Act  authorising  them  to  lease  their  railway 

to  Th*  N.  IV,  Railway  Compantf.     Part  of  the  line  was  common  to  the  U.  railway  and  to 

a  third  railway,  the  S.  |r  B.     The  proprietors  of  the  third  railway  opposed  the  bill,  hot 

ceased  doing  so  in  consideration  of  the  agreement  after  mentioned,  which  was  executed 

under  seal  by  the  three  companies  after  the  Act  passed,  and  contained  four  articles,  tix. 

1.  That,  at  all  times  during  the  continuance  of  the  lease,  the  U.  or  the  N.  W.  Company 
•hould  keep  an  account  of  all  their  traffic  and  receipts  on  the  common  portion  of  the  lino 
and  from  thence  to  a  specified  ulterior  point ;  and  the  S.  §-  H.  Company  should  keep  a 
like  account  of  their  traffic  and  receipts  on  the  common  portion  and  from  thence  to  an 
ulterior  point  also  specified.  2.  That  the  accounts  should  be  audited  periodically  and  a 
division  of  profits  made  in  proportion  to  the  comparative  lengths  of  the  two  railways  from 
the  beginning  of  the  common  portion  to  two  ulterior  points  on  the  U  Itee  and  the  S.  ^  B. 
line  respectively  (short  of  the  ulterior  point  mentioned  in  Art.  1.)  3.  That,  during  the 
continuance  of  the  lease,  the  U.  and  A'.  W,  Companies  would  not  convey  or  carry  any 
passengers,  cattle,  luggage,  goods,  or  other  matters  or  things,  from  any  part  of  the  demised 
line  to  any  point  of  the  S.  and  B.  line,  and  would  not  use  the  demised  line  to  compete  for 
any  traffic  which  should  properly  belong  to  the  S.  §•  B.  Company.  4.  (Without  reference 
in  terms  to  any  lease)  :  That  the  said  agreement  should  not  in  any  manner  be  evaded  or 
eluded  by  the  S.  6f  B.  Company,  and  that  no  arrangement,  scheme,  &c.,  should  be  resorted 
to  or  attempted  by  them  for  that  purpose. 

In  an  action  of  covenant  by  the  S.  &■  B.  Company  against  the  other  companies  for  breach 
of  this  agreement,  the  defendants  demurring  generally  to  the  declaration, 

Held:  That  the  agreement  was  not  illegal,  as  a  fraud  upon  the  legislature,  or  ai 
injurious  to  the  public  by  depriving  them  ot  the  benefits  of  competition,  or  as  prejudicing 
the  shareholders  by  establishing  a  distribution  of  profits  other  than  that  directed  by  the 
Companies  Clauses  Consolidation  Act,  1845,  8  &  9  P'ict.  c.  \t).  »».  G4,  120. :  it  not  appearing 
by  any  allegation  that  the  arrangement  was  prejudicial  to  the  shareholders. 

Also,  that  it  was  not  illegal  as  bmding  the  U.  and  iV.  W,  Comf^aniet  not  to  carry  soldiers 
and  their  families  &c.  according  to  stat.  7  &  8  Vict.  c.  8').  ».  12.,  or  the  mails  according 
to  Stat.  1  Sc  2  Vict.  c.  9H.  t,  1.,  if  Government  should  require  it;  for  that  the  agreement 
imposed  no  such  obl'gation. 

The  plaintiffs  alleged  a  breach  of  the  4th  Article,  stating  generally,  and  without  refer- 
ence to  the  making  or  continuance  of  any  lease,  that  the  defendants  did,  on  &c  and 
continually  &c.,  evade  and  elude  the  said  covenants  and  agreements.  Held,  on  general 
demurrer,  a  sufficient  allegation  of  breach ;  the  making  of  a  lease  not  appearing  by  the 
record  to  be  a  condition  precedent  to  the  fulfilling  of  the  4th  Article. 

Also  that  it  was  not  necessary  to  allege  in  this  breach  that  half  the  capital  of  the  U. 
Company  had  been  subscribed  and  the  subscription  certified,  though  the  leasing  Act  pro- 
vided that  no  lease  should  be  granted  until  such  subscription  had  been  certified. 
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the  indenture  after  mentioned^  to  wit  on  12th  October 
1847,  a  certain  line  of  railway  was  in  course  of  forma- 
tion between  Shrewsbury  in  the  county  of  Salop  and 
Wellington  in  the  same  county;  and  thereupon  after- 
wards and  before  the  commencement  of  this  suit,  to  wit 
&c.  (same  day  and  year),  by  a  certain  indenture  under 
the  name  of  Articles  of  agreement  then  made  between 
plaintiffs  of  the  one  part  and  defendants  of  the  other 
part,  and  one  part  of  which  &c.  (profert  of  the  deed, 
sealed  by  defendants),  the  date  whereof  is  the  day  and 
year  last  aforesaid,  after  reciting,  amongst  other  things, 
as  the  fact  was,  that  the  said  line  of  railway  in  course 
of  formation  between  Shrewsbury  aforesaid  and  Welling- 
tan  aforesaid  was  common  to  the  plaintiffs  and  the  said 
Shropshire  Union  Railways  and  Canal  Company^  and  was 
under  the  direction  and  controul  of  a  joint  committee 
of  management,  and  that  a  bill  had  been  introduced 
into  Parliament  during  the  then  last  preceding  session 
for  authorizing  a  lease  in  perpetuity  of  the  under- 
taking of  the  said  Shropshire  Union  Railways  and  Canal 
Company  to  the  London  §•  North  Western  Railway 
Companyy  and  that  tlic  same  had  been  opposed  by  the 
plaintiffs,  and  that  the  plaintiffs  had  agreed  to  withdraw 
their  opposition  to  the  said  bill  on  its  being  mutually 
arranged  and  agreed  between  the  said  several  Companies 
that  the  covenants  and  agreements  thereinafter  con- 
tained should  be  mutually  entered  into  by  them  on  an 
Act  of  parliament  being  obtained  for  authorizing  such 
lease  as  aforesaid  or  a  lease  between  the  same  parties  of 
any  part  of  the  said  undertaking  between  Shrewsbury 
and  Stafford:  And  reciting  that  such  Act  (a)  had  been 
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Shrewsbury 

and 

Birmingham 
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London 

and  North 

Western 

Railway 

Company. 


(a)  Stat.  10  &  1 1  Vict.  e.  cxzi.»  local  and  personal  public  :  tee  p.  659, 
note  (a), post 
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Shrewsbury 

and 

Birmingham 
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Company 

London 

and  North 

Western 

Railway 

Company. 


obtained  during  the  last  preceding  session  of  Parliament: 
It  was  witnessed^  and  it  was  thereby  mutually  cove- 
nanted and  agreed  by  and  between  the  said  plaintiffs 
and  defendants^  the  defendants  covenanting  for  them- 
selves for*  and  in  respect  of  their  own  acts  and  deeds 
only,  and  the  plaintifis  covenanting  for  themselves  &c. 
only,  and  not  the  one  contracting  party  for  the  acts  and 
deeds  of  the  other : 

That  the  said  Shropshire  Union  Railtoays  ^  Canal 
Company  or  the  London  §•  North  Western  Railway  Com* 
pany  should  and  would,  from  time  to  time  and  at  all 
times  thereafter  during  the  continuance  of  any  such 
lease  authorized  to  be  granted  by  such  Act,  make  and 
keep  a  separate  and  distinct  account  of  all  passengers, 
cattle,  luggage,  goods  and  other  matters  and  things 
which  such  Companies  or  either  of  them  should  convey 
or  carry  from  Shrewsbury  or  Wellington^  or  from  any 
point  between  those  two  places  to  Rughy  (a),  or  to  any 
place  to  the  South  of  or  on  the  London  side  of  Rugby  on 
the  line  of  the  London  Sf  North  Western  Railway  Cam' 
pany,  and  also  of  all  passengers  &c.  (the  like  agreement 
as  to  passengers  &c.  from  Rugby,  or  any  place  to  the 
South  or  on  the  London  side  of  Rugby  on  the  above 
line,  to  Wellington  or  Shrewsbury  or  any  point  between) : 
and  also  a  like  separate  and  distinct  account  of  all  sum 
and  sums  of  money  which  such  last  mentioned  Com- 
panies or  either  of  them  should  receive  for  the  carrying 
or  conveyance  of  all  passengers  &c.  and  things  whatso- 
ever  of  or  respecting  which  they  were  to  keep  such 
separate  and  distinct  accounts  as  aforesaid.     And  also 


(a)  From  the  termination  of  the  common  line  at  WdUngton  two  lines 
diverged,  the  one  to  Stafford,  the  other  to  Woiverhampton ,-  and  these 
were  continued,  respectively,  by  further  lines,  to  Rtt^by. 
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that  the  said  Shrewsbury  §•  Birmingham  Railway  Com» 
pony  should  and  would  in  like  manner  and  during  the 
like  period  make  and  keep  a  separate  and  distinct 
account  of  all  passengers  &a  (as  before)  which  such 
last  mentioned  Company  should  convey  or  carry  from 
Shrewsbury  or  Wellington  or  from  any  point  between  them 
to  Bugbyy  or  to  any  place  to  the  South  or  on  the  London 
aide  oi  Rugby ^  upon  the  line  of  the  said  London  Sf  North 
Western  Railway  Company^  or  to  London  either  upon 
the  said  last  mentioned  line  or  upon  that  of  any  other 
Company ;  and  a  like  separate  and  distinct  account  of 
all  sum  and  sums  which  the  said  Shrewsbury  §•  Bir- 
mingham  Company  should  receive  for  the  carrying  or 
conveyance  of  such  passengers  &c.  of  which  they  were 
to  keep  such  separate  and  distinct  accounts  as  aforesaid. 
Andy  further^  that  the  said  Shropshire  Union  Rail- 
ways  §•  Canal  Company  or  the  said  London  Sf  North 
Western  Railway  Company  on  the  one  part  and  the  said 
Shrewsbury  §•  Birmingham  Railway  Company  on  the 
other  part  should  respectively  &c. ;  mutual  agreement 
to  make  out  and  supply  half  yearly  accounts  in  abstract 
of  the  matters  mentioned  in  the  first  article  or  clause ; 
such  account  to  be  subject  to  be  audited  by  the  res- 
pective auditors  and  to  be  open  at  all  reasonable  times 
to  inspection  by  the  directors  of  either  Company  &c. : 
the  auditors  of  the  contracting  companies  from  time  to 
time  to  ascertain  and  determine  how  much  of  the  moneys 
by  such  accounts  appearing  to  have  been  received  should 
have  been  received  for  or  in  respect  of  the  distance  from 
Shrewsbury  or  Wellington  or  from  any  point  between 
them  to  Stafford  or  Wolverhampton,  or  from  Stafford  or 
Wolverhampton  to  Shrewsbury  or  Wellington  or  to  any 
point  between ;  and  that  the  sum  so  ascertained  should 

2  u  2 
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be  divided  between  the  said  Shropshire  Union  BaUwayt 
^  Canal  Company  and  London  §-  North  Western  Railway 
Company  as  one  party  and  the  said  Slurewsbury  Sf  Bir- 
mingham Railway  Company  as  the  other  party,  in  certain 
proportions  (which  were  specified)  corresponding  with 
the  relative  lengths  of  the  line  of  The  Shropshire  Umon 
Railways  Sf  Canal  Company  from  Wellington  to  Stafford 
and  the  line  of  The  Shrewsbury  8f  Birmingham  Railwax/ 
Company  from  Wellington  to  Wolverhampton* 

And,  further,  that,  during  the  continuance  of  any 
such  lease  as  aforesaid,  the  said  Shropshire  Union  RaH- 
toays  8f  Canal  Company  and  London  ^  North  Western 
Railway  Company,  or  either  of  them,  should  not  nor 
would  convey  or  carry  any  passengers,  cattle,  luggage, 
goods,  or  other  matters,  or  things,  from  Shrewsbury 
aforesaid  or  Wellington  aforesaid,  or  from  any  point 
between  those  two  places,  to  any  point  or  place  on  the 
line  of  the  Shrewsbury  Sf  Birmingham  Railway  or  the 
Birmingham,  Wolverhampton  §•  Stour  Valley  Railway, 
nor  use  the  line  of  the  Shropshire  Union  Railway  by 
Gnosall  or  Stafford  to  compete  for  any  traffic  which 
should  properly  belong  to  the  Shrewsbury  8f  Birmingham 
Railway. 

And  the  defendants  did  by  the  same  indenture 
further  covenant  with  the  plaintiffs :  That  the  agreement 
thereby  come  to  should  not  in  any  manner  be  evaded  or 
eluded  by  them  the  defendants,  and  that  no  arrangement, 
scheme,  device  or  contrivance  should  be  resorted  to  or 
attempted  by  them  for  that  purpose  (a). 


(a)  The  entire  article  here  referred  to  was  set  out  on  oyer  as  foUows. 

"  Fourthly.  That  the  agreement  hereby  come  to  shall  not  in  any 
manner  be  evaded  or  eluded  by  either  of  the  contracting  parties,  nor  shall 
any  arraogoroent,  scheme,  derioe  or  contrivance  be  resorted  to  or  attempted 
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As -by  the  same  indenture  &c.  will  appear.  Aver- 
ment of  performance  by  plaintiflb. 

Breach :  1.  That,  after  the  making  of  the  said  in- 
denture, and  before  the  commencement  of  this  suit,  to 
wit  on  1st  December  1849,  the  said  London  §•  Ncrth 
Western  Railway  Company  conveyed  and  carried,  and 
from  thence  hitherto  have  continued  to  convey  and 
carry,  divers  passengers,  cattle,  luggage  and  goods,  to 
wit  at  the  rate  of  1000  passengers,  &c.,  a  day,  during 
the  time  aforesaid,  from  Shrewsbury  aforesaid  and 
WelUngtan  aforesaid,  and  from  certain  points  between 
those  two  places,  viz.,  from  &c.  (specifying  them),  viz.  to 
certain  points  and  places  on  the  line  of  the  Shrewsbury 
jT  Birmingham  Railway,  viz.  &c.  (specifying  the  points 
and  places),  and  also  to  certain  points  and  places  on  the 
line  of  the  Birmingham^  Wolverhampton  6f  Stour  Valley 
Railway,  to  wit  &c.  (specifying  them). 

2.  That,  after  the  making  &c.,  and  before  the  com- 
mencement &c.,  to  wit  on  &c.,  the  said  London  8f  North 
Western  Railway  Company  did  use,  and  from  thence 
hitherto  have  continued  to  use,  the  line  of  the  said 
Shropshire  Union  Railway  by  Gnosall  Sf  Stafford  to 
compete,  and  for  the  purpose  of  competing,  and  thereby 
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for  that  purpose ;  and,  in  case  any  attempt  shall  be  made  by  either  of  the 
contracting  parties  to  evade  or  elude  the  arrangement  hereby  made,  or  in 
case  any  question  or  dbpute  shall  arise  between  the  contracting  parties  on 
the  import  or  construction  of  these  Articles  or  any  matter  herein  con- 
tained,  the  same  shall  be  referred  at  the  request  of  either  of  the  said 
Companies  to  the  arbitration  and  determination  of  Robert  Stephetuon  Esq., 
and,  in  case  of  the  death  or  absence  of  the  said  R,  Stepheneon,  then  to  the 
arbitration  and  determination  of  an  umpire  to  be  appointed  by  the  Railway 
Commissioners,  or  other  Government  Board  entrusted  with  the  supervision 
of  railways,  in  case  of  the  said  parties  hereto,  their  successors  or  assigns, 
not  agreeing  in  the  nomination  of  such  umpire.'* 
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during  all  that  time  did  compete,  for  certain  traffic,  to 
wit  certain  traffic  on  the  same  line  of  railway  of  great 
value,  to  wit  the  value  &c.,  which  properly  belonged  to 
the  plaintiffs ;  and  by  reason  thereof  the  said  Company 
obtained  the  said  traffic,  being  of  great  value,  to  wit  &c., 
and  deprived  plaintifis  thereof. 

3.  That,  after  &c.,  and  before  the  commencement  &c*, 
to  wit  on  1st  December  1849,  the  said  Shropshire  Union 
Railways  ^  Canal  Company  did  convey  and  carry,  and 
from  thence  hitherto  have  continued  to  convey  and 
carry  &c. :  breach  by  carrying  passengers,  goods,  &c,  as 
charged  against  the  London  §•  North  Western  Company 
in  the  second  breach. 

4.  Breach  for  use  of  the  line  by  Gnosall  and  Stafford 
by  the  London  §•  North  Western  Railway  Company  to 
compete  &c.  (as  in  the  2d  breach,  but  omitting  the 
words  **and  thereby  during  all  that  time  did  compete"); 
contrary  to  the  tenor  and  effect  &c.  of  the  said  covenants 
in  that  behalf;  whereby  the  last  mentioned  Company 
obtained  the  said  traffic,  being  of  great  value,  to  wit  &a, 
and  deprived  plaintiffs  thereof. 

6.  That,  after  the  making  &c.,  and  before  the  com- 
mencement &c.,  to  wit  on  1st  December  1849^  "the 
defendants  did  evade  and  elude,  and  thence  continually 
until  and  at  the  time  of  the  commencement  of  this  suit 
have  continued  to  evade  and  elude,  the  said  covenants 
and  agreements  and  each  of  them  in  the  said  indenture 
contained ;  and  during  all  that  time  the  defendants  have 
resorted  to  and  attempted  divers  arrangements,  schemes, 
devices  and  contrivances  for  the  purpose  of  evading  and 
eluding  the  same  covenants  and  agreements  and  each  of 
them ;  contrary  to  the  tenor  and  effect"  &c.  of  their  said 
covenants  &c. 
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There  was  a  second  count,  which  it  is  not  necessary 
to  set  forth. 

The  London  ^  North  Western  Railway  Company,  after 
oyer  of  the  indenture  (which  was  set  out,  containing  the 
four  articles  of  agreement  recited  in  the  declaration,  and 
a  fifth  enabling  the  plaintiffs  to  determine  the  agree- 
ment by  a  six  months'  notice),  demurred  generally  "  as 
to  so  much  of  the  said  first  count  as  relates  to  the  said 
supposed  breach  of  covenant  fifthly  above  assigned." 
Joinder  (a). 

(a)  The  following  A.cU,  local  and  penonal,  public^  were  referred  to  on 
the  argument  of  the  demurrer. 

Stat.  9  &  10  Vict,  e,  cccTii.,  **for  making  a  railway  from  Shrewtimry  to 
Woherhamptamj  with  a  branch,  to  be  called  *  The  Shrewibury  ^  Birmingham 
Railway,'  **  Sect.  3  incorporates  **  The  Shrewsbury  Sf  Birmingham  Railway 
Campamy."  Sect.  32  recites  "that  the  railway  by  this  Act  aathorized 
between  Shrewsbury  and  a  point  at  or  near  Wellington  is  identical  with 
part  of  the  line  of  a  projected  railway  from  Shrewsbury  to  Stafford,  for 
wfaieh  a  hill  is  now  pending  in  Parliament,  and  which  is  proposed  to  be 
canried  into  effect  by  the  said  Shropshire  Union  Railway  and  Canal  Com* 
pamyi**  and  enacts  **that,  in  the  event  of  the  said  last  mentioned  bill 
paasing  into  a  law  daring  the  present  or  the  next  ensuing  session,  the 
nUwayby  this  Act  authoriied  between  Shrewsbury  and  the  said  point  at  or 
near  Wellington  aforesaid,  and  all  stations  connected  therewith  (save  as 
hereinafter  excepted)  shall  be  constructed  at  the  Joint  expense  of  the 
Company  hereby  incorporated  and  of  the  said  Shropshire  Union  Rmlway 
and  Canal  Company  under  the  direction  and  controul  of  a  joint  committee 
of  management  to  be  appointed  as  hereinafter  mentioned,  and  shall 
thenceforth  be  maintained  and  managed  at  the  joint  expence  of  the  said 
two  Companies  under  the  superintendence  and  control  of  the  said  joint 
committee,  and  may  be  used  by  each  of  the  said  Companies  respectively  for 
the  purposes  of  their  respective  traffic  free  from  all  payment  whatsoever  to 
the  other  of  them.** 

Stat  10  &  11  Viet.  e.  cxxi.  (Royal  assent  JW/y  2d,  1847),  sect.  1, 
recites  three  Acts  of  the  preceding  session  (9  &  10  Vict  chaps,  cccxxii., 
cccxxxiii.,  '*  for  making  a  railway  from  Shrewsbury  to  Stafford,"  &c.,  and 
cccxziT.)  by  which  Acts  The  Shropshire  Union  Railways  and  Canal 
Conqntny  were  authoriied  to  make  certain  railways  in  the  said  Acts 
mentioned:  It  recites  further  that  "it  has  been  agreed  between  7%« 
Shropshire  Union  Railways  §•  Canal  Company  and  The  London  §•  North 
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Q.   B.   MICHAELMAS  TERM. 
The  demurrer  was  argued  in  this  terra  (a). 

Cowling^  for  the  defendants.     First :  The  fifth  breach 


WuUm  RaUwojf  Company^  with  a  yiew  to  the  economical  and  conrenient 
working  of  the  railways  by  the  said  recited  AcU  anthorized  to  be  made, 
that  a  lease  in  perpetuity  of  the  ondertaking  of  The  SkmpMkirt  Viuom 
RaUwcuft  and  Caned  Company  should  be  granted  to  The  LaiuUm  amd  Worth 
Wtttem  Railway  Company,  and  accepted  by  them,  upon  the  terms  herein- 
after mentioned  ;*'  and  it  then  enacts :  **  That  on  the  completion  of  the 
works  of  the  railways  by  the  said  recited  Acts  authorised  to  be  made  so 
as  to  be  opened  for  public  traffic,  or  at  such  earlier  period  as  may  be 
agreed  upon  between  the  said  Companies,  The  Shropthire  Union  RaUwayt 
^  Canal  Company  shall  and  they  are  hereby  empowered  and  required  to 
grant,  and  The  London  8f  North  WuUm  Railway  Company  shall  and  they 
are  hereby  empowered  and  required  to  accept,  a  lease  in  perpetuity  of  the 
undertaking  of  the  said  Shropshire  Union'*  &c.  **  Company  at  a  rent*'  &c. 

Sect  II  enacts:  **That  when  and  as  each  of  the  said**  (ShropJdrt 
Union)  "  railways  shall  be  completed  and  opened  the  same  shall  be  worked 
and  used  by  TAe  London  Sf  North  Wtetem  Railway  Company  g**  •<  and  for 
the  purposes  of  such  working  and  use  the  said  London  ^  North  WeeUrm 
Railway  Company,  and  their  officers,  agents,  and  servants,  shall  have,  use, 
and  exercise  all  such  powers  and  privileges  in  relation  to  every  such 
completed  railway  as  were  granted  to  Tht  Shropehire  Union**  &c.  **  Com^ 
pany,  and  their  officers,  agents,  and  servants,  by  the  Act  authorizing  them 
to  maintain  and  work  and  use  such  railway,  and  as  if  the  name  of  I%e 
London  Sf  North  Wettem  Railway  Company  had  been  inserted  in  such  Act 
in  lieu  of  the  name  of  The  Shropehire  Union**  &c.  **  Company,  and  so  from 
time  to  time  as  each  of  the  said  railways  shall  be  completed.** 

Sect.  31  enacts:  "  That  it  shall  not  be  lawful  for  the  said  Shropshire 
Union  Railways  8f  Canal  Company ^  by  virtue  of  the  powers  hereinbefore 
contained,  to  demise  or  lease,  nor  for  the  said  London  Sf  North  Western 
Railway  Comjmny  to  enter  into  or  accept  such  lease  of  the  undertaking  of 
the  first  mentioned  Company,  unless  it  shall  have  been  proved  to  the  satis- 
faction of  the  Commissioners  of  Railways,  and  certified  by  them  under 
their  seal  previously  to  the  execution  of  such  lease,  that  one  half  of  the 
whole  amount  of  the  capital,  exclusive  of  loans,  by  the  Act  or  Acts  relating 
to  oach  of  the  said  Companies  authorized  to  be  raised,  has  been  actually 
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is  defective  in  not  averring  that  a  lease  had  in  fact  been 
granted,  according  to  such  agreement  as  is  contemplated 
in  Stat  10  &  11  Fict  c.  cxxi.  sect.  1.  Article  4  of  the 
indenture  does  not  in  terms  refer  to  the  granting  of 
a  lease;  but  its  meaning  must  be  that,  if  a  lease  be 
granted,  the  agreement  embodied  in  it  shall  not  be 
evaded.  Not  only  does  the  declaration  omit  to  shew 
that  a  lease  was  in  fact  granted,  but  it  does  not  shew 
that  the  Commissioners  of  railways  granted  a  certificate 
of  half  the  capital  having  been  subscribed;  without 
which  no  lease  could  have  been  granted;  stat.  10  &  11 
Vict.  c.  cxxi.  5.  31.  Secondly:  The  indenture  on  which 
the  plaintiffs  bring  this  action  is  illegal  in  its  provisions. 
Lord  Truro  C,  in  The  Shrewsbury  §•  Birmingham  Rail- 
way Company  v.  TTie  London  Sf  North  Western  Railway 
Company  (a),  desired  that  the  present  action  might  be 
brought,  mainly  for  the  purpose  of  trying  this  point. 
The  indenture  is  a  fraud  upon  Parliament,  being  made, 
after  the  passing  of  the  Act,  to  embody  an  arrangement 
entered  into  while  the  Act  was  passing,  concealed  from 
the  Legislature,  and  comprising  provisions  which  mate- 
rially affect  the  Act  in  its  operation,  and  might,  if  known, 
have  had  influence  on  the  fate  of  the  bill.  The  Act  is 
passed    on   certain    terms:    the    agreement    stipulates 
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paid  up  and  expended  for  the  purposes  authorized  hy  such  Act  or  Acts 
respectively." 

Each  of  the  above  Acts  of  9  &  10  Vict,  expressly  embodies  the  Com- 
panies, I.Ands  and  Railways  Clauses  Consolidation  Acts,  1845,  8  &  9  Vict. 
e.  16,  c.  18.  and  c.  20.,  as  to  the  powers  of  the  Directors,  and  of  the  Com- 
pany in  general  meetings,  distribution  of  capital  into  shares,  &c.,  so  far  as 
the  clauses  are  applicable  and  not  inconsistent  &c. 

(a)  3  Macn.  ^  Gord,  70.  On  dissolving  an  injunction  against  the 
Loudon  A*  North  ffentrn  and  Shropshire  Union  Conipanics,  with  liberty  to 
plaintiff:*  to  bring  an  action. 
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against  those  terms,  and  is  a  prospective  violation  of 
the  Act  It  converts  the  public  Act  into  a  trust  for  the 
plaintiffs.  [Lord  Campbell  C.  J.  Is  there  anything 
in  the  agreement  by  which  the  public  may  suffer?] 
Article  3  deprives  them  of  the  benefit  of  competition : 
it  enables  the  plaintiffs  safely  to  charge  higher  &re8. 
Lord  Denman  C.  J.,  delivering  judgment  in  Lard 
Hawden  v.  Simpson  (a)  (an  action  of  debt  upon  an 
agreement  by  which  plaintiff  was  induced  to  forbear 
opposing  a  railway  bill),  said :  **  We  think  that,  the 
plea  and  agreement  being  taken  together,  an  answer  to 
the  declaration  is  disclosed,  on  the  ground  that  the 
latter  had  in  contemplation  that  which  was  inconsistent 
with  material  allegations  in  the  preamble  and  provisoes 
in  the  clauses  of  the  intended  bill,  and  that  to  conceal 
such  an  agreement  from  the  Legislature  was  in  the  eye 
of  the  law  a  fraud  upon  it,  and  any  contract  founded  on 
such  concealment  contrary  to  good  faith."  [Coleridge  J. 
The  judgment  was  reversed  (A).]  The  principle  was  not 
denied.  The  ground  of  reversal  was  that  the  record  did 
not  shew  any  agreement  to  keep  the  transaction  secret 
from  the  Legislature.  [Lord  Campbell  C.  J.  The  con- 
cealment is  a  matter  we  can  hardly  look  at.  If  you 
shewed  that  the  agreement  contravened  the  statute,  it 
would  be  different  What  is  the  Legislature?  Suppose 
it  is  shewn  that  the  agreement  was  concealed  from  the 
Honourable  Mr.  A.  or  Mr.  B.;  can  we  enquire  into  that?] 
Here  a  monopoly  is  conceded  which  does  deprive  the 
public  of  a  benefit  contemplated  by  the  statute.  And 
the  arrangement  for  dividing   the  profits,  though  not 


(a)  10  A,  §•  E,  793.  800. 

(6)  Lord  Howden  v.  Simpson,  \0  A.  6^  E,  807,  in  Exch.  Ch.  :  Simpton 
V.  Lord  Howden,  in  Dom.  Proc,  9  CI.  ^  Fin,  61. 
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affecting  the  public,  might  prejudice  shareholders,  by 
influencing  the  terms  of  the  lease  to  be  granted  under 
Stat  10  &  11  Vict  c.  cxxi.  [Lord  Campbell  C.  J. 
They  must  be  deemed  privy  to  the  arrangement] 
Mortgagees  are  not.  Further,  an  agreement  of  this 
kind  is  at  variance  with  the  provisions  of  stat  8  &  9 
Vict.  c.  16.  (Companies  Clauses  Consolidation  Act, 
1845)  sect.  64,  which  provides  that  the  stockholders 
respectively  shall  be  entitled  to  participate  in  the  divi- 
dends and  profits  of  the  Company,  such  dividends  to 
be  apportioned  among  them  according  to  the  amount 
of  their  respective  interests ;  that  is,  by  sect.  120, 
*' according  to  the  shares  held  by  them  respectively, 
the  amount  paid  thereon,  and  the  periods  during 
which  the  same  may  have  been  paid."  [Lord  Camp* 
bell  C.  J.  That  is,  according  to  the  profits  of  the 
concern  generally,  not  of  a  particular  section.]  The 
directors  could  not  sell  the  concern:  neither  can  they 
carry  it  into  a  partnership,  I^ord  Cottenham  appears  to 
have  viewed  this  agreement  in  the  light  of  a  contract 
for  partnership,  which,  however,  he  thought  might  be 
beneficial  to  the  "  minor  Company  (a)."  But  a  Court 
of  law  will  ask  what  right  the  Companies  had  to  engage 
their  shareholders  in  a  partnership  at  alL  [Lord  Camp- 
bell  C.  J.  This  is  not  a  general  partnership.]  The 
Company  has  no  right  to  make  away  with  any  of  its 
dividends.  [Lord  Campbell  C.  J.  Might  not  they 
agree  with  an  engine  maker  that  he  should  be  paid  by 
receiving  all   the   tolls   they   took   on   a   given   day?J 
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(a)  The  Shrewebury  Sf  Birmingham  Railway  Company  v.  Tlie  London  if 
T^orth  Wegtern  Railway  Company^  2  Macn,  lie  G,  32  I.  352,  3.  On  demurrer 
to  a  bill  by  plaintiffs  against  defendants  fur  a  specific  porfurmance,  and  for 
an  injunction ;  when  the  demurrers  were  overruled. 
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That  would  be  a  purchase  of  something  for  the  use  of 
the  railway  itsel£  [Lord  Campbell  C.  J.  Here  it  is 
an  outlay  for  the  purpose  of  increasing  the  dividends.] 
They  have  no  right  to  speculate.  [Lord  Campbell  C.  J. 
A  jury  would  decide  whether  the  arrangement  were  a 
bona  fide  agreement  or  not]  The  third  Article  would 
prohibit  the  defendants  from  carrying  any  passenger, 
matter  or  thing  on  the  line  from  Shrewsbury  or  Wei- 
Ungtony  or  from  any  point  between  those  places  &c.  to 
termini  which  arc  stated ;  whereas,  by  stat.  1  &  2  Vict 
c,  98.  ("  to  provide  for  the  conveyance  of  the  mails  by 
railways"),  sect.  1,  they  are  bound  so  to  carry  the  mails 
or  post  letter  bags  if  required  by  the  Postmaster  general. 
So,  by  Stat.  7  &  8  VicL  c.  85.  ("  to  attach  certain  con- 
ditions to  the  construction  of  future  railways"  &c.) 
sect.  12,  they  would  be  bound  to  carry  the  military, 
marine  and  police  forces  there  mentioned,  on  production 
of  a  proper  order :  but  this  article  would  bind  them,  in 
certain  cases,  not  to  do  so. 


Peacocky  contra.  This  action  was  not  directed  by  the 
Lord  Chancellor.  [Lord  Campbell  C.  J.  We  must 
treat  it  as  an  ordinary  action,  and  merely  look  at  the 
record.]  There  is  no  fraud  on  the  Legislature.  The 
London  ^  North  Western  Railway  Company  were 
about  to  obtain  an  Act  authorizing  a  lease  to  them  in 
perpetuity  of  the  Shropshire  Union  Company's  line. 
The  plain tifiis,  a  third  company,  oppose  this  unless  a 
clause  be  put  in  for  their  protection ;  and  with  a  view 
to  such  protection  merely  this  agreement  is  come  to. 
[Lord  Campbell  C  J.  If  the  Legislature  give  two 
companies  the  })ower  of  travelling  the  same  railway,  is 
not  their  competition  a  benefit  to  the  public,  which  the 
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public  loses  if  they  agree  not  to  compete  7]  Neither 
(]!onipany  is  bound  to  travel  on  the  line;  and  one  of 
them  may  agree  with  the  other  on  the  subject,  for  its 
own  protection*  In  Edwards  ▼.  The  Grand  Junction 
RaQway  Company  (a),  a  railway  bill  was  depending 
before  Parliament,  and  the  trustees  of  a  road  were 
opposing  the  bill  and  pressing  to  have  certain  clauses 
inserted ;  the  promoters  of  the  bill  agreed,  if  the  oppo- 
sition were  withdrawn,  and  the  clauses  not  pressed,  to 
execute  an  instrument  embodying  their  substance  under 
the  seal  of  the  Company  when  it  should  be  incorpo- 
rated ;  and  this  was  held  to  be  an  agreement  which  a 
Court  of  equity  should  enforce.  [Lord  Campbell  C.  J. 
The  question  is,  whether  the  contract  be  in  violation  of 
the  intentions  of  the  Legislature.]  The  stipulations 
here  are  not  so,  but  merely  a  fair  protection  of  existing 
interests.  As  to  suppressing  competition,  the  agreement 
goes  no  farther  than  the  ordinary  compact  not  to  trade 
within  a  certain  distance.  Lord  Cottenkam  did  not 
decide  these  points ;  but  his  opinion  was  clearly  against 
the  objection.  Lord  Truro  C.  left  them  open  to  the 
decision  of  a  Court  of  law.  There  is  no  illegality  as 
against  the  stockholders.  [Lord  Campbell  C.  J.  We 
do  not  think  much  of  that  point]  As  to  the  conveyance 
of  mails  and  of  troops ;  the  agreement  could  not  be 
meant  to  prohibit  wlmt  the  Company  was  obliged  by 
statute  to  do.  [Lord  Campbell  C.  J.  Troops  could 
hardly  be  called  passengers.  And  the  agreement  must 
be  limited  to  what  the  Company  could  lawfully  forbear 
doing.]  They  could  not  have  been  sued  under  the 
agreement  if  they  had  carried  troops.  It  does  not 
then  appear  on  the  face  of  the  indenture  itself,  nor  by 

(a)  1  MyUe^C,  660. 
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averment  on  the  record,  that  the  agreement  was  not 
a  bona  fide  and  legal  one. 

Then  as  to  the  5th  breach.  The  indenture  contains 
three  articles  of  agreement  to  do,  and  not  to  do,  certain 
things  during  the  continuance  of  the  lease.  But  the 
fourth,  to  which  this  breach  refers,  is  general :  that  the 
agreement  ^*  shall  not  in  any  manner  be  evaded,'^  without 
reference  to  the  continuance  of  a  lease,  or  to  any  limited 
period.  The  granting  of  a  lease  was  not  a  condition 
precedent  to  the  performance  of  this  article.  The 
breach  is,  that  the  defendants,  on  &c.,  did  evade  and 
elude,  and  thence  continually  have  evaded  and  eluded 
&c.  [Lord  Campbell  C.  J.  There  is  no  special  demurrer.] 
The  defendants  admit  on  the  record  that  they  have 
evaded  and  eluded,  but  insist  now  that  a  lease  does  not 
appear  to  have  been  granted.  But  the  doing  of  certain 
acts  before  lease  granted  is  the  very  evasion  com- 
plained of. 


Cowlinff,  in  reply.  The^only  interest  really  protected 
by  this  agreement  is  the  interest  in  a  monopoly  which  is 
contrary  to  the  intention  of  the  Legislature  shewn  by 
Stat.  10  &  11  Vict  c.  czxi.  s.  11.,  that  the  railways 
should  be  worked  under  the  lease  as  they  would  have 
been  under  the  original  Acts.  As  to  the  carriage  of 
troops  and  mails,  the  language  of  the  agreement  is 
express,  and  prohibits  it  [Lord  Campbell  C.  J.  To 
carry  soldiers  or  letters  in  obedience  to  an  order  of 
government  can  hardly  be  called  acting  as  carriers  of 
"  passengers"  or  "  goods."  The  terms  of  the  agreement 
must  be  construed  as  relating  to  voluntary  acts ;  to  the 
carrying  of  what  the  Company  might  refuse  to  carry.] 
Stat.  7  &  8  Vict.  c.  85.  s.  12.  would  require  them  to 
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oon?ey  not  only  soldiers  but  their  wives,  &milies  and 
baggage.  The  agreement  excludes  every  thing,  without 
allowing  any  excuse,  unless  perhaps  the  act  of  God  and 
the  Queen's  enemies.  As  to  the  5th  breach :  the  Article 
referred  to  clearly  contemplates  the  evasion  of  things  to 
be  done  under  a  lease,  though  a  lease  is  not  mentioned. 
And  the  breach,  as  worded,  does  not  strictly  follow  the 
words  of  the  4th  Article. 

Cur.  €idv.  vulL 
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Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  was  a  general  demurrer  to  the  fifth  breach 
assigned  in  a  declaration  in  an  action  for  breach  of 
covenants  contained  in  certain  Articles  of  agreement 
made  between  the  plaintiffs  and  the  defendants.  The 
Articles  themselves  are  set  out  in  extenso  by  the 
defendants  upon  oyer;  and  by  the  fourth  Article  it  is 
provided  "  that  the  agreement  hereby  come  to  shall 
not  in  any  manner  be  evaded  or  eluded  by  either  of  the 
contracting  parties,  nor  shall  any  arrangement,  scheme, 
device  or  contrivance  be  resorted  to  or  attempted  for 
that  purpose." 

The  fifth  breach  is  assigned  upon  that  Article  in  the 
terms  of  it,  alleging  that  the  defendants  did  evade  and 
elude  the  agreement,  and  resorted  to  and  attempted 
divers  arrangements,  schemes,  devices  and  contrivances 
for  the  purpose  of  evading  and  eluding  the  agreement. 
To  this  breach  the  defendants  demurred  generally,  on 
the  grounds,  as  stated  upon  the  argument:  1.  That  the 
declaration  was  defective  in  not  containing  an  averment 
that  the  capital  had  been  subscribed  and  a  certificate 
granted,  and  that  a  lease  had  been  made  as  mentioned 
in  the  agreement;  the  defendants  contending  that  the 
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difibrent  articles  in  the  agreement  were  only  binding 
during  the  existence  of  such  lease ;  and,  2.  That  the 
agreement  itself  was  wholly  void  as  a  fraud  upon  the 
Legislature,  the  public,  and  the  shareholders  of  the 
respective  Companies. 

With  respect  to  the  first  of  these  objections,  that  there 
is  no  averment  of  the  subscribing  the  capital,  granting 
the  certificate,  or  of  the  making  or  existence  of  the 
lease,  it  is  sufficient  to  observe  that  the  Article  upon 
which  the  fifth  breach  is  assigned  is  wholly  independent 
of  and  unconnected  with  the  subscription  of  the  capital, 
granting  the  certificate,  or  the  making  or  existence  of  a 
lease.  It  may  be  that  the  evasion  and  elusion  complained 
of  in  the  fifth  breach  is  the  impeding  the  completion  of 
those  very  matters,  or  attempting  by  schemes  and  devices 
to  prevent  them  being  completed  or  the  lease  obtained. 
We  are  therefore  clearly  of  opinion  that  that  objection 
cannot  be  sustained. 

The  question  then  is,  whether  the  agreement  is  void 
in  law.  As  it  has  been  clearly  stated  that  an  agreement 
to  withdraw  opposition  to  a  railway  bill  for  a  pecuniary 
or  other  consideration  is  not  illegal,  the  agreement  in 
question  would  only  be  void  in  case  it  was  illegal  upon 
other  grounds,  such  as  those  suggested  on  the  part  of 
the  defendants,  that  it  was  injurious  to,  and  therefore  in 
a  legal  sense  a  fraud  upon,  the  public  or  the  shareholders. 
The  defendants'  counsel  contended  that  it  is  injurious 
to  the  public  by  giving  in  effect  a  monopoly  to  the 
plaintifis,  and  thereby  depriving  the  public  of  the  benefit 
that  might  be  derived  from  competition.  If  this  were 
so,  and  the  parties  proposed  by  their  agreement  to 
endeavour  to  prevent  competition  generally,  there 
might  be  weight  in  the  objection  ;  but  the  effect  of  the 
agreement   is   only    that   the   one  Company  shall   not 
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compete  or  interfere  with  the  other  upon  the  particular 
line  mentioned  in  the  agreement.  This  is  no  more  illegal 
than  it  would  be  for  two  persons  engaged  in  trade  to 
agree  that  one  shall  not  exercise  his  trade  nor  compete 
with  the  other  within  a  particular  district. 

It  was  also  objected  that  it  was  void  as  injurious  to  the 
shareholders  of  the  Company  and  a  fraud  upon  them  by 
the  stipulation  to  divide  the  profits.  If  such  a  stipulation 
were  necessarily  injurious  to  the  shareholders^  the 
objection  might  be  valid :  but  this  arrangement  may  be 
greatly  for  the  benefit  of  the  shareholders ;  and  without 
such  cooperation  of  the  two  Companies  perhaps  no 
profit  would  be  made. 

The  same  objections  to  the  validity  of  this  agreement 
were  urged  in  the  case  in  Chancery  between  the  same 
parties,  before  the  late  Lord  Cottenham,  as  reported  in 
the  2d  volume  of  Macnaghten  §•  Gordon^s  Reports,  p.  324. 
The  case  was  fully  argued;  and,  in  an  elaborate  judgment 
delivered  by  Lord  Coitenhaniy  he  held  that  there  was 
nothing  in  the  agreement  contrary  to  the  duty  which 
the  parties  respectively  owed  to  Parliament,  or  to  the 
public  and  their  own  subscribers. 

But,  before  stating  our  own  entire  concurrence  with 
the  judgment  of  the  Lord  Chancellor,  it  is  necessary  to 
advert  to  an  objection  to  the  legality  of  the  agreement 
which  was  not  taken  when  the  case  was  before  him,  or 
at  least  is  not  adverted  to  by  him.  This  objection  was 
founded  upon  the  3d  article  of  the  agreement,  by  which 
it  is  provided  that  the  "  Shropshire  Union  Railways  §• 
Canal  Company  and  London  §•  North  Western  Railway 
Company,  or  either  of  them,  shall  not  nor  will  convey  or 
carry  any  passengers,  cattle,  lu^age,  goods,  or  other 
matters,  or  things,"  from  Shrewsbury  or  Wellington,  or 
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from  any  point  between  those  two  places,  to  any  point 
or  place  on  the  line  of  the  Shrewsbury  Sc  Birmingham 
Railway  or  the  Birmingham^  Wolverhampton  §•  Staur 
Valley  Railway  nor  use  the  line  of  the  Shropshire  Union 
Railway  by  Gnosall  or  Stafford  to  compete  for  any 
traffic  which  properly  belongs  to  the  Shrewsbury  Sf 
Birmingham  Railway. 

This  clause  in  the  agreement  is  said  to  be  contrary  to 
the  Acts  of  parliament  which  contain  provisions  for  the 
conveyance  of  Her  Majesty's  troops  and  the  mails  by  rail- 
ways, obligatory  on  the  Railway  companies.  It  may  well 
be  doubted  whether  the  conveyance  of  Her  Majesty^s 
troops  or  mails  under  the  compulsory  clauses  in  the 
statutes  referred  to  would  come  within  the  intention  and 
meaning  of  the  3d  clause  by  the  terms  **  passengers, 
cattle,  luggage,  goods,  or  other  matters,  or  things'' ;  the 
parties  only  intending  to  include  whatever  might  come 
within  the  ordinary  interpretation  of  those  terms :  but 
we  are  of  opinion  that  there  is  nothing  in  that  clause  in 
derogation  of  the  right  of  the  Crown  to  send  soldiers  or 
mails  by  railway  to  any  place  within  the  prescribed 
limits,  as  they  may  go  by  the  Shrewsbury  and  Birming- 
ham Railway  or  the  Birmingham^  Wolverhampton  jp 
Stour  Valley  Railway  to  the  places  within  the  specified 
limits.  There  is  nothing  in  the  clauses  of  the  statutes 
relating  to  the  conveyance  of  the  troops  or  mails  which 
would  oblige  the  defendants  to  become  carriers  upon 
particular  parts  of  a  line  which  they  would  not  otherwise 
be,  instead  of  another  Company  with  whom  they  have 
engaged  not  to  compete  as  carrier^  upon  that  line. 

Upon  the  whole  case  wc  are  of  opinion  that  the 
objections  taken  by  the  defendants  cannot  be  supported, 
and  that  the  plaintiffs  are  entitled  to  our  judgment. 

Judgment  for  plaintiffs. 
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INDICTMENT,  removed  into  this  Court  by  certio-  Indictment 
charcred  do* 
rari.     It  contained  the  following  counts.  fendanu  with 

conspirinff  to 
force  wonmen 
hired   and  employed  by  P.  in  his   business  of  a  japanncr  to  depart  from  their  said 
employment. 

By  unlawfully  "  molesting  "  the  said  workmen. 
By  unlawfully  "  using  threats  "  to  the  said  workmen. 
By  unlawfully  "  intimidating  **  the  said  workmen. 
By  unlawfully  "  molesting"  P. 

By  unlawfully  "obstructing**  P.,  so  carrying  on  his  said  business,  and  the  workmen  so 
hired  &c. 

Held  that  these  counts  were  sufficiently  full  and  certain,  and  that  the  means  by  which  the 
eonspiracy  was  to  be  carried  on  were  well  stated  in  the  words  of  stat.  6  G.  4.  «.  129.  $,  3. 

Other  counts  charged  a  conspiracy  to  force  P.  to  make  an  alteration  in  the  mode  of 
conducting  his  business, 

By  "molesting"  P. 

Bj  "obstructing"  P.  by  inducing  and  persuading  workmen  hired  and  employed  by  him 
in  his  business  to  leave  their  said  hiring  and  employment. 

Held  good  counts. 

Other  counts  stated  that  persons  were  being  hired  and  employed  as  workmen  for  P.  in 
his  trade,  and  that  defendants  conspired, 

By  molesting  and  obstructing  such  workmen  as  aforesaid  as  might  be  willing  to  be  hired 
&c  by  P.  in  his  said  trade  &c.,  and  who  were  not  then  hired  and  employed  by  P.  or  by 
any  other  person,  and 

By  using  threats  and  intimidation  to  such  workmen  as  aforesaid  who  might  be  willing  &c.. 

To  prevent  and  endeavour  to  prevent  the  said  workmen,  so  willing  &c.,from  hiring  them- 
selves to  and  accepting  work  from  P.  as  aforesaid  in  his  said  trade  &o. 

Held  good  counts. 

Another  count  (framed  with  reference  to  stat.  4  G.  4.  c.  34.  t.  3.)  charged  that  divers, 
to  wit  &c.  persons,  being  artificers,  had  contracted  with  P.  to  serve  him  as  workmen  and 
artificers  in  his  said  trade  and  business  for  certain  times  agreed  upon,  and  had  entered  into 
such  service :  and  that  defendants  conspired  by  divers  subtle  means  and  devices  to  induce 
and  persuade  such  artificers,  so  having  contracted  &c.,  and  so  having  entered  &c.,  unlawfully 
to  abisent  themselves  from  the  said  service  without  the  consent  of  P.  before  the  terms  of  the 
respective  contracts  were  •ompleted. 

Another  count  stated  that  H.  (an  individual  workman)  had  in  like  manner  contracted 
with  P.,  and  entered &c., and  that  defendants  conspired,  bv  divers  subtle  means  and  devices 
and  illegd  acts  and  practices,  and  by  intoxicating  the  said  //.,  to  induce  and  persuade  H, 
he.  (as  in  the  preceding  count). 

Held  good  counts. 

Other  counts  charged :    That  defendants,  intending  to  oppress    P.  in  his  said  trade, 
2x2 
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VohtrntxriL       1.  That,  before  and  at  the  time  of  the  committing 

1851 
L_  &c.,  Richard  Perry  and  George  Henry  Perry  carried  on 

The  QuKEN  trade  and  business  as  manufaciurers  of  japanned  and 

Rowlands.  i\^  wares  at  Wolverhampton  in  the  county  of  Stafford 

under  the  name,   firm  &c.  of  Richard  Perry  and  Son : 

divers  tubtlo  and  that  divers,  viz.  fifty,  persons  were  workmen  and 

vices,  and  by*  ^ere  hired  and  employed  by  and  worked  as  workmen 

IndThe'reb?  ^^^  ^^^  ^aid  R.  P.  and  G.  H.  P.  in  their  said  trade  and 

•euMShe  business :  And  that  Harry  Rowlands^  late  of  &c.  (names 

workmen  of  P.  and  descriptions  of  the  defendants),  with  divers  other 
ID  his  said  *■  ^ 

trade,  to  con-  evil  disposed  persons,  on  &c.,  with  force  and  arms,  at 
▼ey  to  a  dis< 

tance  and  carry  &c.,  did  amongst  themselves  unlawfully  conspire,  corn- 
workmen,  and  bine,  confederate  and  agree  together,  by  unlawfully 
them  from^con-  Doolesting  the  said  workmen  so  hired  and  employed  by 
for"p.^i?hb'^  and  working  for  the  said  R.  P.  and  the  said  G.  H,  P. 

said  trade.        j^  their  said  trade  and  business  as  aforesaid,  to  force 
And  that  de- 

fendants  con-     and  endeavour  to  force  the  said  workmen  so  hired  and 

spired,  by  divers 

subtle  &c.  and   employed  by  and  working  for  the  said  R,  P,  and  G.  H.  JP. 

by  illegal  acts  .,.,. 

and  practices,    as  aforesaid  in  their  said  trade  &c.  as  aforesaid  to  depart 

ing  and  render-  from  their  said  hiring,  employment  and  work:  To  the 
Ihf  workme""^  great  damage  of  the  said  R.  P.  and  G.  H.  P.,  to  the 
p!*^lnd*fndJc-   ®^^^  example  &c.,  and  against  the  peace  &c. 
d"J^art^f^m  ^'  ^^^^  ^^^  ^^^^  coimt,  only  stating  the  means  to  be, 

the  said  em- 
ployment and 

break  their  contracts  with  P.,  to  fprce  and  compel  P.  to  alter  and  thereby  increase  the 
amount  of  wages  which  he  paid  to  his  workmen. 
Held  good  counts. 

Other  counts  alleged : 

That  defendants  conspired  unlawfully  to  intimidate,  prejudice,  and  oppress  P.  in  his 
trade  and  occapation  as  a  japanner,  and  to  prevent  his  workmen  from  continuing  to  work  for 
him  in  his  said  trade. 

That  defendants  conspired  by  divers  subtle  means  and  devices  and  wicked  acts  and 
practices  to  injure  and  oppress  P.  in  his  trade,  business  &c.*of  &c.,  and  to  induce  bis 
workmen  to  depart  from  their  hiring  and  employment  with  P.  before  the  period  of  their 
agreement  with  him  was  completed.     And 

That  defendants  conspired  unlawfully  to  intimidate,  prejudice  and  oppress  P.  in  his  trade 
and  occupation  of  &c.,  and  to  entice  and  seduce  away  the  workmen  of  P.  from  the  employ- 
ment of  P.,  and  thereby  to  injure  and  oppress  him  in  his  said  trade. 

Stmhle,  that  these  were  bad  counts,  as  being  too  vague. 
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by  unlawfully  using  threats  to  the  said  workmen  so  hired   Quetn*t  Beneh. 

1851 

and  employed  &c.  ' 


3.  Like  the  preceding,  but  stating  the  means  to  be,  by     '^^^  ^"'^*' 
unlawfully  intimidating  the  said  workmen  so  hired  &c.       Rowlands. 

4,  6,  6.  Counts  similarly  framed,  for  conspiring  to 
force  individual  workmen,  named,  to  depart  from  their 
hiring,  by  the  means  stated  in  counts  I,  2, 3,  respectively. 

7.  Inducement  as  in  count  1,  stating  that  divers,  to 
wit  fifty,  persons  were  workmen  and  were  hired  and 
employed  by  and  worked  for  B.  P.  and  G.  H.  P.  in 
their  said  trade  as  aforesaid :  And  that  defendants,  with 
divers  &c.,  did  unlawfully  conspire  &c.,  by  unlawfully 
molesting  the  said  R.  P.  and  6r.  H.  P.,  to  force  and 
endeavour  to  force  the  said  workmen  so  hired  &c.  and 
working  &c.  to  depart  from  their  said  hiring,  employ- 
ment and  work :  To  the  great  damage  &c. 

8.  Like  count  7>  but  stating  the  means  to  be,  by  un- 
lawfully obstructing  the  said  JB.  P.  and  G.  H.  P.,  so 
carrying  on  their  trade  and  business  as  aforesaid,  and 
the  said  workmen  so  hired  &c.  by  and  working  for  the 
said  R.  P.  and  6r.  H.  P.  as  aforesaid  in  their  said  trade 
and  business  as  aforesaid. 

9.  That  R.  P.  and  G.  H.  P.  carried  on  trade  &c.  at 
&c. :  And  that  defendants,  with  divers  other  &c.,  at  &c., 
on  &c.,  did  unlawfully  conspire  &c.  by  molesting  the 
said  R.  P.  and  G.  H.  P.  to  force  and  endeavour  to  force 
the  said  R.  P.  and  G.  H.  P.,  so  carrying  on  their  trade 
&c.  as  aforesaid,  to  make  an  alteration  in  the  mode  of 
conducting  and  carrying  on  their  said  trade  &c.  as 
aforesaid :  To  the  great  damage  &c. 

10.  Inducement,  that  fifty  workmen  were  hired  &c. 
by  R  P.  and  G,  H,  P.,  as  in  former  counts:  Allegation 
that  defendants,    with  divers  &c.,  conspired  &c.,    *^  by 
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obstructing  the  said  R.  P.  and  G.  H.  P.  by  inducing 
and  persuading  the  said  workmen  in  the  hiring  and 
employment  of  the  said  R.  P.  and  G.  H.  P.,  so  carry- 
ing on  business  as  aforesaid,  to  leave  their  hiring,  em- 
ployment and  work,  to  force  and  endeavour  to  force  the 
said  R.  P,  and  G.  H.  P.,  so  carrying  on  trade  and 
business  as  aforesaid,  to  make  an  alteration  in  the  mode 
of  conducting  and  carrying  on  their  said  trade*'  &c.  as 
aforesaid :  to  the  great  damage  &c. 

11.  That  R.  P.  and  G.  H.  P.  carried  on  trade  &c. : 
and  that  divers  persons  were  being  hired  and  employed 
as  workmen  for  the  said  R.  P.  and  G.  H.  P.  in  their 
said  trade  and  business:  And  that  defendants,  with 
divers  &c.,  on  &c.,  unlawfully  conspired  &c.  by  mo- 
lesting and  obstructing  such  workmen  as  aforesaid  as 
might  be  willing  to  be  hired  and  employed  by  the  said 
R.  P.  and  G.  H.  P.  in  their  said  trade  and  business  as 
aforesaid,  and  who  were  not  then  hired  and  employed 
by  the  said  R.  P.  and  G,  H.  P,  or  by  any  other  person, 
to  prevent  and  endeavour  to  prevent  the  said  workmen, 
so  willing  to  be  employed  and  hired  by  the  said  A  P. 
and  G.  H,  P.  in  their  said  trade  &c.  as  aforesaid,  from 
hiring  themselves  to  and  from  accepting  work  and  em- 
ployment from  the  said  R.  P.  and  G.  H.  P.  as  aforesaid 
in  their  said  trade  &c.  as  aforesaid :  to  the  great  damage 

&C. 

12.  Like  count  11,  but  stating  the  means  to  be,  bj 
unlawfully  using  threats  and  intimidation  to  such 
workmen  as  aforesaid  who   might  be  willing  &c. 

13.  That  R.  P.  and  G.  H,  P.  carried  on  trade  &c.: 
And  that  divers,  to  wit  fifty,  persons,  being  artificers, 
had  contracted  with   the  said  R.  P.  and   G.  //.  P.  to 
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serre  them  as  workmen  and  artificers  in  their  said  trade  Quetn's  BtntK 

and  business  for  certain  times  and  periods  respectively  ' 

agreed   upon  between   them   and  the  said  A  P.  and     THcQuekn 
O.  H.  P. ;  and  the  said  persons  so  being  such  artificers     Rcmtlakd*. 
as  af(xv8aid  had  entered  into  the  service  of  the  said  R.  P. 
and  G.  H.  P.  as  such  manufacturers  as  aforesaid :  And 
thai  defendants,  with  divers  &c.,  unlawfully  conspired 
&c.  by  divers  subtle  means  and  devices  to  induce  and 
persuade  such  artificers,  so  having  contracted  with  the 
said  R.  P.  and  G.  H.  P.  as  aforesaid  to  serve  them 
io  their  said  trade  and  business  for  certain  times  &c.  as 
aforesaid  and  so  having  entered  into  the  service  &c.  as 
aforesaid,  unlawfully  to  absent  themselves  from  the  said 
service  of  the  said  R.  P.  and  G.  H.  P.  without  the 
consent  of  the  said  R.  P.  and  G.  H.  P.  or  either  of 
them,  before  the  respective  terms  of  the  said  contracts 
as  aforesaid  were  completed :  To  the  great  damage  &c. 

14.  Inducement,  that  William  Hodson,  being  an 
artificer,  had  contracted  &c. :  Averments,  similar  to  those 
in  count  13,  of  contract  for  service  as  a  workman  and 
artificer  for  a  period  &c.  (specified)  on  terms  agreed 
upon  between  them,  and  entry  into  the  service :  Alle- 
gation that  defendants,  with  divers  &c.,  conspired  &c., 
by  divers  subtle  means  and  devices  and  illegal  acts  and 
practices,  and  by  intoxicating  the  said  W.  Hodson,  to 
induce  and  persuade  the  said  fV.  Hodsoriy  such  artificer 
as  aforesaid  and  so  having  contracted  &c.  as  aforesaid, 
to  serve  &c.  for  the  said  period  on  the  said  terms  so  as 
aforesaid  agreed  upon  between  them  the  said  W. 
Hodson  and  the  said  R.  P.  and  G.  H,  P.  as  aforesaid 
and  so  having  entered  into  the  service  &c.  as  aforesaid, 
unlawfully  to  absent  himself  from  the  service  of  the  said 
R.  P.  and  G.  H.  P.  without  the  consent  of  the  said 
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R.  P.  and  G.  H.  P.  or  either  of  ihem,  before  the  term 
of  the  said  contract  as  aforesaid  was  completed :  To  the 
great  damage  &c. 

15.  A  similar  count  to  the  i4th ;  laying  a  conspiracy 
by  the  like  means  to  induce  &c.  Thomas  Griffiths  un- 
lawfully to  absent  himself  &c. 

16.  That  defendants,  with  divers  &c.,  conspired 
unlawfully  to  intimidate,  prejudice  and  oppress  one 
Richard  Perry  and  one  George  Henry  Perry  in  their 
trade  and  occupation  as  manufacturers  of  japanned  and 
tin  wares,  and  to  prevent  the  workmen  of  the  said 
R.  P.  and  G.  H,  P.  from  continuing  to  work  for  the 
said  R,  P.  and  G.  H.  P.  in  their  said  trade  and 
occupation. 

17.  That  defendants,  with  divers  &c.,  conspired  by 
divers  subtle  means  and  devices  and  wicked  acts  and 
practices  to  injure  and  oppress  the  said  R.  JP.  and 
G.  H,  P.  in  their  trade,  business  and  occupation  of 
manufacturers  of  tin  and  japanned  ware,  and  to  induce 
the  workmen  of  the  said  R,  P.  and  G.  H.  P.  to  depart 
from  their  hiring,  employment  and  work  with  the  said 
R.  P.  and  G.  H.  P.  before  the  period  of  their  agreement 
with  the  said  R.  1\  and  G.  H.  P.  was  completed. 

18.  That  defendants,  with  divers  &c.,  wickedly 
intending  to  injure  and  oppress  the  said  R,  P.  and 
G.  H,  P.  in  their  trade  and  business  as  manufacturers 
of  japanned  and  tin  wares,  unlawfully  conspired  &c., 
by  divers  subtle  means  and  devices  and  by  intoxicating 
and  thereby  rendering  senseless  the  workmen  of  the 
said  R.  P,  and  G.  H.  P.  in  their  trade  and  business, 
to  convey  to  a  distance  and  carry  away  the  said  workmen 
of  the  said  /?.  P,  and  G.  H.  P.,  and  thereby  to  prevent 
the  said  workmen  from  continuing  to  >vork  for  the  said 
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A  P.  and  G.  H.  P.  in  their  said  trade  and  business  as  Qmm»*»  Btmtk, 

^         .,                                                                                               1851. 
aforesaid.  

19.  That  defendants,  with  divers  &c.,  conspired  &c.  'I'^«  J^"'^^' 
unlawfully  to  intimidate,  prejudice  and  oppress  one  Rowland*. 
Kehard  Perry  and  one  George  Henry  Perry  in  their  trade 

and  occupation  of  manufacturers  of  japanned  and  tin 
wares,  and  to  entice  and  seduce  awaj  the  workmen  of 
the  said  R.  P.  and  G.  H.  P.  from  the  employment  of  the 
said  R.  P.  and  G.  H.  P.,  and  thereby  to  injure  and 
oppress  the  said  R.  P.  and  G.  H.  P.  in  their  said  trade 
and  occupation. 

20.  That  defendants,  with  divers  &c.,  unlawfully  con- 
spired &c.  by  divers  subtle  means  and  devices  and  by 
illegal  acts  and  practices,  and  by  molesting  and  rendering 
intoxicated  the  workmen  in  the  employment  of  the  said 
R.  P.  and  G.  H,  P.,  and  by  inducing  the  workmen  to 
depart  from  the  said  employment  of  the  said  R.  P.  and 
G.  H.  P.  and  to  break  their  contracts  with  the  said  R, 
P.  and  6r.  H.  P.,  to  force  and  compel  the  said  R.  P.  and 
G.  H.  P.  to  alter  and  thereby  increase  the  amount  of 
wages  which  the  said  R.  P.  and  G.  H.  P.  then  were  in 
the  habit  of  paying  to  the  workmen  in  the  employment 
of  them  the  said  R.  P.  and  G.  H.  P. 

On  the  trial,  before  Erie  J.,  at  the  Staffordshire 
summer  assizes  in  this  year,  the  defendants  (except  Pitt^ 
who  was  acquitted)  were  found  Guilty  upon  all  the 
counts.     In  this  term  {a) 

Sir  A.  J.  E.  Cockbum,  Attorney  General,  fVhateley, 
Keating 9  Peacock  and  Parry  (appearing  respectively  for 
different  defendants),  moved  in  arrest  of  judgment.    The 

(a)  Socember  2]9t.  Before  Lord  Campbell  0.  J.,  Patteson,  Coleridgt 
and  ErU  Js. 


^8 


Q.   B.   MICHAELMAS  TERM. 


XVIL 
1851. 

The  QcBKN 
▼. 

ROWLANDfl. 


counts  down  to  the  10th  inclinuve  charge  contpiracies  to 
force  workmen  to  leave  their  employment,  or  the  masten 
to  alter  their  mode  of  carrying  on  business,  by  molesting, 
by  threats,  by  intimidating,  and  by  obstructing.  These 
counts  are  bad,  as  being  too  vague.  In  the  words  of  Tmdtd 
C.  J.  in  O'Cannell  v.  The  Queen  (a),  "  they  do  not  sUte 
the  illegal  purpose  and  design  of  the  agreement  entered 
into  by  the  defendants,  with  such  proper  and  sufficient 
certainty,  as  to  lead  to  the  necessary  conclusion  that  it 
was  an  agreement  to  do  an  act  in  violation  of  the  law." 
To  "molest,"  as  explained  in  Johnson's  Dictionary ^  is 
only  "  to  disturb  ;  to  trouble ;  to  vex :"  which  might  be 
done  by  means  not  unlawful,  and  yet  produce  the  effects 
said  to  have  been  contemplated  by  the  defendanta  If 
the  means  of  molestation  were  unlawful,  the  indictment 
should  have  shewn  it ;  Rex  v.  Sevoard  (ft),  Rex  v.  Jones  (c). 
A  count  for  conspiracy  was  pronounced  bad  on  a  similar 
ground  in  Regina  v.  Peck  {dy  The  word  *'  unlawfully" 
does  not  supply  the  want  of  the  essential  averments; 
Rex  V.  Setoard  (e).  Again,  "  threats*'  are  not  necessarily 
illegal  threats.  The  defendants  might  merely  have 
threatened  to  cease  associating  with  the  parties  whom 
they  addressed.  As  to  "intimidating,"  it  was  the  opinion 
of  all  the  Judges,  adopted  by  the  House  of  Lords  in 
O^ConneU  v.  llie  Queen  {g\  that  an  alleged  agreement  to 
procure  meetings  for  the  unlawful  purpose  "  of  obtaining, 
by  means  of  the  intimidation  to  be  thereby  caused," 
certain  objects,  did  not,  without  further  averment,  shew 
an  illegal  purpose.  Tindal  C.  J.  said :  The  word 
"  intimidation"  is  not  a  technical  word ;  it  is  not  voca- 


(a)  II  a.^  Fin.  155.234. 
(e)   4  J9.  $-  j4d,  345. 
(e)  \  A.^  E.  706.  712. 


(6)  I  A.&f  E.  706. 
id)  9A.^E,  686. 
(jf)  11  Cl.^Fin,\S5. 
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bulnm  artis,  having  a  necessary  meaning  in  a  bad  sense ;  QmmCi 

—  1851 

"&  t  is  a  word  in  common  use,  employed  on  this  occasion 


:sn  its  popular  sense ;  and  in  order  to  give  it  any  force,  it  v. 

<^>ught  at  least  to  appear  from  the  context  what  S{)ecie8  of 

ifear  was  intended,  or  upon  whom  such  fear  was  intended 

to  operate."     A  man  may  be  intimidated  by  telling  him 

that  if  he  acts  in    a  certain   manner  he  will  ruin  his 

ISunily ;  but  this  is  not  an  unlawful  menace.     The  same 

coarse  of  observation  applies  to  "obstructing."     In  Frost 

V.  Lioyd  (a)  it  was  held  that  to  allege  an  obstructing  of 

a  leet  jury  was  not  enough,  without  stating  some  specific 

act     The  allegation  of  inducing  and  persuading,  in  the 

10th  count,  does  not  add  anything  material.    Conspiring 

to  persuade  is  no  offence,  unless  illegal  means  are  used. 

[Lord  Campbell  C.  J.     The  persuading  is  the  means, 

not  the  object] 

These  objections  apply  also  to  counts  11  and  12,  which 
allege  conspiracies,  by  molesting  and  obstructing,  and  by 
threats  and  intimidation,  to  prevent  workmen  from  hiring 
themselves  to  the  prosecutors :  and,  further,  it  ought  to 
have  been  stated  that  the  defendant  knew  of  an  intended 
hiring  by  these  parties :  and,  again,  in  these  counts,  the 
names  of  the  workmen  should  have  been  stated,  or  an 
excuse  shewn  for  omitting  them  ;  Kinff  v.  The  Queen  (ft), 
and  an  Anonymous  (c)  case  there  cited  by  Parke  B.,  as 
having  been  decided  at  the  Norwich  Spring  assizes,  1845. 
Tindal  C.  J.,  delivering  the  judgment  of  the  Exchequer 
Chamber  in  King  v.  The  Queen  (b),  said :  "  The  charge 
is,  that  the  defendants  below  conspired  to  cheat  and 
defraud  divers  liege  subjects,  being  tradesmen,  of  their 
gocnls  &c. ;  and  the  objection  is  that  these  persons  should 

(a)  9  Q.  B.  130.  (6)  7  Q.  B.  795.  (c)  7  Q.  B.  798. 
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Fohme  XFJJ,  bave  been  designated  bj  their  Christian  and  sumameSy 
or  an  excuse  given,  such  as  that  their  names  are  to  the 
The  Queen  jurors  unknown;  because  this  allegation  imports  that  the* 
Rowlands,  intention  of  the  conspirators  was  to  cheat  certain  definite 
individuals,  who  must  always  be  described  by  name  or  a 
reason  given  why  they  are  not ;  and,  if  the  conspiracy 
was  to  cheat  indefinite  individuals,  as  for  instance  those 
whom  they  should  afterwards  deal  with  or  afterwards  fix 
upon,  it  ought  to  have  been  described  in  appropriate 
terms,  shewing  that  the  objects  of  the  conspiracy  were, 
at  the  time  of  making  it,  unascertained."  [Lord  Campbell 
C.  J.  Here  the  workmen  are  not  the  parties  to  be 
injured:  your  cases  are  no  authority  for  your  position.] 

It  may  be  argued  in  defence  of  all  these  counts  that 
they  are  grounded  upon  a  statute  (a)  and  follow  its 
words.  But  that  applies  only  where  the  proceeding  is 
directly  upon  the  statute,  and  alleges  acts  contra  for- 
mam  statuti.  Here  the  charge  itself  is  at  common  law. 
And,  where  the  proceeding  is,  in  form,  upon  a  statute, 

(a)  Sut  6  G,  4.  e,  129.  «.  3.  enacts  :  That,  "  if  any  person  shall  bj 
Tiolencc  to  the  person  or  property,  or  by  threats  or  intimidation,  or  by 
molesting  or  in  any  way  obstructing  another,  force  or  endeavour  to  force 
any  journeyman,  manufacturer,  workman  or  other  person  hired  or  employed 
in  any  manufacture,  trade  or  business,  to  depart  from  his  hiring,  employ* 
ment  or  work,  or  to  return  his  work  before  the  same  shall  be  finished, 
or  prevent  or  endeavour  to  prevent  any  journeyman,  manufacturer,  work* 
man  or  other  person  not  being  hired  or  employed  from  hiring  himself  to, 
or  from  accepting  work  or  employment  from  any  person  or  persons;** 
"  or  if  any  person  shall  by  violence  to  the  person  or  property  of  another, 
or  by  threats  or  intimidation,  or  by  molesting  or  in  any  way  obatnictng 
another,  force  or  endeavour  to  force  any  manufacturer  or  person  carrying  oa 
any  trade  or  business,  to  make  any  alteration  in  his  mode  of  regulating, 
managing,  conducting  or  carrying  on  such  manufacture,  trade  or  business, 
or  to  limit  the  number  of  his  apprentices,  or  the  number  or  description  of 
his  journeymen,  workmen  or  servants ;  every  person  so  offending  or  aiding, 
abetting  or  assisting  therein,  being  convicted"  &c  (summarily  befors 
justices),  shall  be  imprisoned  &c. 
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it  IB  sometimes  necessary  *^  to  adopt  a  narrower  descrip-  Q«,e»«,  stnck, 

tion  than  what  is  conveyed  in  the  literal  terms  of  the        ^^*^^' 

act;**  Foley  an  Convictions,  p.  100,  3d  ed.     The  rules  on 

that  subject  are  there  stated,  pp.  100  ct  seq.,  and  are 

explained  by  cases,  among  which  are  Rex  v.  Ridgway{a) 

and  Rex  v.  James  {b) :  and  it  is  laid  down,  as  a  rule  in 

describing  the  offence,  '^  that  it  is  not  sufficient  to  state, 

as  the  offence,  that  which  is  only  the  legal  result  of 

certain  fitcts;  but  the  facts  themselves  must  be  specified, 

that  the  Court  may  judge  when  they  amount  in  law 

to  the  offence."     [Lord  Campbell  C.  J.     That  is  where 

the  corpus  delicti  charged   is   the  act  in  violation  of 

the  statute:  here  the  corpus  delicti  is  the  conspiracy 

to  do  what  is  forbidden  by  the  statute.]     The  statute 

forbids  doing  the  things  only  when  they  cannot  be  done 

so  as  to  be  lawful ;   and   that   ought'  to  be  shewn  by 

averment.      Seth     Turners    Case  (c)    is    an    instance. 

There  the  information,  under  stat  4  G.  4.  c,  34.  s.  3.  ((/), 

charged  that   5.    Turner  did,   before    the  term  of  his 


(a)  6  5.^  Aid,  527.  (6)   Cald.  458. 

(c)  9  Q.  B.  80. 

{d)  Stat.  4  G,  4.  c.  34.  $.  3.  enacts  :  That  if  any  servant  in  hasbandrj 
or  any  artificer,  &c.,  labourer  or  other  person,  **  shall  contract  with  any 
penon  or  persons  whomsoever,  to  serve  him,  her  or  them  for  any  time  or 
times  whatsoever,  or  in  any  other  manner,  and  shall  not  enter  into  or  com- 
mence his  or  her  service  according  to  his  or  her  contract  ( such  contract 
being  in  writing,  and  signed  by  the  contracting  parties),  or  having  entered 
into  such  service  shall  absent  himself  or  herself  from  his  or  her  service 
before  the  term  of  his  or  her  contract,  whether  such  contract  shall  be  in 
writing  or  not  in  writing,  shall  be  completed,  or  neglect  to  fulfil  the  same, 
or  be  guilty  of  any  other  misconduct  or  misdemeanour  in  the  execution 
thereof,  or  otherwise  respecting  the  same,"  a  justice  may  issue  his  warrant 
to  apprehend  such  servant  &c. ,  and  may  examine  into  the  complaint ;  and, 
if  it  shall  appear  to  the  justice  that  the  servant  &c.  *<  shall  not  have 
fnlfilied  such  contract,  or  hath  been  guilty  of  any  other  misconduct  or 
misdemeanour  as  aforesaid,'*  such  justice  may  commit  the  servant  he.  to  the 
Hoose  of  Correction,  he. 
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Voiume  XVII  ooDtract  WHB  Completed,  ^<  absent  himself  from  his  said 
^°^  '  service,  and  did  thereby  then  and  there  neglect  to  fulfil 
the  same,  contrary  to  the  form  of  the  statute"  &c. ;  and, 
the  party  having  been  convicted  of  the  offence  as 
allied,  this  Court  held  that  no  offence  was  properly 
chained,  because  the  absence  was  not  stated  to  have 
been  wilful  or  without  lawful  excuse.  Chaney  v. 
Payne  (a)  was  decided  on  the  same  principle.  The 
offence  described  by  stat.  6  G.  4.  c.  129.  s.  3.  depends 
entirely  upon  the  means  used;  and,  if  those  are  not 
properly  described,  there  is  no  sufficient  charge  of  con- 
spiracy to  violate  the  statute. 

The  13th,  14th  and  15th  counts  state  that  workmen 
had  contracted  to  serve  the  prosecutors  for  certain  times 
ficc.,  and  had  entered  their  service,  and  that  the  defend- 
ants conspired  by  divers  subtle  means  and  devices  to 
induce  and  persuade  them  unlawfully  to  absent  them- 
selves from  the  service  of  the  prosecutors  without  their 
consent  before  the  terms  of  their  contracts  were  com- 
pleted.    The  workmen  could  not  have  been  convicted 
of  an  offence,  under  stat.  4   G.  4.  c.  34.  s.  3.,  in  ab- 
senting themselves,  unless  the  contract  was  averred  to 
have  been  in  writing;  Lindsay  v.  Leigh  {b).     And,  to 
charge    the  present  defendants  effectually,   the  counts 
ought  to  have  stated  in  terms  what  the  contract  was ; 
and  that,  under  such  contract,  the  workmen  had  entered 
the  service ;  and  that  the  contract  was  made  after  the 
passing  of  the  Act.     It  should  also  have  been  stated 
that  the  absence  was  for  some  given  time,  and  without 
lawful  excuse.     [Lord  Campbell  C.  J.    If  the  conspiring 
was  well  laid,  it  would  be  of  no  consequence  to  shew 


(a)  1  Q.  B.  712. 


(6)  \\  Q.  B.  455. 
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what  the  absence  in  fact  was.]  Again  (as  was  contended  qm«»*«  Btmek. 
with  reference  to  the  10th  count),  conspiring  merely  .____. 
to  "  induce  and  persuade"  is  no  offence,  even  if  a  T^«  Queen 
contract  appeared  which  made  it  unlawful  not  to  Rowland*. 
serve.  [Ix)rd  Campbell  C.  J.  It  is  said  that  they  con- 
spired to  induce  "by  divers  subtle  means  and  devices :*• 
are  not  these  terms  of  art  ?J  Such  terms  were  used  in 
one  count  of  the  indictment  in  JRex  v.  Biers  (a) ;  yet 
the  judgment  was  arrested.  [Lord  Campbell  C.  J.  The 
objection  there  was  rather  to  the  generality  of  the  object, 
as  alleged,  than  of  the  means.  Perhaps  the  count  might 
not  have  been  maintainable,  however  specifically  the 
means  had  been  set  out.]  Rex  v.  Richardson  (b)  seems 
to  shew  that  it  would.  In  Rex  v.  Seward  (c)  Taunton  J. 
said  that  "  merely  persuading"  paupers  to  contract 
matrimony  was  "  not  an  oflfence.  If,  indeed,  it  were 
done  by  unfair  and  undue  means,  it  might  be  unlawful ; 
but  that  is  not  stated."  In  Regina  v.  DanieU  {d)  Holt 
C.  J.  thought  that  merely  enticing  an  apprentice  to 
leave  his  master  was  not  an  indictable  offence.  Regina 
V.  Collingwood  {e)  is  to  the  same  point.  The  Combina- 
tion Act,  39  &  40  G.  3.  c.  106.  s.  3.,  made  it  an  offence 
to  persuade,  solicit  or  influence  the  workman.  Stat. 
6  Cr.4.  c,  129.  s.  2.  repeals  that  clause ;  sect.  3  re-enacts 
some  of  the  former  prohibitions,  and  introduces  others, 
but  does  not  revive  this.  If  the  persuasion  by  one  person 
would  not  be  an  indictable  offence,  such  an  act  cannot  be 
made  so  by  joining  several  in  the  indictment  as  conspira- 

(a)  \  A,^  E,  3i7. 

(6)  1  M.  ^  Rob.  402.     Se«  Sydterffs.  The  Queem,  M  Q.  B.  245. 

(e)  1  A.^  E,l]5. 

{d)  6  Mod.  99.    S.    C,  1    Salk,  380.     See  Rex  v.  Higgint,  2  Eatt,  4. 
Regina  y.  F,  O'Connor,  5  Q.  B.  16.  26. 

(f)  2  Ld.  Raym.  1116. 
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SCFII.    tors;  Bex  v.  PyweU{a),  Rex  v.  Turner  {b).  \ErU3.  There 
'        is  a  later  case  in  which  these  were  much  considered  (c).] 
Queen    There  the  indictment  expressly  alleged  fraud  and  false 
XANM.     pretences.     The  charge  of  intoxicating,  in  counts  14,  15 
and  18,  is  not  so  framed  that  the  (^oart  can  give  any 
sensible  construction  to  it:  a  man  does  not  ** intoxicate" 
another.     [Coleridge  3,     It  has  been  held  of  late  here 
that  the  Courts  have  more  common  sense  than  some  of 
the  old  decisions  give  them  credit  for.     We  have  con- 
sidered that  such  expressions  as  ^^ Frozen  Snake"  and 
'*  Man  Friday*'  may  be  understood  by  us  as  a  person  out 
of  Court  understands  them  {dy     A  person  out  of  Court 
would  understand  what  was  meant  by  a    man   intoxi- 
cating another.     Lord  Campbell  C.  J.     And  intoxicating 
is  not  laid  as  the  corpus  delicti.] 

Counts  16  to  18,  inclusive,  are  too  vague,  and  are  open 
to  the  objections  already  made  as  to«  "  intimidating/' 
"intoxicating"  and  "inducing."  To  "entice  and  seduce 
away'*  workmen,  as  charged  in  count  19,  is  no  offence, 
according  to  Regina  v.  Daniell  (e).  [Lord  Campbell 
C.  J.  The  count  charges  a  conspiring  to  do  it.]  The 
20th  count  is  merely  cumulative,  summing  up  the  various 
means  previously  alleged,  and  which,  taken  singly,  are 
not  matters  of  criminal  charge.  [Lord  Campbell  C.  J. 
The  charge  is  that  the  defendants  conspired,  by  those 
means,  to  force  and  compel  the  prosecutors  to  increase 
the  amount  of  wages  which  they  were  in  the  habit  of 
paying  to  their  workmen.] 

Counsel  then  moved  for  a  new  trial  on  the  grounds  of 
misdirection  (see  p.  686,  note  (b),  post) :  and  that  there 

(a)  1  Stark   N.  P,  C  402.  (6)  13  Eatt,  228. 

(e)   See  Begina  v.  Kenrick,  5  Q.  B,  49. 

(d)  See  Hoart  ^  Siherloek,  \2  Q.  B.  624.  (e)  6  Mod.  99. 
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I  no  evi^fence  for  the  jury  against  some  of  the  de-  Queen's  Bench. 

1851. 

fendants.  

Cur.adv.vult    TheQuKKK 
Rowlands. 

Lord  Campbell  C.  J.  now  said:  The  Judges  who  are 
present  (a),  and  my  brother  Coleridge  with  whom  we  have 
consolted,  are  all  agreed  on  the  subject  of  this  motion. 
As  to  the  motion  for  a  new  trial,  we  think  there  is  no 
ground  for  it  except  in  the  cases  of  Rowlands  and  Wintersy 
against  whom  there  was  some  evidence,  but  my  brother 
Erie  would  have  been  more  satisfied  if  the  verdict  had 
been  in  their  fevour.  If  a  rule  nisi  is  granted  as  to  them, 
it  must  be  for  a  new  trial  as  to  all  who  have  been  con- 
victed {b) :  but  it  will  perhaps  be  thought,  on  the  part 
of  the  Crown,  that  the  ends  of  justice  are  satisfied  if  a 
nolle  prosequi  be  entered  as  to  these  defendants,  and  the 
verdict  stand  as  to  the  rest.  With  respect  to  the  indict- 
ment, we  all  agree  in  thinking  that  the  I6th,  17th  and 
19th  counts  are  open  to  objection  as  being  too  vague. 
We  give  no  final  opinion:  but  on  these  counts  there 
will  be  a  rule  nisi  to  arrest  the  judgment,  unless  a  nolle 
prosequi  be  entered. 

Allen  Seijt,  for  the  Crown,  consented  to  enter  a  nolle 
prosequi  as  to  all  the  defendants  on  the  16th,  17th  and 
19th  counts,  and  on  the  indictment  generally  as  to 
Rowlands  and  Winters, 

Lord  Campbell  C.  J.  That  being  so,  no  rule  will  be 
granted.  We  think  that  there  was  no  misdirection,  and 
that  there  was  ample  evidence,  except  against  Rowlands 

(a)  iMTd  Campbell  C.  J.,  Patteaon  and  Erie  Js. 
(6;  See  Regina  v.  Gompertz,  9  Q.  B.  824.  842. 
VOL,  XVII.  N.  8.  2    Y 
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and  Winters.  Then,  as  to  the  record :  a  nolle  prosequi 
is  entered  on  the  16th,  17th  and  19th  counts;  and  the 
others  are  wholly  unexceptionable.  It  is  objected  that 
some  counts  do  not  disclose  the  nature  of  the  molestation 
or  intimidation  by  which  the  conspiracy  was  to  take 
effect:  but  this  is  quite  unnecessary.  The  words  of  the 
Legislature  are  used  ;  the  terms  in  question  have  a 
meaning  stamped  upon  them  by  the  Act,  6  G.  4.  c.  129. 
8.  3. ;  and  we  must  take  it  that  they  are  used  here  in 
that  sense.  And  they  are  not  employed  as  describing 
the  substantive  offence  for  which  the  indictment  is  pre- 
ferred: that  offence  consists  in  the  conspiracy,  which  is 
a  misdemeanour  at  common  law.  I  have  looked  most 
elaborately  into  all  the  authorities  which  were  cited: 
and  as  to  Tumer^s  Case  (a)  I  have  no  doubt  whatever 
that  it  was  wrongly  decided.  Going  into  the  prosecu- 
tor's close  against  his  will,  armed  with  offensive  weapons 
for  the  purpose  of  opposing  any  persons  who  should 
endeavour  to  apprehend,  obstruct  or  prevent  them,  would 
in  itself  be  an  indictable  offence ;  and  the  conspiring  to 
commit  such  an  offence  must  be  an  indictable  conspiracy. 


Per  Curiam. 


Rule  refused  (i). 


Sentence  of  three  months'  imprisonment  was   then 
passed.      Parry  asked    of    the    Court    that    the    de- 

(a)  Rexyf,  Turner,  13  Eoit,  22S. 

(6)  Ono  ground  of  the  motion  for  new  trial  was  that  Erk  J.,  in 
summing  up,  had  directed  the  jury  as  follows. 

The  law  is  clear,  that  workmen  have  a  right  to  combine  for  their  own 
protection,  and  to  obtain  such  wages  as  they  choose  to  agree  to  demand. 
I  say  nothing  at  present  as  to  the  legality  of  other  persons,  not  workmen, 
combining  with  them  to  assist  in  that  purpose.  As  far  as  I  know,  there  is 
no  objection,  in  point  of  law,  to  it ;  and  it  is  not  necessary  to  go  into  that 
matter :  but  I  consider  the  law  to  bo  clear  so  far,  only,  as  while  the  purpose 
of  the  combination  is  to  obtain  a  benefit  for  the  parties  who  combine ;  a 
benefit  which  by  law  they  can  claim.  I  make  that  remark  because  a  com- 
bination for  the  purpose  of  injuring  another  is  a  combinution  of  a  different 
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fendaots  might 
misdemeanants. 


be  placed   in   the   rank  of  first  class 


nature,  directed  (>er8onally  against  the  party  to  bo  injured ;  and  the  law 
allowing  them  to  combine  for  the  purpose  of  obtaining  a  lawful  benefit  to 
themaehres  gives  no  sanction  to  combinations  which  have  for  their  imme- 
diate porpoee  the  hurt  of  another. 

The  rights  of  workmen  are  conceded :  but  the  exercise  of  free  will  and 
freedom  of  action,  within  the  limits  of  the  law,  is  also  secured  equally  to  the 
natters.  The  intention  of  the  law  is  at  present  to  allow  cither  of  them 
to  follow  the  dictates  of  their  own  will,  with  respect  to  their  own  actions, 
and  their  own  property ;  and  either,  I  believe,  has  a  right  to  study  to  pro- 
mote his  own  advantage,  or  to  combine  with  others  to  promote  their 
motwl  advantage. 

Hii  Lordship  then  said  that,  in  this  case,  upon  undisputed  evidence,  there 
bad  been  a  combination  to  force  Messrs.  Perry  to  agree  to  an  uniform  book 
of  prices:  That,  upon  the  facts  before  the  jury,  they  would  have  to  give 
their  opinion  upon  three  classes  of  counts,  charging  conspiracies :  I.  to 
provent  workmen  from  working  for  the  prosecutors,  by  intimidating  the 
workmen ;  2.  to  force  the  assent  of  the  prosecutors  to  certain  alterations, 
by  intimidating  the  prosecutors;  3.  to  induce  workmen  to  leave  the 
proaeeutors'  employment,  contrary  to  their  contract :  and  he  stated  that 
if  the  jury  thought  these  counts  sustained  by  the  evidence,  they  should 
convict  upon  them.     He  then  added  : 

But,  supposing  any  of  the  defendants  are  acquitted  as  to  all  those  classes, 
and  you  should  still  be  of  opinion  that  a  combination  existed  for  the  pur- 
poae  of  obstructing  Messrs.  Perry  in  carrying  on  their  business,  and  forcing 
them  to  consent  to  this  book  of  prices,  and,  in  pursuance  of  that  concert, 
they  persuaded  the  free  men  and  gave  money  to  the  free  men  to  leave  the 
employ  of  Messrs.  Perry^  the  purpose  being  to  obstruct  them  in  their 
manufacture  and  to  injure  them  in  their  business,  and  so  to  force  their 
consent,  with  no  other  result  to  the  parties  combining  than  gratifying 
ill  will,  I  am  of  opinion  that  that  would  also  be  a  violation  of  the  law,  and 
warrant  a  conviction  upon  the  counts  directed  against  that  form  of  offence. 

It  was  contended,  on  behalf  of  the  defendants,  that  this  language  of  the 
learned  Judge  led  the  jury  to  suppose  that,  although  the  combination  were 
for  a  legitimate  object,  yet,  if  means  to  be  used  would  have  the  effect  of 
obitructing  the  prosecutors  in  carrying  on  their  business,  it  was  an  indict- 
able conspiracy ;  whereas,  if  the  object  of  the  workmen  was  to  enforce 
their  own  rights,  they  were  justified  in  combining  to  do  so,  though  the 
effect  were  an  obstruction  of  the  prosecutors*  business.  But  the  learned 
Judge  stated  that  his  words  had  no  such  meaning ;  and  the  Court  saw  no 
objection  to  the  summing  up. 

2    Y    2 


Queen*!  Btneh. 
1851. 

The  Queen 

V. 

Rowlands. 
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Faiwmu  XFii.       I^tA  Cavpbell  C.  J.  asked  if  the  Court  had  any 

'        authority  to  make  this  order;  and,  none  being  pointed 

The  Ql'ek!*     out,  he  said :   We  sentence  to  imprisonment  merely  {a), 

Rowr.AMCHi. 

(a;  See  tut.  5  &  6  Fu<.  c.  22.  <.  17. ;   CotUit  ▼.  Grtg,  A  Bxck.  729; 

GrtgoTf  T.  Tlu  Qmeem,  15  Q.  B,  967. 


^5S;^^5th.  Montague  against  Smith. 

^^^Xbtll  MOTICE  of  trial  having  been  given  in  this  cause 
tblltwlJn'a  *^^  ^^^  ^^^  Middlesex  sittings  in  the  present  term, 

Seco*moJS^**  the  defendant  obtained  a  rule  for  a  special  jury,  and 
f^d*^  *  ^  served  it  upon  the  plaintiflTs  attorney  on  27th  October. 
•truck  ind  PC.    The    cause   was   entered   for  trial    on    28th   or   29th 

duced,  the 

plaintiff  muit     October,  when    the   defendant's  attorney  marked  it  m 

upecial  jury,  if  the  Marshal's  book  as  a  special  jury  cause,  and  ob- 
tnej  are  not        ^   .       ,  .  ...  ah 

•ummonedby     tamed   aa  appointment    to    nommatc   the  jury.      All 

A*  bough  the     Parties   attended;  and  the  special  jury  was  duly  no- 

oroUfcUHTa*.      n^inated;    and    the  list  of  forty    eight    special   jurors 

peari  from  cir-  ^^gg  giffned  on  behalf  of  plaintiff  and  defendant.  The 
cumstanccs  to  °  '^ 

be  wilful,  and  parties  met  on  3 1st  October  to  reduce  the  special  jury; 
his  conduct  ^  r  ^     ^ 

gives  rcaton  to  and  the    list    was   reduced.      Pending    these  proceed- 

fuppote  that  he   .  i  i   .      ./*», 

abandons  his      ings,   the   plain tifTs  attorney  summoned  the  defendant 
And  atrial  by  ^o  shew   cause  why  the  cause  should  not  be   tried  in 

common  jury  in    :*«*,«_    i  •  rri_  . 

such  a  case  was  *^  ^^^^  ^J  *  common  jury.  Ihe  summons  was  al- 
fm.S!Jlari[7  tended  before  Erie  J.  at  chambers  on  November  1st, 
and  the  defendant  objected  to  an  order  being  made: 
but  the  learned  Judge  ordered  that  the  cause  should 
come  on  in  its  turn  in  the  common  jury  list  at  the 
second  sittings  in  term,  the  defendant  being  at  liberty 
to  try  by  a  special  jury  if  he  procured  their  attendance 
on  that  day.  The  cause  stood  first  in  the  paper  as  a 
special  jury  cause  on  November   14th,  the  day  of  the 


XV.  VICTORIA.  689 

second  sittings ;  but  neither  plaintiff  nor  defendant  had   Qu€en'$  Btnch, 

1851 
caused  the  special  jury  to  be  summoned  for  that  day; 

nor  had  any  special  distringas  been  issued,  or  lodged     Montagu4: 

with  the  sheriff;   but  the  plaintiff  had  issued  a  com-        Smith. 

mon  distringas,  which  was  returned  by  the  sheriff  with 

a  common  jury  panel  annexed.     The  cause  was  tried, 

on  the  said  I4th  NovembeVj  before  a  common  jury,  as 

undefended ;  and  a  verdict  was  found  for  the  plaintiff. 

Pcuhleyy  on  a  former  day  of  this  term,  moved  for  a  rule 

to  shew  cause  why  the  trial  which  had  been  had,  and 

the  verdict,  should  not  be  set  aside  for  irregularity  with 

costs. 

Lush  now  shewed  cause.  The  question  turns  upon 
sect  30  of  the  Jury  Act,  6  G.  4.  c.  50.,  which  empowers 
the  Courts  to  order  a  special  jury  to  be  struck  for  trial 
of  an  issue,  and  enacts  that  "  every  jury  so  struck  shall 
be  the  jury  returned  for  the  trial  of  such  issue."  It  is 
not  said  that  the  jury  struck,  and  no  other,  shall  try : 
the  enactment  is,  in  its  form,  directory.  The  party 
applying  for  a  special  jury  pays  the  ftes  for  striking ; 
the  proceeding  is  considered  to  be  his;  and  he  may 
abandon  an  order  made  in  his  own  favour  and  to  be 
enforced  at  his  own  cost.  In  Holt  v,  Meddowcroft  (a), 
which  may  be  cited,  the  party  who  objected  to  the  common 
jury  was  in  no  default;  there  was  no  evidence  that  the 
defendant  abandoned  his  rule  for  a  special  jury;  and  on 
their  not  attending  he  insisted  that  the  trial  could  not  be 
taken  before  a  common  jury.  Here  the  defendant  had 
an  option  given  him  by  the  order  of  Erie  J,,  and  elected 
not  to  procure  the  attendance  of  his  special  jury.     The 

(a)  4  A/.  §•  S,  467.  Lord  CAtmpbell  C  J.  mentioned  Rex  v.  Perry ^ 
5  T.  R.  453. 
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ydmmt  XVII.  csse  just  cited  was  under  under  an  earlier  statate  (3  0. 2. 

1_  c.  25.  s.  15.),  but  containing  similar  words  to  those,  now 

Montague  j^  question,  of  stat  6  G.  4.  c.  50. ;  and  Lord  Elkn- 
Smith.  borough  said  there :  "  What  might  have  been  the  eflfect 
of  the  defendant's  appearing  at  the  trial  and  making  a 
defence  without  any  protest  against  trying  the  issue,  it 
is  unnecessary  at  present  to  enquire,  because  we  find 
that  the  defendant  did  protest  and  did  all  in  his  power 
to  resist  the  proceeding.  I  cannot  agree  that  it  amoants 
to  a  consent  on  the  part  of  the  defendant,  because  being 
as  it  were  tied  to  the  stake,  and  dragged  on  to  trial,  he 
endeavours  to  make  the  best  of  it."  The  defendant's 
case  here  is  very  different  [Lord  Campbell  C.  J.  When 
I  was  at  the  bar  and  attended  Guildhall^  the  practice  was, 
if  a  special  jury  had  not  been  summoned,  that  the  caose 
was  put  back,  but  tried,  after  the  special  jury  caoses  of 
the  day,  by  a  common  jury.  In  Archer  v.  Bamford  (a) 
the  rule  was  stated  to  be  so  by  Abbott  C.  J. ;  and  Sir 
Archer  Denman  Crafty  who  was  many  years  Associate 
before  Lord  Denman^  states  that  the  practice  was  so  in 
his  time.  It  is  certainly  a  great  hardship  on  a  plaintiff, 
to  be  at  the  expense  of  summoning  the  defendant's 
special  jui^  on  his  default]  The  late  case  of  Haldam 
V.  Beauclerk  {b\  where  the  words  "  shall  be  the  jury 
returned  for  the  trial  of  such  issue"  were  treated  as 
imperative,  was  a  surprise  on  the  profession,  and  an 
alteration  in  practice.  [Lord  Campbell  G.  J.  The 
Judges  there  had  Archer  v.  Bamford  {a)  before  them : 
their  decision  must  have  more  weight  on  that  account] 
Their  attention  was  not  sufficiently  drawn  to  the  db 

(n)    1  Car,&f  P.  t>4. 

(6)  3  Exeh,  668.      Hayw  v.  hali,  5  Man.  A-  G.  690,  was  there  rol 
upon,  a&  well  as  HoU  v.  Mtddouxrofl. 
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Montague 

V. 

Smith. 


tiDCtion  between  cases  where  proper  steps  have  been  Owens  Bench 
taken  to  have  a  special  jury  but  there  is  a  de&ult  of  - 
the  jurors,  and  where  the  defendant  neglects  to  sum- 
mon a  special  jury.  [Lord  Campbell  C.  J.  Suppose 
he  wrote  to  the  plaintiff  and  stated  expressly  that  he 
abandoned  his  special  jury.]  The  defendant's  conduct 
here  is  equivalent  to  that.  [Coleridffe  J.  The  statute 
says  in  terms  that  the  jury  struck  '^  shall  be**  the  jury 
returned  for  the  trial]  That  is,  if  the  defendant  has 
taken  proper  steps  to  have  them  summoned. 

Pashky,  contriL  The  statute  is  express;  and  the 
books  of  practice  state  uniformly  that  the  plaintiff  must 
sue  out  the  jury  process,  though  the  special  jury  be 
moved  for  by  the  defendant ;  2  Tidd's  Pract  793,  9th 
ed^  Impet/'s  Pract  311,  10th  ed..  Lush's  Pract  477. 
[Lord  Campbell  C.  J.  Archer  v.  Bamford  (a)  shews 
at  least  that  the  practice  has  not  been  uniform.]  It 
is  not  stated  there  that  the  jury  had  been  struck,  but 
only  that  it  ^^  appeared  in  the  cause  list  as  a  special 
jury  cause."  The  former  practice  for  the  purpose  of 
delay  was  to  obtain  a  rule  for  a  special  jury,  and 
mark  the  cause  as  a  special  jury  cause,  but  not  go  to 
the  expense  of  reducing  the  jury.  Where  the  jury 
has  been  actually  struck  and  reduced,  the  question  is 
different.  [Lord  Campbell  C.  J.  According  to  the 
exact  words  of  the  statute,  if  the  jury  has  been  struck, 
it  shall  be  the  jury  to  try.]  "  Struck"  there  probably 
means  struck  and  reduced :  striking  is  not  the  nomi- 
nation merely.  The  argument  from  hardship  upon 
plaintiiis  cannot  prevail  against  a  direct  enactment ;  the 

{a)    I  Car.  §   /'.  t)4. 
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Voiumtxvn,  L^islature  probably  considered  that  the  plaintiff,  gene- 

1  _  rally,  woald  only  be  subject  to  a  temporary  loss. 

Montague 

Smith.  IjotA,  Campbell  C.  J.     I  feel  bound  by  the  decision 

in  Haldane  v.  Beauckrk  (a),  though,  if  this  were  res 
int^ra,  I  should  come  to  a  contrary  conclusion.  It  is 
the  greatest  possible  hardship  that  a  plaintiff  should  be 
put  to  the  expense  of  summoning  a  special  jury  when 
the  defendant  perhaps  is  insolvent  and  has  struck  the 
special  jury  merely  for  the  purpose  of  delay.  It  appears 
to  me  that  the  enactment  "  shall  be  the  jury  returned 
for  the  trial  of  such  issue"  was  meant  to  be  subject  to 
the  condition  that  the  defendant  kept  his  rule  alive; 
not  to  prevail  if  he  gave  notice  of  abandonment,  or 
acted  in  a  manner  equivalent  to  such  a  notice.  It  gives 
me  pain  to  express  an  opinion  contrary  to  that  of  the 
Court  of  Exchequer ;  and,  as  it  is  important  that  there 
should  be  uniformity  of  decision  on  points  of  practice, 
we  must  follow  the  ruling  of  that  Court  in  Haldane  v. 
Beauclerk  (a),  I  hope  the  Legislature  will  redeem  our 
practice  from  this  defect     The  rule  must  be  absolute. 

Patteson  J.     I  am  sorry  for  the  necessity :  but  we 
cannot  help  it 

Coleridge  and  Wiohtman  Js.  concurred. 

Rule  absolute,  without  costs  (i). 

(a)  3  Exch,  658. 

(h)  See,  now,  sUt.  15  &  16  Hct.  c  76.  s.  113. 
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Queen*s  Bench  s 

1851. 


Edwabds,  and  Harriet  his  wife,  administratrix  2Vr««fay, 

'  '  iVavem^  25tb. 

&c.  of  Mary  Compton,  against  Martyn  and 
Caroline  his  wife,  and  Field  and  Arabella 
his  wife. 

JGRAYy  in  this  term,  obtained  a  rule   to  shew  Where  a  mar- 
•  1  t  n  -r^  T      T     1         •  1       "®*^  woman  is 

cause  why  an  order  of  Pattesan  J.  uischargiag  the  ukeninexecu. 

plaintiff  Harriet  Edwards  out  of  custody  should  not  be  against  her  and 

rescinded.     The  order  (a)  was  made,  on  July  2l8t  in  J;;J5  h^J^^'^' 

this  year,  on  the  affidavit  of  Harriet  Edwards,  which  MP™te  pro- 

•'        '  '  perty,  the 

Stated  the  following  facts.  ^p^^ !°  »*• 

^  discretion  may 

Edwards  brought  an  action  of  trover  asainst  the  four  discharge  her, 

y   n      ^  f    ,  ,         .  .      whether  the 

defendants,  in  which  Harriet  Edwards,  as  administratrix  husband  and 

of  Mary  Compton,  was  joined  as  a  plaintiff.      Several  taken,  or  the 

issues  in  fact  were  joined.     A  verdict  was   taken  for  ^^on  nK>Uon 

the  plaintifls,   subject   to  a   reference.     The  arbitrator  o''J^*'^"^'Ji*'^ 

awarded  in  favour  of  the  plaintiffs  against  Martyn  and  *^  Chambers 

his  wife,  with  100/.  damases,  but  ordered  a  verdict  for  ^  Having 

^         ^  ^  bern  crron- 

the   defendants  Field  and   his  wife  on  one   issue,  the  cously  granted, 

the  party  mov- 

verdict  standing  for   the  plaintiffs,  against   Field  and  ing  cannot  im. 

his  wife,  on   the  rest     Field  and  his  wife  obtained  a  onlerapon 

rule  for  costs  against  the  plaintiffs:  the  costs  were  taxed,  ^ed'at^ham- 

and  an  allocatur  made.     Field  and  his  wife  then  moved  *^"  *"!^ 

containing 

that  the  100/.  damages  should  be  applied,  so  far  as  they  "»»"«"  '^bich 

'^  11'  J    ^gre  known 

would  extend,  towards  payment  of  the  said  costs ;  and  a  ^^  ^^°  P^^y 

moving,  or  of 

which  he  could 

V  ,  -  ,.  ,T        .       .       t  .     L   Have  obtained 

(a)  It  was  as  follows  :  **  Upon  hearing  the  attorneys  or  agents  on  both  knowledge, 

sides,  and  reading  the  aflBdavit  of  the  plaintiff,  Harriet  Edwards,  I  do  order  before  the 

that  the  plaintiff,  H.  E.,  be  discharged  out  of  the  custody  of  the  Sheriff  of  ^^^^/^" 

Surrey  a.«  to  this  action,  she  being  a  married  woman." 
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Volume  XV IL  rule  to  that  effect  was  made  absolute.     The  costs  of 

1851 
!__  making  the  rule  absolute  amounted  to  30/.  13^. :  and  for 

Edw^ards     ^gg^  j^j  mentioned  costs  Harriet  Edwards  was  taken 

Martyn.      under  a  ca.  sa.  issued  from  this  Court  at  the  instance  of 

Field  and  his  wife,  and  was  imprisoned  in  Horsemonger 

Lane  Gaol     She  now  deposed  that  her  husband  was 

living,  and  resident  at  a  place  named,  in  Surrey :  that 

she  had  not  any  effects  of  Mary  Campion  beyond  the  said 

100/.,  which  was  the  whole  of  Mary  CompUnCs  estate 

after  payment  of  debts  and  funeral  expences  :    and  that 

deponent  had  not  at  the  time  of  making  the  aflSdavit,  or 

when  she  was  taken  in  execution,  any  separate  estate  or 

effects  whatever,  in  her  own  right  or  otherwise,  or  over 

which  she  had  any  controul  or  disposing  power,  nor  had 

any  person  any  property  in  trust  for  her,  nor  had  she  any 

means  or  expectation  of  satisfying  the  said  30/.  13i.  or 

any  part  thereof:  and  that  she  was  not  possessed  of  or 

entitled  to  any  property,  estate,  goods,  chattels  or  effects 

whatever,  except  her  wearing  apparel,  not  exceeding  in 

value  2/. 

The   rule   to  rescind  was  drawn  up  on  reading  the 

above  affidavit,  and  others,  one  of  which  was  sworn  (by 

the  clerk  to  the  attorneys  for  Field  and  his  wife)  after  the 

order  of  Patteson  J.    had   been  made.     Some  of  the 

principal  statements  in  this  last  were  of  matters  which 

were  in  the  deponent's  knowledge  before  and   at  the 

time  of  the  hearing  at  Chambers. 

Ogle  now  shewed  cause.  First,  the  rule  nisi  has  been 
improperly  granted,  an  affidavit  having  been  used  which 
was  not  before  the  learned  Judge  at  Chambers ;  Alexan- 
der v.  Porter  {a\  Flight  v.  Cook  (*> 

(a)  1  Dowf.  P.  a,  N.  S.,  299.  (6)  I  Dowi.  Sc  L,  714. 
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J*  Gray  was  called  upon  by  the  Court  as  to  this.    The   Q«een*«  BauiK 
merits  of  a  decision  at  Chambers  are  not  to  be  judged 


merely  by  the  affidavits  used.  The  decision  there  often  Edwards 
proceeds  upon  statements  of  fact  without  affidavit ;  and  Maetyn. 
it  does  not  appear  that  that  was  not  so  here.  \WighU 
mBon  J.  Where  the  parties  are  content  that  the  determi- 
nation should  proceed  upon  statements  without  affidavit, 
they  may  be  decbive ;  but,  if  affidavits  have  been  used 
at  Chambers,  can  the  Court  look  at  others?  Lord 
Campbell  C.  J.  Ought  not  you  to  bring  before  us  the 
materials  of  the  decision  which  you  seek  to  rescind? 
Coleridge  J.  You  produce  to  us  the  affidavits  as  all  on 
which  the  order  proceeded.  And  it  would  be  very 
unjust  to  bring  the  case  forward  by  peacemeal,  as  you 
propose  to  da  Lord  Campbell  C.  J.  The  practice 
would  be  very  inconvenient,  and  is  contrary  to  decided 
cases.]  J.  Gray  then  said  that  he  would  rest  the  appli- 
cation on  the  affidavit  used  at  Chambers.  OgU  contended 
that  the  objection  was  fetal  to  the  rule,  since  it  might 
not  have  been  granted  without  the  affidavit  objected  to. 
[Lord  Campbell  C.  J.  You  must  go  on.  We  dismiss 
all  that  has  been  objected  to  from  our  consideration.] 

Ogle^  in  continuation.  Larkin  v.  Marshall  (a)  was 
relied  upon  in  applying  for  this  rule:  the  Court  of 
Exchequer  there  refused  to  discharge  the  wife ;  but  the 
case  was  peculiar  ;  the  husband  could  not  be  taken, 
having  obtained  a  protection  from  the  Court  of  Bank- 
ruptcy. And  that  case  recognizes  the  discretionary 
authority  of  the  Court  at  Westminster.  Parke  B.,  on  that 
point,  referred  to  Chalk  v.  Deacon  (b),  where  the  discrc- 

(a)  4  Exch.  B04.  (6)   »j  B.  Mu<>rr,  1'28. 
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Vohau  XVII.  tion  was  expressly  asserted.  Edwards  ▼.  Rourke  (a)  is 
also  an  authority  for  this  application.  [Lord  Campbell 
Edwa»d8  q^  j^  It  geems  hard  that,  if  the  creditor  chooses  to  take 
Maetyn.  the  wife  only,  and  she  has  no  property,  she  should  be 
condemned  to  perpetual  imprisonment  :  and  I  do  not 
see  why  she  should  be  in  a  worse  situation  in  this  respect 
because  her  husband  is  not  liable  to  be  taken.]  The 
wife,  in  this  case,  is  joined  as  a  plaintiff;  but  there  is 
nothing  to  shew  that  she  ever  personally  interfered  in 
bringing  the  action. 

J.  Gray^  contriL  Larkin  v.  Marshall  (b)  is  not  the 
only  authority  for  this  application.  Beynon  v.  Jones  (c) 
shews  that  to  detain  the  wife,  when  legally  liable  to  a  ca. 
sa.,  is  a  right  of  creditors  which  ought,  on  principle,  to 
be  upheld.  And  this  was  fully  recognized  in  Newton  ▼. 
Boodle  {d)f  where  a  ca.  sa.  issued  against  husband  and 
wife  on  a  judgment  against  them  for  costs.  As  to  per- 
petual imprisonment,  a  married  woman  may  be  relieved 
like  another  debtor,  by  the  express  provision  of  stat. 
1  &  2  Vict  c  110.  s.  101.  It  is,  indeed,  laid  down  in 
1  TidcTs  PracL  194.  9th  ed.  that  "  In  an  action  against 
husband  and  wife,*"  *'  if  the  wife  be  arrested  on  mesne 
process,  she  shall  be  discharged  on  common  bail ;  and 
that,  whether  she  be  arrested  singly,  or  jointly  with  her 
husband.  But  where  the  wife  is  taken  in  execution,  she 
shall  not  be  discharged ;  unless  it  appear  that  she  has  no 
separate  property,  out  of  which  the  demand  can  be  satis- 
fied; or  that  there  is  fraud  and  collusion  between  the 
plaintiff  and  her  husband,  to  keep  her  in  prison."     Fo 


(fl)    I   T.  H.  486.  (fc)  4  Exch.  806. 

(c)   \b  M.  k  W,  56*1.  {d)  9  Q.  B.  948. 
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the  suggestion  that,  if  she  has  no  separate  property,  she   Queen*t  Bench, 

is  to  be  discharged.  Chalk  v.  Deacon  {a)  is  cited  in  the   l^^^L 

last  edition  of  Tiddy  and  a  reference  is  made  to  Ex  parte      Edwabdb 

V. 

Deacon  (b) ;  but  neither  of  these  cases  establishes  the  BIartyn. 
point;  nor  is  any  authority  cited  which  goes  so  far.  In 
Chalk  V.  Deacon  (a)  the  claim  of  the  wife  to  be  discharged 
as  a  matter  of  right,  when  taken  in  execution,  was 
expressly  denied;  the  Court  held  such  relief  to  be 
discretionary  only.  It  may  indeed  be  admitted  that  the 
rule  stated  by  Mr.  THdd  has  been  practically  adopted. 
[Lord  Campbell  C.  J.  The  course  of  practice  has  long 
been  so.  The  Court  of  Exchequer  in  Larkin  v.  Mar^ 
shall  {c)  treated  it  as  clear  that  the  wife  might  be  impri- 
soned in  execution;  but  they  admitted  that  releasing 
her  from  imprisonment  was  a  matter  of  discretion.]  The 
practice  at  Chambers  cannot  make  law.  [Lord  Campbell 
C.  J.  Long  established  practice  may  be  as  good  as  a 
decision.]  Edwards  v.  Rourke  (d)  appears  to  have 
been  a  case  on  mesne  process.  The  distinction  between 
mesne  process  and  execution,  as  to  this  point,  is  stated 
in  Lawford  v.  Gardiner  {e)y  Berriman  v.  Gilbert  {g)  and 
RoberU  v.  Andrews  {h\  all  cited  in  1  Tidd^  194.  Even 
the  practice  at  Chambers  goes  no  farther  than  to  discharge 
the  wife  when  she  has  been  arrested  with  the  husband. 
[Lord  Campbell  C.  J.  Ought  there  to  be  a  distinction 
between  that  case  and  one  in  which  the  wife  alone  is 
taken,  oppressively  and  maliciously,  and  the  husband 
might  be  arrested  at  any  time  ?]  The  fact  is  not  so  here. 
The  wife  here  is  administratrix ;  the  husband  is  joined 

(a)  6  B.  Moore,  128.  (6)  5  i9.  ^  AU.  759. 

(c)  4  Exeh.  804.  (rf)  1  T.  R.  486. 

(c)  Bamet,  96.  {g)  Barneg,  203. 

(A)  2  r.  BL  720.     S.  C.  3  WiU.  124. 
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Volume  XV ir.  Only  foT Conformity.    [Lord  CampbeUCJs  We  must  take 
it  that  the  action  was  brought  by  his  authority.]     The 
practice  of  discharging  a  feme  covert  takes  away  a  remedy 
Maatyn.      g«Q|n  jjjg  gQbject,  and  ought  not  to  be  extended. 

Lord  Campbell  C.  J.  I  think  that  my  brother 
Pattuon  had  a  discretion  vested  in  him  in  the  present 
case,  and  that  he  well  exercised  it.  No  doubt  a  plaintiff 
has  the  power  of  taking  both  wife  and  husband;  but  the 
question  is,  whether  the  Court  has  any  and  what  autho- 
rity to  interfere.  It  is  admitted  to  have  been  the  esta- 
blished practice  for  many  years,  that  where  husband  and 
wife  are  both  taken  in  execution,  and  she  has  no  sepa- 
rate property,  the  Court  will  discharge  her.  This  is  laid 
down  by  Mr.  Tiddy  whose  authority  alone  I  should  rely 
upon  in  such  a  case.  I  have  always  regarded  that  learned 
person  with  the  greatest  veneration  ;  I  may  say  that  I  look 
with  piety  to  his  memory,  and  owe  in  a  great  degree  to 
him  the  success  I  have  had  in  life.  If,  indeed,  the  prac- 
tice stated  by  him,  though  admitted  to  prevail,  were  con- 
trary to  law,  it  ought  not  to  be  sanctioned :  but  it  is  not 
shewn  to  be  against  law ;  and  what  reason  is  there  that 
it  should  be  so  ?  If  a  married  woman  has  no  separate 
property,  what  purpose  can  be  answered  by  detaining 
her,  except  those  of  oppression  and  of  working  unduly 
upon  the  husband's  feelings  ?  Larhin  v.  Marshall  (a)  is 
an  authority  to  be  respected :  but  the  Court  of  Exche- 
quer there  admits  the  discretionary  power,  and  recog- 
nises the  precedents,  only  expressing  a  desire  not  to 
extend  them.  Parke  B.  says :  "  Where  the  husband 
and  wife  are  both  taken  in  execution,  the  discharge 
of  the  wife  may  possibly  be  supported,  on  the  ground 

(a)  4  Exeh.  804. 
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that  the  creditor  has  got  all  he  is  properly  entitled  to ;  qmm**  Bemeh. 
but  whether  that  reasoning  be  satisfi&ctory  or  not,  inas-       ^^^^' 
much  as  the  decision   has  been  come  to,  we  should      Edwaebs 
probably  feel  ourselves  bound  in  similar  cases ;  but  that      Maetyn. 
class  of  decisions  has  no  application  where  the  wife 
alone  is  taken  in  execution."     Upon  what  principle  is 
the  discharge  supported  where  both  are  taken  together, 
but  that  the  detention  is  oppressive  and  of  no  use?  And 
what  difierence  can  it  make  in  this  respect,  whether  the 
wife  is  arrested  with  her  husband,  or  is  arrested  sepa- 
rately when  the  husband  might  be  taken  ?     In  neither 
case  can  any  purpose  be  answered  but  that  of  oppression. 

Pattsson  J.  If  I  had  a  discretion  to  exercise  in 
thb  case,  I  feel  that  it  was  not  wrongly  exercised  I 
have  always  understood  that  the  practice  was  to  dis- 
charge the  wife  where  there  was  no  separate  property 
and  die  application  did  not  appear  collusive.  In  Larkin 
V.  Marshall  {a)j  which  was  cited  before  me  at  Chambers, 
the  Court  of  Exchequer  thought  that  the  practice  of 
discharging  the  wife  rested  on  no  principle :  but  they 
admitted  that  it  prevailed  where  both  husband  and  wife 
were  taken  :  the  decision,  therefore,  does  not  abolish  the 
existing  practice,  though  the  Court  said  that  they  would 
follow  it  in  similar  cases  to  those  which  had  been 
already  decided,  but  no  farther.  Chalk  v.  Deacon  (b)  is 
not  the  first  instance  in  which  the  discretion  of  the 
Court  in  such  cases  has  been  recognised ;  the  Master, 
Sir  A.  D.  Crofty  gives  me  a  note  of  a  case  in  which  the 
discretion  was  exercised,  August  7  th,  1809  ;  though  that 
must  have  been  at  Chambers,  and  it  seems  both  husband 

(tf)  4  Erch.  804.  (6)  6  B.  Af.  128. 


•=  to  custody  f  ^^  ^9  said  '^  ^^  not »  ^^c 
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Qtieeit^t  Bench, 

1851. 


MICHAELMAS  VACATION. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Edward  Hendebson,  Executor  &c.  of  Edward  rfWiw^fay. 

'  iVoMm6er  26th. 

Eason,  deceased,  against  Robert  Eason. 


ACCOUNT.     The  declaration  stated :  That  hereto-  Held,  by  the 
Court  of  Ex- 
fore,  and  m  the  lifetime  of  the  said  Edward  Easoriy  chequer  Cham- 

viz.  on  18th  November  1833,  and  from  thence  continually  exceptions : 

for  a  long  time  in  the  lifetime  of  E.  E.y  viz.  until  and  be  tcnanu  in 

upon  18th  November  1839,  on  which  last  mentioned  day  ortenant"*"* 

E.  E.  died,  the  plaintiff  and  E.  E.  were  seised  in  their  f ^^^  "^""^y 

*  the  property, 

demesne   as  of  fee   as   tenants  in   common  of  and  in  ^®."*?*^®!L- 

able  as  bailiff  to 

certain  messuages,  lands  and  hereditaments,  consisting  his  cotenant  in 

^  an  action  of  ac- 

of  divers,  to  wit,  twenty  messuages,  twenty  cottages  &c.,  count,  under 
one  hundred  acres  of  meadow  land  &c.,  with  the  appur-  c.  16. «,  27.*,  if 

he  receive  more 
than  comes  to 
his  just  share,  but  not  otherwise. 

And  he  is  answerable  only  for  what  he  receives  more  than  comes  to  his  just  share. 

He  receives  more  than  comes  to  his  just  share,  within  the  meaning  of  the  statute,  if  he 
receives  monev  or  something  else,  given  or  paid  by  another,  which  the  ootenants  are  entitled 
to  simply  by  their  being  tenants  in  common,  and  if  the  amount  which  he  so  receives  and 
keeps  is  more  than  in  proportion  to  his  interest  as  such  tenant. 

He  does  not  receive  more  than  comes  to  his  just  share  within  the  statute  if  he  merely  has 
the  sole  enjoyment  of  the  property,  even  though  by  the  employment  of  his  own  industry  and 
capital  he  makes  a  profit  by  the  enjoyment,  and  takes  the  whole  of  such  profit. 

Therefore,  in  an  action  of  account,  proof  of  such  enjoyment  and  receipt  of  the  whole 
profits  is  not  evidence  of  the  occupying  cotonant  being  bailiff  within  the  meaning 
of  ^e  statute,  nor  presumptive  evidence  of  his  having  received  more  than  came  to 
hb  just  share. 

VOL.  xvn.  N.  s.  2  z 
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Hendeebon 

T. 

Eason. 


Volume  xy II.    tenanccs,  situate  &c.  in  the  several  parishes  of  Saint 

1851 
1__  John  the  Baptist  and  Saint  Peter  the  Apostle  in  the  Isle 

of  Thanet  in  the  county  of  Kent :  that  is  to  say,  the 
plaintiff  (luring  the  time  aforesaid  was  seised  in  his 
demesne  as  of  fee  of  and  in  one  undivided  half  part  or 
moiety  thereof,  and  the  said  E.  E.  in  his  lifetime  during 
the  time  aforesaid  was  seised  in  his  demesne  as  of  fee 
of  and  in  the  other  undivided  half  part  or  moiety 
thereof:  and  the  said  E.  E.  in  his  lifetime  during  all 
the  time  aforesaid  had  the  care  and  management  of  the 
whole  of  the  said  messuages,  lands  and  hereditaments 
with  the  appurtenances  aforesaid,  to  receive  and  take 
the  rents  and  profits  thereof  to  the  common  profit  of 
the  plaintiff  and  the  said  E.  E.  deceased,  and,  as  bailiff 
of  the  plaintiff  of  what  he  the  said  E.  E,  received  more 
than  (a)  his  just  share  and  proportion  thereof,  to  render 
a  reasonable  account  thereof  to  the  plaintiff,  and  his 
said  share  thereof,  when  the  said  E.  E.  should  be  there- 
unto afterwards  requested  so  to  do,  according  to  the 
form  of  the  statute  in  such  case  &c.  Averment :  That 
E.  E.  in  his  lifetime,  during  the  time  aforesaid,  received 
more  than  his  just  share  and  proportion  of  the  rents, 
issues  and  profits  of  the  tenements  aforesaid  with  the 
appurtenances,  and  the  plaintiff's  share  thereof,  that  is 
to  say  the  whole  of  the  rents,  issues  and  profits  of  the 
said  tenements  with  the  appurtenances,  amounting  to  a 
large  sum  of  money,  viz.  2000/. ;  and  that  the  said  E.  E. 
deceased  did  not  nor  would  at  any  time  in  or  during  his 
lifetime  render  a  reasonable  account  to  plaintiff  of  the 
3aid  rents,  issues  and  profits  by  him  the  said  E.  E.  so 


(a)  Parke  B.  observed  that  the  count,  here,  did  not  exactly  follow  the 
words  of  Stat.  4  Ann.  c.  16.  #.27.  '*raorc  than  comet  to  his  just  share." 
The  parties  agreed  that  this  should  be  amended. 
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received  as  aforesaid,  or  of  either  of  thera  or  any  part    Queep*»  Bench. 

.1851 
thereof  or  of  the  said  share  of  the  plaintiff  of  and  in  1_ 

the  same  for  the  time  aforesaid  or  any  part  thereof,  but    H^^^^^o" 

wholly  neglected  and  refused  so  to  do :  And,  although,        Eabon. 

afterwards  and  after  the  death  of  ^.  £.,  viz.  on  1st  Mai/ 

A.i>.  1840,  defendant  as  such  executor  as  aforesaid  was 

requested  by  plaintiff  to  render  a  reasonable  account 

to  plaintiff  of  the  said  rents,  issues  and  profits  by  the 

said  E.  E.  so  received  as  aforesaid,  and  the  plaintiff's 

said  share  thereof,  and  although  a  reasonable  time  has 

elapsed  since  such  request  made  as  aforesaid  and  before 

the  commencement  of  this  suit,  yet  defendant,  as  such 

executor  as  aforesaid,  has  not  at  any  time  rendered  a 

reasonable  account  to  plaintiff  of  the  said  rents,  &c.  by 

the  said  E.  E.  deceased  so  received  &c.,  or  any  part 

thereof,  or  of  the  said  share  &c.  or  any  part  thereof,  but 

so  to  do  the  defendant  as  such  executor  as  aforesaid 

wholly  neglected  and  refused,  contrary  to  the  form  of 

the  statute  &c.,  and  to  the  damage  of  plaintiff  &c. 

Pleas.  1.  That  E.  E.  had  not  in  his  lifetime  the 
care  and  management  of  the  whole  of  the  said  mes- 
suages, lands  and  hereditaments  with  the  appurtenances, 
to  receive  and  take  the  rents,  issues  and  profits  thereof 
to  the  common  profit  of  plaintiff  and  of  the  said  E.  E, 
deceased,  and,  as  bailiff  of  the  plaintiff  of  what  he  the 
said  E.  E.  received  more  than  his  just  share  and  pro- 
portion thereof,  to  render  a  reasonable  account  thereof 
to  the  plaintiff,  and  his  said  share  thereof,  when  he  the 
said  E.  E.  should  be  thereunto  requested,  according 
to  the  form  of  the  statute  in  such  case  &c.,  in  manner 
and  form  &c.     Conclusion  to  the  country. 

2.  That  E.  E.  did  not  in  his  lifetime  receive  more 
than  his  just  share  and  proportion  of  the  rents,  issues 
2  z  2 


704  EXCa  CH.  MICHAELMAS  VACATION. 

Vohme  XT II  and  profits  of  the  said  tenements  with  the  appurtenances, 

1851 
1__  in  manner  and  form  &c.     Conclusion  to  the  country. 

Hendeeson        Issues  were  joined  on  both  pleas. 
Eaeom.  On  the  trial,  before  Coleridge  J.,  at  the  London  Sit- 

tings in  Hilary  terra,  1850,  a  verdict  was  found  for  the 
plaintiff  on  both  issues,  the  defendant's  counsel  tendering 
a  bill  of  exceptions. 

Judgment  was  entered  up :  That  the  defendant,  as 
such  executor  as  aforesaid,  account  with  the  plaintiff  of 
the  time  aforesaid  in  which  the  said  E.  E.  was  bailiff  of 
the  plaintiff  and  had  the  care  and  management  of  the 
aforesaid  messuages,  lands,  &c.,  to  receive  and  take  &c. 
to  the  common  profit  of  the  plaintiff  and  the  said  E.  E. : 
and  an  account  was  aflen/^ards  taken  and  declared  by 
auditors  assigned  by  the  Court,  namely  by  two  of  the 
Masters,  who  found,  and  reported  and  certified  under 
their  hands  and  seals,  that  the  sum  of  9Q01  was  due  to 
the  plaintiff  from  the  defendant  as  executor  &c :  where- 
fore it  was  considered  that  plaintiff  should  recover  from 
defendant,  as  executor,  the  90021,  and  costs  &c. 

The  defendant  brought  Error  in  the  Exchequer 
Chamber.  By  the  bill  of  exceptions,  annexed  to  the 
writ  of  error,  it  was  stated : 

That,  upon  the  trial  of  the  said  issues,  the  counsel 
for  the  plaintiff  proved  that  the  plaintiff  and  Edward 
Eason  were,  from  18th  November  1833  to  ]Sih November 
1838,  seised  in  their  demesne  as  of  fee  as  tenants  in 
common  of  and  in  the  hereditaments  in  the  declaration 
mentioned ;  and  that  those  hereditaments  consisted  of  a 
certain  farm  called  Nash  Farm^  that  is  to  say  a  certain 
messuage  and  outbuildings^  and  about  133  acres  of  land; 
and  that  E.  E,  during  all  the  time  aforesaid  occupied 
the  whole  of  the  said  farm  on  his  own  account,  and  that 
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plaintiflF  did  Dot  at  any  time  during  the  time  aforesaid   giMcn**  Bgueh. 
occupy  any  part  of  the  said  &rm,  and  the  said  E.  E. 


cultivated  the  same  on  his  own  account  solely,  and  Henderson 
appropriated  the  produce  thereof  to  his  own  use ;  that  Eason. 
the  farm  was  cropped  in  the  usual  way  by  the  said 
E.  E. ;  and  that  the  said  E»  E.  kept  the  usual  quantity 
of  live  and  dead  stock,  and  farmed  the  land  well,  and 
that  he  received  all  the  produce  of  the  farm  and  sold  it 
on  his  own  account ;  and  that  the  farm  was  of  the  value 
of  300/.  a  year  to  let  And  thereupon  counsel  for 
plaintiff  insisted  that  the  facts  so  proved  were  conclusive 
that  E.  E.  had  in  his  lifetime  the  care  and  management 
of  the  whole  &c.  to  receive  &c.,  and,  as  bailiff  &c.,  to 
render  &c.  (as  in  the  declaration  and  1st  plea),  in  manner 
and  form  in  the  declaration  alleged :  And  also  that  the 
said  facts  so  proved  were  presumptive  evidence  that  the 
said  E.  E.  did  in  his  lifetime  receive  more  than  his  just 
share  and  proportion  of  the  rents,  issues  and  profits  of 
the  said  tenements  &c.  in  manner  and  form  &c. :  That 
counsel  for  defendant  insisted  that  the  matters  so  proved 
were  not  so  conclusive  to  the  effect  and  in  manner 
insisted  on  by  counsel  for  the  plaintiff:  And  the  Judge 
declared  his  opinion  to  the  jury  that  the  said  matters 
&c.  so  proved  &c.  were  respectively  conclusive  and 
presumptive  evidence  to  the  effect  and  in  manner  in- 
sisted on  by  counsel  for  the  plaintiff,  and  then  directed 
the  said  jury,  if  they  believed  the  said  matters  and  things 
so  proved  and  given  in  evidence,  to  find  a  verdict  for 
the  plaintiff  upon  each  of  the  said  issues,  and  with  this 
statement  and  direction  left  the  case  to  the  jury.  To 
which  statement  and  direction  of  the  Judge  the  counsel 
for  defendant  excepted. 
And  counsel  for  defendant  then  ar  ^ucd  and  contended 
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Fohtme  xviL   before  the  Judse  that  a  tenant  in  common  of  lands  was 

1851 
1_  not,  by  reason  of  the  mere  occupation  by  him  of  those 

HiNoiEsoN  i^^jg^  ^j  jjy  reagon  of  the  receipt  of  the  whole  of  the 
Eason.  produce  of  the  said  farm,  and  the  sale  of  the  said  produce 
on  his  own  account,  liable  in  an  action  of  account  to  his 
cotenant  in  common :  which  said  argument  and  conten- 
tion the  said  Judge  then  overruled,  and  directed  the  jury 
that  the  said  Edward  Henderson  (defendant)  was,  by 
reason  of  such  occupation  as  aforesaid  of  the  said  farm 
by  the  said  E.  JE.,  and  by  reason  of  the  receipt  by  E.  E. 
of  the  whole  produce  of  the  said  farm,  and  the  sale  of 
the  said  produce  on  his  own  account,  in  the  absence  of 
any  evidence  to  the  contrary,  liable  to  the  said  plaintiff 
in  an  action  of  account.  To  which  &c. :  exception,  as 
before. 

And  the  said  counsel  &c. :  further  argument  for 
defendant.  That  the  mere  occupation  of  lands  by  a 
tenant  in  common  of  them,  and  the  receipt  by  the  said 
tenant  in  common  of  the  whole  of  the  produce  of  the 
said  lands,  and  the  sale  by  him  of  the  said  produce  on 
his  own  account,  did  not,  as  a  matter  of  law,  constitute 
him  bailiff  of  his  cotenant  in  common  of  those  lands  of 
what  he  received  beyond  his  just  share :  which  argument 
the  Judge  overruled,  and  directed  the  jury  that  such 
occupation  ^  aforesaid  by  the  said  E.  E.,  and  the  receipt 
by  him  the  said  E.  E.  of  the  whole  of  the  produce  of  the 
said  lands,  and  the  sale  by  him  of  the  said  produce  on  his 
own  account,  did  as  a  matter  of  law  constitute  him  bailiff 
of  the  said  plaintiff  of  what  he  received  beyond  his  just 
share.     To  which  &c. :  exception  as  before. 

The  grounds  of  error  specially  assigned  were  the 
rulings  stated,  as  above,  in  the  bill  of  exceptions. 
Joinder  in  error. 
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The  writ  of  error  was  argaed  in  Easter  vacation,  Queen'*  Bench, 
Mcy  14th,   1851,  before  Maule  and  Williams  Js.  and        ^^^^' 
Parhi,  Piatt  and  Martin  Bs,;  and  in   Trinity  vacation,    "^''d^erson 
June  19th,  1851,  before  MauU,  Cresswell  and  Williams  Js.,       ^^•o''- 
and  Parke^  Alderson  and  Martin  Bs. 

W.  H,  Watson,  for  the  plaintiff  in  error,  defendant 
below.  The  question  turns  upon  the  meaning  of  stat. 
4  Ann.  c.  16.  *.  27.,  which  "enacts,  among  other  things,- 
that  an  action  of  account  may  be  brought  by  one  tenant 
in  common  or  his  executor  against  the  other  tenant  in 
common  or  his  executor,  as  bailiff,  for  receiving  more 
than  comes  to  his  just  share  or  proportion.  It  was 
held  by  the  Court  of  Queen's  Bench  (a)  that,  under  this 
statute,  the  mere  occupation  of  the  land  by  one  only  of 
the  two  tenants  in  common  made  him  the  bailiff  of  the 
other;  and  that  it  was  not  necessary,  in  order  to  make 
the  tenant  in  common  who  so  occupied  liable,  as  bailiff 
of  the  other,  to  an  action  of  account,  that  he  should  have 
actually  received  any  surplus  profit,  inasmuch  as,  prima 
facie,  the  whole  profits  must  be  taken  to  be  more  than 
his  just  proportion.  This  construction  of  the  statute  is 
incorrect  It  is  clear  that  before  stat.  4  Ann.  c.  16.  the 
occupying  tenant  in  common  was  not  liable  to  an  action 
of  account  as  bailiff  of  the  other  tenant  in  common, 
unless  he  had  been  expressly  appointed  bailiff.  In  Co. 
Litt.  172.  a.  it  is  said:  "If  there  be  two  joint  tenants 
or  tenants  in  common  of  lands,  and  the  one  make  the 
other  his  bailiff  of  his  moiety,  he  shall  have  an  action  of 
account  against  him  as  bailiff:  and  so  are  the  books  to 
be  intended,  that  speak  of  an  action  of  account  in  that 
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Volume  XVII.  case."  And  again,  200.  b.:  "But  although  one  tenant  in 
1__  common  or  joint  tenant  without  being  made  bailiff  take 

Hbndkbson  the  whole  profits,  no  action  of  account  lieth  against  him; 
Fason.  for  in  an  action  of  account  he  must  charge  him  either  as 
a  guardian,  bailiff,  or  receiver,  as  hath  been  said  before, 
which  he  cannot  do  in  this  case,  unless  his  companion 
constitute  him  his  bailiff.  And  therefore  all  those  books 
which  affirm  that  an  action  of  account  lieth  by  one  tenant 
in  common,  or  joint  tenant,  against  another,  must  be 
intended  when  the  one  maketh  the  other  his  bailiff,  for 
otherwise  Never  his  bailiff  to  render  an  account  is  a 
good  plea."  Stat  4  Ann.  c.  16.  does  away  with  the 
necessity  of  any  express  appointment  as  bailiff,  and  pro- 
vides that  the  occupying  tenant  in  common  shall  be  liable 
to  an  action  of  account  as  bailiff  of  the  other  merely  for 
receiving  more  than  his  just  share  and  proportion.  But 
all  the  cases  upon  that  statute  decide  that  the  declaration 
must  state  that  the  occupying  tenant  in  common  has 
actually  received  more  than  his  just  share  and  proportion ; 
and  that  he  is  not  liable  as  bailiff  unless  he  has  received 
such  surplus  ;  Wheeler  v.  Home  (a),  Sturton  v.  Richard- 
son (J)).  Were  this  not  so,  a  verdict  might  be  found  for 
the  plaintiff  in  an  action  upon  the  statute  and  a  judgment 
"  qu6d  computet"  recorded,  and  yet,  on  going  before  the 
auditors,  it  might  turn  out  that  the  occupying  tenant  in 
common  had  even  been  a  loser  by  his  occupation. 
[Martin  B.  Here  there  is  an  express  averment  that  he 
had  received  more  than  his  share.]  That  was  not  proved 
at  the  trial.  [^Parke  B.  You  say  that  he  is  not  liable  as 
bailiff  if  he  has  received  no  profit  at  all,  or  if  he  has 
received  no  more  than  his  share.]     That  is  the  intention 

(o)    WiUu,  208.  (6)  13  A/.  ^W,\l. 
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of  the  statute.     If  it  were  not  Decessary  for  the  plaintiff,  Queen*i  Bench. 

1851 
before  obtaining  any  judgment,  to  shew  that  the  defendant '__ 

had  received  more  than  his  share,  the  auditors  themselves  ^^knoerson 
would  have  to  enter  into  a  calculation  of  the  expenditure  Earon. 
and  receipts  attendant  upon  the  occupation.  [Matik  J. 
The  same  diflScultj  arises  where  the  defendant  is  sued 
as  bailiff  at  common  law.]  In  that  case  the  plaintiff  has 
a  right  to  bring  an  action  of  account  for  what  the  defend- 
ant miffht  have  received  as  bailiff:  under  the  statute  the 
tenant  in  common  who  occupies  is  not  bailiff  at  all  unless 
he  has  also  actually  received  more  than  his  share  of  the 
profits  of  such  occupation.  [Maule  J.  Sect  27  first 
provides  generally  that  actions  of  account  may  be  brought 
against  the  executors  and  administrators  of  guardians, 
bailifls  and  receivers ;  and  then  the  particular  provision 
follows  as  to  joint  tenants  and  tenants  in  common. 
That  looks  as  if  the  words  "  for  receiving  more  than 
comes  to  his  just  share  or  proportion"  were  intended 
to  qualify  the  previous  general  provision  in  that 
particular  instance,  in  the  manner  you  suggest] 
No  doubt  that  was  the  object;  and  therefore,  in  an 
action  founded  upon  that  particular  provision  of 
sect  27,  the  averment  that  defendant  has  received 
more  than  his  just  share  must  be  made  and  proved  in 
order  to  entitle  the  plaintiff  to  a  verdict,  although  it 
would  not  be  necessary  in  an  action  of  account  against 
an  ordinary  bailiff,  guardian  or  receiver.  [Parke  B. 
Suppose  there  is  a  loss  upon  the  crops  planted  by  the 
tenant  in  common  who  occupies:  is  the  other  tenant 
in  common  to  contribute  ?  And,  if  he  does  not,  is  he 
entitled  to  half  the  profits,  when  there  are  any  ?]  In 
a  former  stage  of  the  present  case  the  Vice  Chancellor 
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FoAmm  xvil  of  England  thought  that  the  tenant  m  common  who 
1__  occupied  was  bound  to  account  for  the  rent  (a).  [Hot- 
Henderson  ^jyj  g^  Suppose  he  occupies  only  one  half  of  the  land; 
Eason.  ja  ijg  liable  to  account  ?]  Not  in  that  case.  [Mauk  B. 
According  to  your  argument^  he  is  bound  to  account 
even  then,  if  he  has  received  more  than  his  share  of  the 
profits  arising  from  that  half.  It  would  be  a  sort  of 
summary  mode  of  partition.  Williams  J.  Suppose  each 
occupies  one  of  two  houses :  is  each  bound  to  account 
to  the  other?]  If  each  received  the  rent  arising  from 
one  of  two  houses,  neither  would  have  to  account  to  the 
other ;  each  would  receive  his  share.  [Maule  J.  That  b 
not  so :  each  is  entitled  to  the  half  of  the  whole.  If  there 
were  a  hundred  houses,  each  producing  a  shilling  rent, 
and  there  were  a  hundred  tenants  in  common,  each  of 
whom  was  the  landlord  of  one  house,  then  each  would 
have  to  account  to  the  other  ninety  nine  in  respect  of 
the  shilling  received  by  him.  Parke  B.  In  Chancery, 
the  tenant  in  common  who  received  the  rent  would 
certainly  be  liable  to  account  to  the  other.]  He  would 
have  to  account  only  if  anything  had  been  actually 
received ;  M^Mahon  v.  Burchell  (ft).  [Maule  J.  The 
real  question  seems  to  be,  whether  stat.  4  Ann.  c  16. 
imposes  upon  the  occupying  tenant  in  common  the  ne- 
cessity of  being  bailiff  to  the  other  who  does  not  occupy  ? 
Parke  B.  It  is  very  hard  if  the  one  who  does  not 
occupy,  and  who  is  at  no  expense  or  risk,  is  to  claim,  as 
a  matter  of  course,  his  share  of  the  profits,  though  he 
does  not  contribute  to  the  loss.    Maule  J.    At  all  events 


(a)  Henderton  v.  EatoHf  15  Sim.  303. 

(6)   I  Purton  On^per.  4r>7.     v<f  C.  2  Phillips  t  Rep.  127. 


XV.   VICTORIA.  711 

Stat  4  Aim.  c,  16.  does  not  allow  him  to  do  so  unless  Queen's  Betuh, 

18t51 
the  other  has  received  more  than  his  share  of  the  profits. *_'_. 

If  the  occupying  tenant  in  common  is  liable  to  account,  Hendeuson 
whether  he  has  received  more  than  his  share  or  not,  he  Eabon. 
must  either  be  bailiff  to  the  other  or  abandon  the  occu- 
pation.] That  would  be  the  result  of  the  construction 
aigued  for  on  the  other  side,  which  Lord  Cottenham, 
in  M^Mahan  v.  BurcheU{a\  decides  to  be  incorrect. 
[Maule  J.  The  argument  on  the  other  side  must  be 
that,  if  one  of  the  tenants  in  common  receives  all  the 
profits  arising  from  one  half,  in  which  case  he  would 
have  received  more  than  his  share  of  that  half,  he  is 
accountable  to  the  other  tenant  in  common.]  The 
tenant  in  common  who  does  not  occupy  has  no  right 
to  say,  as  a  matter  of  course,  that  he  is  entitled  to  any 
part  [Parke  B.  I  certainly  doubt  whether  he  can 
claim  any  part  of  the  fructus  industriales.  If  he  allows 
the  other  to  occupy  and  exercise  all  right  over  the  land, 
can  he  afterwards  claim  any  part  of  that  which  is  the 
result  of  the  labour  and  capital  of  that  other  ?] 

Channell  Serjt.,  for  the  defendant  in  error  (plaintiff 
below).  The  Lord  Chancellor  directed  this  action  to 
be  brought,  not  because  he  dissented  from  the  judgment 
below,  but  because  the  parties  had  raised  the  question 
in  a  form  which  did  not  admit  of" review  by  a  Court 
of  Error  (b).  The  ruling  of  Coleridge  J.  at  Nisi  prius 
was  conformable  to  the  decision  in  the  Queen's  Bench, 
and  is  correct  Stat  4  Ajin.  c.  16.  s.  27.,  on  which  the 
present  action  is  founded,  docs  not  introduce  any  new 
description  of  the  circumstances  under  which  a  person 

(rt)   2  PhiUips\  Hep    Vll.  i;3». 

(/*)    Sec  Ern^on  v.    fltminsnv.  I  2  Q    /?.  0<»7,  iiotr  (a). 
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shall  be  responsible  as  bailiff;  bat  it  extends  the  former 
remedy  to  persons  who  were  not  liable  to  the  action 
before,  making  one  cotenant  accountable  to  the  other 
by  virtue  of  that  relation,  when  he  has  occupied  the 
property,  though  he  was  not  appointed  b^liff.  When 
the  relation  is  established,  the  cotenant  is  entitled,  con- 
clusively, to  judgment  quod  computet :  but  the  judgment 
is  interlocutory  only :  it  has  been  doubted  whether  scire 
fisu^ias  lay  upon  it;  1  Bac.  Abr.  45  (7th  ed),  tit  Accompt(G). 
That  judgment  is  to  be  followed  up  by  an  inquiry  before 
the  auditors:  ''and  the  auditors  appointed  by  the  Court, 
where  such  action  shall  be  depending,  shall  be,  and  are 
hereby  empowered  to  administer  an  oath,  and  examine 
the  parties  touching  the  matters  in  question,  and  for  their 
pains  and  trouble  in  auditing  and  taking  such  account, 
have  such  allowance  as  the  Court  shall  adjudge  to  be 
reasonable,  to  be  paid  by  the  party  on  whose  side  the 
balance  of  the  account  shall  appear  to  be  ;**  stat  4  Ann, 
c.  16.  s.  27.  {CressweU  J.  What  is  the  ''balance  of  the 
account"  here?  Maule  J.  It  seems  hard  that  the 
party  for  whom  the  finding  is  should  pay  the  costs, 
unless  he  is  in  some  way  recoui)ed.]  At  common  law 
the  accountability  by  virtue  of  the  appointment  as 
bailiff  warranted  a  judgment  qu5d  computet;  the  statute 
of  Anne  does  not  alter  this  state  of  things,  except  by 
dispensing  with  an  express  appointment.  The  enact- 
ment stands  in  place  of  an  actual  nomination  as  bailiff; 
note  (8)  to  Harg.  Co.  Litt.  172.  a.  As  Patteson  J.  said 
in  Ecuon  v.  Henderson  (a),  "  It  seems  intended  that,  by 
the  mere  relation  of  tenant  in  common,  the  one  par^ 
should    be    entitled    to    treat  the  occupier  as   bailiff." 


(a)    12  Q.  B,  993. 
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Wheeler  v.  Home  (a)  was  a  different  case  fix)m  this :  Qneen't  Bench. 

1851 
there  the  declaration  charged,  generally,    "that    the  ...     _L_. 

defendant  was  bailiff  of  the  plaintiff:"  and  WiUesC.  J.    ^^^^^^^^ 

observed:    "As  this  is  a  general  statute,  it  was   not       Eason. 

necenary  to  set  it  forth  or  refer  to  it:  but  the  plaintiff 

should   have   set  forth  so  much  as  to  bring    his  case 

within  the  statute  ;  and  it  is  material  that  in  the  present 

case  the  defendant  has  pleaded  that  he  was  not  bailiff 

to  the  plaintiff."    The  plaintiff,  therefore,  had  to  estab- 

lidi  his  case  as  at  common  law.     [Parke  B.    WiUes  C.  J. 

says  that  "  declarations  since  the  statute  have  always  set 

forth"  "  that  the  defendant  has  received  more  than  his 

share."]     Sturtan  v.  Richardson  {b)  was  decided  on  the 

same  ground,  on   the   direct  authority  of  Wheeler  v. 

Heme  (a\  and  upon  demurrer  to  the  declaration.     But, 

in  the  present  case,  the  question  is  whether  the  plaintiff 

has   or  has   not  proved   the  substance  of  the   issue, 

according  to  the  intention  of  the  statute. 

The  defendant,  then,  was  conclusively  shewn  to  be 

bailiff  in  this  case ;  and,  when  it  was  proved  that  he  had 

occupied  the  whole  farm  on  his  own  account,  farmed  it 

in  the  usual  manner,  and  appropriated  all  the  produce 

to  his  own  use,  there  was  presumptive  evidence  that  he 

had  received  more  than  came  to  his  share,  though  the 

contrary  might  have  been  shewn  before  auditors  on  a 

qu6d  computet     [Cresswell  J.     The  learned  Judge  at 

Nisi  prius  makes  this  evidence  conclusive  upon  the  first 

issue.     But,  if  the  cotenant  has  received  nothing,  is  he, 

under  these  circumstances,  conclusively  made  a  bailiff 

for  the  purpose  of  accounting  ?    Maule  J.     Suppose  he  ^ 

left  the  land  uncultivated     Cresswell  J.     Or  cultivated 

at  a  loss.]     The  mere  relation,  coupled  with  the  occu- 

(a)  WiBei,  208.  (6)  13  M,  §•  W.  17. 
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Foiitme  xvii,    patioD  of  the  ciitire  property,  makes  him  a  bailiff  within 

1851  t.     V      ^ 
1__  the  statute.     \Maule  J.     Suppose  there  are  cotenants  of 

Hkndeeson  ^  house ;  one  does  not  choose  to  occupy,  the  other  does. 
Eason.  Is  the  occupier  to  pay  rent  to  the  absent  cotenant  ?]  The 
facts  might  be  a  defence  before  the  auditors.  [Mauk  J. 
One  question  is,  whether  the  receipt,  to  be  the  subject 
of  this  account,  must  not  be  of  money;  something  which 
can  actually  be  measured  by  number.]  Account  lies 
for  chattels.  ^Maiile  J.  That  is  for  the  value  of  the 
chattels,  as  stated  in  the  declaration.  Parke  B.  I  think 
it  is  a  grave  doubt  whether  the  action  lies  for  any  but 
receipts  from  a  third  person.  Suppose  a  cotenant  plants 
a  very  precarious  crop,  as  hops ;  is  he  liable  if  he  makes 
a  gain,  when  he  could  not  claim  contribution  on  loss  ?] 
That  would  be  matter  of  defence  before  the  auditors,  in 
the  particular  case.  The  statute  makes  the  relation  of 
cotenant  tantamount  to  an  appointment;  and  thence 
results  the  right  to  have  an  account.  The  enactment, 
that  account  shall  lie  for  one  tenant  in  common  against 
the  other  **  as  bailiff  for  receiving  more  than  comes  to 
his  just  share,**  may  perhaps  be  read  "as  bailiff"  "  and 
liable  for  what  he  receives  more  than  his  just  share." 
Before  the  statute  he  was  not  liable  for  this,  unless 
expressly  appointed;  now  he  is  liable,  without  such 
appointment,  to  the  same  extent  as  an  appointed  bailiff 
was  before.  It  is  not  necessary  to  contend  for  the  pro- 
position denied  by  Lord  Cottenham  in  M'Mahan  v. 
Burchell  (a),  that  mere  possession  renders  the  cotenant 
liable  for  rent :  it  is  enough  to  say  that  possession,  under 
the  present  circumstances,  warranted  the  judgment  qudd 
computet 

Cleasbi/  (in  the  absence  of  Hatson),  in  reply.     The 

(a)  2  Phiilipa's  Hep.  1 34. 
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learned  Judii^'s  direction  on  the  first  issue  in  this  case   Queen'i  Btneh. 

*"                 ^                          ^                                               1851 
was,  that  the  occupying,  and  receiving  the  whole  pro-  ' 

duce,  shewed  conclusively  that  the  cotenant  occupied  Henderson 
for  the  common  profit,  and  as  bailiff  for  what  he  received  Eason. 
more  than  came  to  his  share.  The  plaintiff  in  error 
contends  that,  to  warrant  a  judgment  quod  computet, 
there  should  have  been  a  receipt  proved  of  something 
which  the  other  tenant  was  entitled  to  share  in.  Whether 
the  statute  of  Anne  imposed  upon  the  cotenant  any 
other  than  the  original  liability,  it  is  not  necessary  to 
enquire.  It  does  not  make  the  occupying  tenant  liable 
as  bailiff  for  the  profits  produced  by  his  capital  and 
cultivation,  however  expensive  and  at  whatever  hazard 
bestowed.  [Alderson  B.  I  do  not  see  how  an  occupa- 
tion can  be  shared  in  the  way  of  account :  money  may.] 
Each  of  two  tenants  in  common  is  entitled  to  occupy : 
the  one  who  chooses  to  occupy  cannot  compel  the  other 
to  do  so;  neither  can  the  other  compel  him  to  render 
an  account  in  respect  of  his  occupation.  The  only 
apportionment  practicable  is  a  partition.  The  word  "re- 
ceiving" is  an  important  one  in  sect.  27  of  stat.  4  Ann. 
c.  16.  The  cotenant  is  liable  as  bailiff  "  for  receiving 
more  than  comes  to  his  just  share."  He  must  be  a  re- 
ceiver, and  of  something,  specifically,  whereof  he  is  not 
entitled  to  keep  the  whole.  There  must  be  a  "share" 
before  he  can  be  bailiff.  \^Martin  B.  In  a  case  in  Skinner, 
Anonymous  in  Chancery  (a),  it  is  said  by  Lord  Keeper 
North  that,  if,  of  "  four  tenants  in  common  of  land,  one 
or  more  stock  the  land,  and  manage  it,  the  rest  shall 
have  an  account  of  the  profits ;  but  if  a  loss  come,  as  if 
the  sheep,  &c.  die,  they  shall  bear  a  })art."]  That  is  a 
mere  dictum.     [Parke  B.     As  a  general  proposition  it 

(rt)    Skinn    230. 


aonot 


C^. 


lAlC^^^ 


bttt 


^^^  of  i»^ 

.  re  O^e  »«^"^  1  a«^ 


\ftV« 


aaB> 


VM«*' 


of 


-"i^;^--r-»i<^^ 


Ar  ed  ou^  .^  no 


tJkxc 


LOO   ^S 


itVvottl  »        -\{boot  »»      .  (b>)  case  ^o         ^y^e  ««»*'* 
i\vc  o*et'  __, «    the  «*^  ^  .^^^^ 


oto6«.  ^« 


\)ctoft'^''^£{beoc' 


of  tb«  ^'' 


\veo 


*.  «»«"."°tJf  ««•" " 


tbe 


pto^ert? 


does 


mete 


•tfooteto^^' 


8ucb 


U8fi 


act^ 


for 


it\a 


Cur. 


O^' 


uot 


tiotvc 


vbe 


B.  -o^.";;abefote «« '^/^^ouot  fo--;;^^^  ,^e 


bea 
U  is 


io»t 


.\oO  o^  "^  ««?*« 

Tetfl^    *■   ,  16.,  V)5  ^*^^oo  £*^ 

e.ec«-  ^^  '^^  l.^.-3rr::^H-'.:\t.'^^-' 


CO 


Cai-J 


19. 


ca»y** 


B«P 


<2Ti. 


XV.  VICTORIA.  717 

The  declaration  states:  (His  Lordship  here  stated  the  QuMn*$ Bench. 

1851 
sabatance  of  the  count,  set  forth,  antd,  p.  701.)    There  !___ 

is  an  averment  that  Eason  in  his  lifetime  received  more    Hbndbrsoh 

than  his  just  share  and  proportion  of  the  rents,  issues       Eason. 

and  profits  of  the  said  tenancy,  that  is  to  say  the  whole 

of  the  rents,  issues  and  profits,  and  had  not  rendered  an 

aocoont  to  the  plaintiff. 

There  were  two  pleas  to  the  declaration:  (His  Lord- 
diip  stated  the  pleas,  as  set  forth,  ante,  p.  703.) 

Issue  being  joined  on  these  pleas,  evidence  was  given 
that  the  two  Easaru  were  tenants  in  common  in  fee  of  a 
messuage  and  farm  of  above  133  acres  of  land  from 
Naoember  1833  to  November  1838,  during  which  time 
Edward  Eason  occupied  the  whole  on  his  own  account, 
the  plaintiff  occupying  no  part :  that  he  cultivated  the 
same  on  his  own  account  solely,  and  appropriated  the 
produce  to  his  own  use ;  and  that  he  cropped  the  farm  in 
the  usual  way,  kept  the  usual  quantity  of  live  and  dead 
stock,  and  farmed  well;  and  that  he  received  all  the  pro- 
duce of  the  farm,  and  sold  it  on  his  own  account. 

On  the  trial,  before  our  brother  Cokridge^  the  plaintiff's 
counsel  insisted  that  this  evidence  was  conclusive  on  the 
first  issue,  and  presumptive  evidence  on  the  last,  in  favour 
of  the  plaintiff:  and  so  the  learned  Judge  held,  in  com- 
pliance with  the  ruling  of  the  Court  of  Queen's  Bench 
on  a  special  case  between  the  same  parties,  reported  in 
12  Queen's  Bench  Reports  986  (a). 

That  case  was  stated  by  leave  of  a  Judge,  in  an 
action  brought  by  order  of  the  late  Lord  Chancellor. 
The  Lord  Chancellor,  we  are  told,  was  dissatisfied  with 
that  proceeding  for  certain  reasons  wholly  immaterial  to 

(a)  Ea»on  t.  HfudTMon,  12  Q.  B.  986. 
VOL.    XVII.    N.   8.  3    A 
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Volume  xviL   be  inquired  into  by  us,  and  directed  thb  action  to  be 
^^^^*        brought^  in  which  the  important  question  between  the 
Hkndbhbon    parties  is  to  be  settled. 
Eabon.  There  is  no  doubt  as  to  the  law  before  the  Statute  of 

4  Ann.  c.  16.  If  one  tenant  in  common  occupied,  and 
took  the  whole  profits,  the  other  had  no  remedy  i^ainst 
him  whilst  the  tenancy  in  common  continued,  unless  he 
was  put  out  of  possession,  when  he  might  have  his  eject- 
ment, or  unless  he  appointed  the  other  to  be  his  bailiff 
as  to  his  undivided  moiety,  and  the  other  accepted  that 
appointment,  when  an  action  of  account  would  lie,  as 
against  a  bailiff  of  the  owner  of  the  entirety  of  an  estate. 

Until  the  statute  of  Anne  this  state  of  the  law  con^ 
tinued.  That  statute  provides,  by  section  27,  that  an 
action  of  account  may  be  brought  and  maintained  by  one 
joint  tenant  and  tenant  in  common,  his  executors  and 
administrators,  against  the  other,  for  recewing  more  than 
comes  to  his  just  share  or  proportion,  and  against  the 
executor  and  administrator  of  such  joint  tenant  or 
tenant  in  common ;  and  the  auditors  are  authorized  to 
administer  an  oath. 

Declarations  framed  on  this  statute  vary  from  those  at 
common  law,  as  it  is  an  essential  averment  in  them  that 
the  defendant  has  received  more  than  his  share.  This 
was  held  in  the  case  of  Wheeler  v.  Home  (a),  and  in 
Sturton  V.  Richardson  (b). 

Under  the  statute  of  Anne  he  is  bailiff  only  by  virtue 
of  his  receiving  more  than  his  just  share,  and  as  soon  as 
he  does  so,  and  is  answerable  only  for  so  much  as  he 
actually  receives,  as  is  fully  explained  by  Lord  Chief 
Justice   fViUes  in   the  case   above  cited.      He   is   not 

(a)  WiUes,  208.  (6)  13  Af.  ^  ff.  17. 
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reepooBibley  as  a  bailiff  at  common  law,  for  what  he    Quum*iBmek. 

might  haire  made  without  his  wilful  default  L. 

It  is  to  be  observed  that  the  statute  does  not  mention  ^"^■•■®" 
lands  or  tenements,  or  any  particular  subject  Every  ^>on. 
ease  in  which  a  tenant  in  common  receives  more  than 
his  share  is  within  the  statute ;  and  account  will  lie  when 
he  does  receive^  but  not  otherwise.  It  is  to  be  observed, 
also^  that  the  receipt  of  issues  and  prqfiis  is  not  men- 
tioned, but  simply  the  receipt  of  more  than  comes  to 
his  just  share ;  and,  further,  he  is  to  account  when  he 
nesmeSf  not  takes^  more  than  comes  to  his  just  share. 
What,  then,  is  a  **receimng"  of  more  than  comes  to  his 
just  diare,  within  the  meaning  of  that  provision  in  the 
statute  oi  Anns  9 

It  appears  to  us  that,  construing  the  Act  according  to 
the  ordinary  meaning  of  the  words,  this  provision  of  the 
statute  was  meant  to  apply  only  to  cases  where  the  tenant 
in  common  receives  money  or  something  else,  where 
another  person  gives  or  pays  it,  which  the  cotenants  are 
entitled  to  simply  by  reason  of  their  being  tenants  in 
common,  and  in  proportion  to  their  interests  as  such, 
and  of  which  one  receives  and  keeps  more  than  his  just 
riiare  according  to  that  proportion. 

The  statute,  therefore,  includes  all  cases  in  which  one 
of  two  tenants  in  common  of  lands  leased  at  a  rent 
payable  to  both,  or  of  a  rent  charge,  or  any  money 
payment  or  payment  in  kind,  due  to  them  from  another 
person,  receives  the  whole  or  more  than  his  proportionate 
share  according  to  his  interest  in  the  subject  of  the 
tenancy.  There  b  no  difficulty  in  ascertaining  the  share 
of  each,  and  determining  when  one  has  received  more 
than  his  just  share :  and  he  becomes,  as  to  that  excess, 
the  bailiff  of  the  other,  and  must  account. 

3  A  2 
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Volume  xviL  be  inquired  into  by  us^  and  directed  thi'  ^e 

^^^'       brought,  in  which  the  important  quep^  ;:  x  to 

Uendehbon    parties  is  to  be  settled.  /  ,f  the 

Eabon.  There  b  no  doubt  as  to  the  la^   ^  ipation, 

4  Ann.  c  16.    1£  one  tenant  i'  r*^  julties  to 

took  the  whole  profits^  the  otV    ^ 

him  whilst  the  tenancy  in   /   /  ^^h  a  tenant  in 

was  put  out  of  poaseasior  //  /      ^^j  ^^  other  subject 

ment,  or  unless  he  apr  y  /         j^^^^  ^^jj  ^j^^  advantage 

as  to  his  undiYided  ^  j^  ^^^yU  be  most  unjust  to 

appointment,  wh'        ^     F^r  instance,  if  a  dwelling 

against  a  bauir       ^^^^  jg  g^igiy  occupied  by  one  tenant 

Until  toe  J  ousting  the  other,  or  a  chattel  is 

*™''®""       . ^'^^tenant  in  common,  nothing  is  received; 

r*!**"     yjdbe  most  inequitable  to  hold  that  he  thereby, 

J**™     /"'^ple  act  of  occupation  or  use,  without  any 

*"'   ^^f^  should  be  liable  to  pay  a  rent  or  anything  in 

jf^re  of  compensation  to  his  cotcnants  for  that 

^[^(lovk  or  use  to  which  to  the  full  extent  to  which  he 

^fLj  it  he  had  a  perfect  right.     It  appears  impossible 

L^fd  that  such  a  case  could  be  within  the  statute ; 

^  iin  opinion  to  that  effect  was  expressed  by  Lord 

fyitenham  in  AVMahon  v.  Burchell{a).     Such  cases  are 

cJesrly  out  of  the  operation  of  the  statute. 

Again,  there  arc  many  cases  where  profits  are  made, 
and  arc  actually  taken,  by  one  cotenant,  and  yet  it  is 
impossible  to  say  that  he  has  received  more  than  comes 
to  his  just  share.  For  instance,  one  tenant  employs  his 
capital  and  industry  in  cultivating  the  whole  of  a  piece 
of  land,  the  subject  of  the  tenancy,  in  a  mode  in  which 
the  money  and    labour  expended  greatly  exceed    the 


(<ij  2  Philiip*'*  JiejK  134. 
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Volume  xviL       Biit  when  we  seek  to  extend  the  operation  of  the 

1851 
1_  Statute  beyond  the  ordinary  meaning  of  its  words,  and  to 

SNDER80N    gppjy  jj  jq  cases  in  which  one  has  enjoyed  more  of  the 

Eason.       benefit  of  the  subject,  or  made  more  by  its  occupation, 

than    the    other,    we   have   insuperable   diflSculties   to 

encounter. 

There  are  obviously  many  cases  in  which  a  tenant  in 

common  may  occupy  and  enjoy  the  land  or  other  subject 

of  tenancy  in  common  solely,  and  have  all  the  advantage 

to  be  derived  from  it,  and  yet  it  would  be  most  unjust  to 

make  him  pay  anything.     For  instance,  if  a  dwelling 

house,  or  barn,  or  room,  is  solely  occupied  by  one  tenant 

in  common,  without  ousting  the  other,  or  a  chattel  is 

used  by  one  cotenant  in  common,  nothing  is  received ; 

and  it  would  be  most  inequitable  to  hold  that  he  thereby, 

by  the  simple  act  of  occupation  or  use,  without  any 

agreement,  should  be  liable  to  pay  a  rent  or  anything  in 

the  nature  of  compensation  to  his  cotenants  for  that 

occupation  or  use  to  which  to  the  full  extent  to  which  he 

enjoyed  it  he  had  a  perfect  right.     It  appears  impossible 

to  hold  that  such  a  case  could  be  within  the  statute; 

and  an  opinion  to  that  efiect  was  expressed  by  Lord 

Cottenham  in  M^Mahon  v.  Burchell{a).     Such  cases  are 

clearly  out  of  the  operation  of  the  statute. 

Again,  there  are  many  cases  where  profits  are  made, 

and  are  actually  taken,  by  one  cotenant,  and  yet  it  is 

impossible  to  say  that  he  has  received  more  than  comes 

to  bis  just  share.     For  instance,  one  tenant  employs  his 

capital  and  industry  in  cultivating  the  whole  of  a  piece 

of  land,  the  subject  of  the  tenancy,  in  a  mode  in  which 

the  money  and   labour  expended  greatly  exceed    the 

(a)  2  PhWips*$  Rep.  134. 
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▼alue  of  the  rent  or  compensation  for  the  mere  occupa-  qmm'«  Bmm*. 

tion  of  the  land ;  in  raising  hops,  for  example,  which  is  ;__ 

a  very  hazardous  adventure.  He  takes  the  whole  of  the  Henderson 
crops:  and  is  he  to  be  accountable  for  any  of  the  profits  Eason. 
in  such  a  case,  when  it  is  clear  that,  if  the  speculation  had 
been  a  losing  one  altogether,  he  could  not  have  called 
for  a  moiety  of  the  losses,  as  he  would  have  been  enabled 
to  do  had  it  been  so  cultivated  by  the  mutual  agreement 
of  the  cotenants?  The  risk  of  the  cultivation,  and  the 
profits  and  loss,  are  his  own;  and  what  is  just  with 
respect  to  the  very  uncertain  and  expensive  crop  of  hops 
is  just  also  with  respect  to  all  the  produce  of  the  land, 
the  iructus  industriales,  which  are  raised  by  the  capital 
and  industry  of  the  occupier,  and  would  not  exist  with- 
out it.  In  taking  all  that  produce  he  cannot  be  said  to 
receive  more  than  his  just  share  and  proportion  to  which 
he  is  entitled  as  a  tenant  in  common.  He  receives  in 
truth  the  return  for  his  own  labour  and  capital,  to  which 
his  cotenant  has  no  right. 

In  the  case  before  Lord  North  in  Skinner  (a),  in 
which  it  is  said  that,  if  one  of  four  tenants  in  common 
stock  land  and  manage  it,  the  rest  shall  have  an  account 
of  the  profits,  but  if  a  loss  come,  as  of  the  sheep,  they 
shall  bear  a  part,  it  is  evident,  from  the  context,  Lord 
North  is  speaking  of  a  case  where  one  tenant  in 
common  manages  by  the  mutual  agreement  of  all  for 
their  common  benefit ;  for  he  gives  it  as  an  illustration 
of  the  rights  of  a  part  owner  of  a  ship  to  an  account 
when  the  voyage  is  undertaken  by  his  consent,  expressed 
or  implied. 

Where  the  natural  produce  of  the  land  is  augmented 

(a)  Anonymoui  in  Chancery,  Skinn.  230.    See  p.  716,  nutc  (a),  ante. 
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VohtrnXViL  by  the  capital  and  industry  of  the  tenant,  grass,  for 

! —  instance,  by  manuring   and   draining,  and  the  tenant 

y,  takes  and  sells  it,  or  where,  by  feeding  it  with  his  cattle, 

^^^'  he  makes  a  profit  by  it,  the  case  seems  to  us  to  be  neither 
within  the  words  or  spirit  of  the  Act,  though  there  are 
not  cases  of  fhictus  industriales  in  either  case* 

It  may  be  observed,  however,  that  the  evidence  stated 
in  the  bill  of  exceptions  does  not  raise  either  of  these 
points. 

We  therefore  think  that,  upon  the  evidence  set  out 
in  this  case,  there  was  nothing  to  warrant  the  jnry  in 
coming  to  the  conclusion  that  the  defendant  received 
more  than  his  just  share  within  the  meaning  of  the  Act ; 
and  that  the  direction  of  the  learned  Judge  as  to  the 
second  issue  was  therefore  wrong.  And  we  also  think 
that  there  was  no  conclusive  or  sufficient,  or  indeed  any, 
evidence  that  he  had  the  care  and  management  of  the 
farm  far  their  common  profit^  as  averred  in  the  declara- 
tion.    We  therefore  think  that  there  should  be 

Judgment  to  reverse  the  judgment  of 
Q.  B.,  and  for  a  venire  de  novo. 


END   OF    MICHARLMAS   VACATION. 
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CASES 


ARGUED  AND  DETERMINED 

IN 

THE   QUEEN'S  BENCH, 


HILARY    TERM    and    VACATION, 

XV.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and 
Vacation  were : 


Lord  Campbell  C.  J. 
Patteson  J. 


COLBRIDGE   J. 
WlQHTMAN   J. 


Doe  on  the  demise  of  George  Newman  against  Tuetday, 

January  13th. 
RUSHAM. 


T^JECTMENT.     On  the  trial,  hehre  Martin  B.,  at  a  purchaser 

the    Wiltshire   Spring   Assizes,    1851,    the   verdict  see  of  one  who 

passed  for  the  plaintiff,  subject  to  leave  to  move  to  enter  yoiumary  con- 

a  verdict  for  the  defendant.  ^^^i-^  ^£ 

Crawder.  in  the  ensuing  Term,  obtained  a  rule  Nisi  entitled,  under 

°  Stat  27  Ehx, 

accordingly^   against   which,    in    Trinity   Term,    1851,  c,4.,to 

avoid  the  volun- 

Montague  Smith  shewed  cause  (a) ;   and   Crowder  and  tary  convey- 


ance. 


(a)  28th    May.     Before  Lord  Campbell  C.  J.,   Pailesan,  Coleridge  and 
Erie  Js. 
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Ko/iTMtf  xvn,   Barstow  were  heard  in  support  of  the  rule.    The  fiM^ts 
and  arguments  are  so  folly  stated  in  the  judgment  as  to 
Nkwman"     render  any  more  detailed  report  unnecessary. 
„    "'  Cur.  adv.  vuU. 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

The  facts  appear  to  be  as  follows. 

John  Newman^  being  seised  in  fee,  by  deed.  3d  July 
1833,  covenanted  to  stand  seised  to  himself  for  life, 
remainder  to  Sarah  Newman  (his  daughter  in  law)  for 
life,  remainder  to  George  Newman  (his  grandson),  the 
lessor  of  the  plaintiif,  in  fee.  On  16th  March  1844, 
John  Newman  made  his  will,  and  devised  the-  premises 
to  Sarah  Newman  for  life,  remainder  to  Thomas  Morse 
in  fee. 

John  Newman  was  buried  on  19th  March  1844.  On 
the  5th  April  1847,  Sarah  Newman  and  Thomas  Morse 
sold  and  conveyed  the  premises  to  the  defendant  for 
lOOiL     Sarah  Newwan  died  on  2d  May  1849. 

A  verdict  was  found  for  the  plaintiff;  and  a  rule  Nisi 
has  been  obtained  to  enter  a  verdict  for  the  defendant. 

The  deed  of  Johti  Newman  is  admitted  to  be  volun- 
tary :  and  the  question  is.  Whether  the  defendant  is  such 
a  purchaser,  within  stat.  27  Eliz.  c.  4.,  as  to  be  entitled 
to  treat  that  deed  as  fraudulent  and  void. 

The  principle  on  which  voluntary  conveyances  have 
been  held  uniformly  to  be  fraudulent  and  void  as  against 
subsequent  purchasers  appears  to  be,  that,  by  selling 
the  property  for  a  valuable  consideration,  the  seller  so 
entirely  repudiates  the  former  voluntary  conveyance, 
and  shews  his  intention  to  sell,  as  that  it  shall  be  taken 
conclusively,  against  him  and  the  person  to  whom  he 
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conveyed,  that  such  intention  exbted  when  he  made    Quetm*^  B4mek. 
the  conveyance,  and  that  it  was  made  in  order  to  defeat  ' 


the  purchaser.     Such  deeds  have  been  held  fraudulent      ^  ^^"^ 
and  void  as  against  such  purchasers  even  when  they  have  ^' 

had  notice  of  them ;  Doe  dem.  Otley  v.  Manning  (a). 
Where  the  same  person  executes  the  voluntary  con- 
veyance and  afterwards  sells  and  conveys  the  property, 
the  application  of  the  principle  is  obvious  and  easy. 
But  where  the  seller  is  a  different  person  from  him  who 
executed  the  voluntary  conveyance  it  is  quite  otherwise ; 
for  the  acts  of  one  man  cannot  shew  the  mind  and 
intention  of  another. 

The  question,  Whether  the  statute  of  Elizabeth  applies 
to  a  purchaser  from  the  heir  or  devisee  of  one  who  has 
made  a  voluntary  conveyance,  is  discussed  in  the  last 
edition  of  Sugden  On  Vendors  and  Purchasers^  p.  927 
et  seq.  (&),  and  the  authorities  are  there  collected.  The 
learned  author  concludes  by  observing  (p.  928) :  "  Still 
the  rule  has  never  been  carried  to  this  extent,  that  a 
father's  bona  fide  conveyance  of  the  fee  or  of  any 
partial  interest,  although  voluntary,  can  be  set  aside  by 
a  sale  by  the  devisee  or  heir  at  law  of  the  father.  The 
rule  properly  confined  to  transactions  really  fraudulent, 
or  fraudulently  kept  on  foot,  seems  to  be  open  to  no 
solid  objection,  and  it  is  not  likely  to  be  carried  further.** 

BurreVs  Case  (c)  is  supposed  to  have  decided  this 
point  in  favour  of  the  purchaser  from  a  person  different 
from  him  who  made  the  voluntary  conveyance.  The 
fiEurts  of  that  case,  however,  do  not  warrant  any  such 
conclusion.  There,  the  grandfather,  on  the  marriage  of 
the  father,  covenanted  to  demise  the  premises  in  ques- 

(a)  9  Ea»t,b9,  (6)  llthcd. 

(  c)  6  Rep,  IZ  a. 
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VoiwKuXvn.   tlon  to  the  father,  and  by  indenture  afterwards  did 
•       demise  them  to  the  father  for  1000  years.     The  father, 
iS^Mi^      seven  years  afterwards,  assigned  the  lease  to  his  son, 
„  "'  then   an  infant,   to  the  intent  that  it  should  not  be 

merged  by  descent  of  the  reversion,  and  with  a  colour- 
able intent  that  the  in&nt  should  pay  debts :  the  grand- 
father died;  the  father  entered  and  took  the  profits; 
and  nothing  was  done  by  the  son  under  the  assignment 
of  the  lease.  Afterwards  the  &ther  sold  the  land  in  fee 
to  a  purchaser  for  a  laige  sum  of  money :  and  it  ^iras 
held  that  the  purchaser  should  avoid  the  lease  for  1000 
years,  and  the  assignment  Now  it  is  obvious  that  it 
was  quite  sufficient  to  avoid  the  assignment  of  the  lease 
by  the  &ther;  for,  as  soon  as  that  assignment  was  out  of 
the  way,  the  lease  for  1000  years  would  be  merged  in 
the  inheritance,  and  so  there  was  nothing  on  which  it 
was  necessary  that  the  statute  of  Elizabeth  should  operate 
but  the  voluntary  assignment  which  was  made  by  the 
same  person  who  afterwards  sold  and  conveyed  the  fee 
to  a  purchaser. 

Certainly  the  report  states  the  first  resolution  in  the 
case  to  be  that  (a)  **  it  is  not  necessary  that  he  who  sells 
the  land  should  make  the  former  fraudulent  estate,  or 
incumbrance ;  but,  be  the  estate,  &c.  firaudulent  ut  supra, 
whosoever  sells  (makes)  it,  the  purchaser  shall  avoid 
such  fraudulent  estate  ftc."  The  resolution  is  entitled 
to  great  respect:  but,  as  it  goes  beyond  what  is  required 
by  the  facts  of  the  case,  we  do  not  consider  it  to  be 
conclusive. 

And,  further,  the  second  resolution  in  BurreVs  Caie(a) 
is  quite  in  accordance  with  the  view  we  have  jtist  taken ; 

(a)  6  Bep.  72  b. 
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for  it  is  there  said :  **  It  was  resolved,  that  although  the  Qmen*a  Bench, 

&ther  had  nothing  in  the  inheritance  of  the  land  at  the  ' 

time  of  the  assignment  of  his  term,  but  the  whole  estate     ^^^ 
of  inheritance  was  then  in  the  grandfather;  yet  when  ^* 

the  grandfather  died,  and  the  father  sold  the  land,  his 
vendee  shall  avoid  the  said  term  by  the  said  act  (the 
said  assignment  on  the  evidence  being  taken  to  be 
fraudulent),  for  if  he  had  bargained  and  sold  the  sud 
term  only,  the  bargainee  should  have  avoided  the  said 
fraudulent  assignment,  and  by  consequence  the  vendee 
of  the  whole  fee  simple  shall  avoid  it**  Now,  if  the 
term  only  had  been  sold,  it  would  plainly  have  been 
sold  by  the  same  person  who  made  the  fraudulent 
assignment. 

In  the  case  cX  Richards  v.  Lewis  and  Doe  dent.  Richards 
V.  Lewis  (a)  (reported  in  the  15th  volume  of  the  Jurist^ 
p.  512,  and  in  20  Law  J.  N.  5.,  Com.  P.  177)  the  Court 
of  Common  Pleas  commented  upon  BurreVs  Case  (&). 
The  first  action  was  detinue  for  title  deeds ;  the  second 
for  the  land  itself.  The  facts  were  as  follows.  Mrs.  Joseph, 
having  a  lease  for  years,  in  May  1829,  by  a  voluntary 
conveyance  in  contemplation  of  marriage  with  Mr. 
Saunders,  but  without  his  knowledge,  conveyed  to  trus- 
tees for  herself  for  life,  with  remainder  to  her  son  Rhys 
Morgan  by  a  former  marriage,  and,  if  he  should  die 
without  leaving  issue,  to  Llewellyn  Jenkins  absolutely. 
She  afterwards  married  Mr.  Saunders ;  and,  in  1 837,  she 
and  her  husband  conveyed  to  Howard  as  trustee  for 
themselves  and  the  survivor  for  life,  with  remainder  to 
Rhys  Morgan  absolutely.  Rhys  Morgan  died,  without 
issue,  in  1841,  having  disposed  of  the  remainder,  which 

(a)  Since  reported,  11  Com,  B.  1035. 
(6)  6  Rep.  72  a. 
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Vohtmt  XVII,   he  considered  be  bad  absolutely  under  tbe  deed  of  ISST, 
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to  the  lessor  of  the  plaintiff,  who  before  the  action  took 
nITwman      ^"^  assignment   from  Howard  the  trustee  of  the  legal 
"'  interest.      In   December   1840,  Mrs.  Saunders^    having 

survived  her  husband,  by  deed  of  assignment  mortgaged 
the  term  to  the  defendant,  concealing  from  him  the 
previous  settlements.  In  1842  she  died,  having  be- 
queathed the  term  to  Llewellyn  JenJdnSy  who,  in  1843, 
conveyed  the  equity  of  redemption,  and  all  his  interest 
in  the  term,  to  the  defendant  The  plaintiff  had  a 
verdict  in  each  case.  In  the  action  of  ejectment  the 
Court  held  that  the  deed  of  1829  was  good;  and  that 
Mrs.  Saundersy  at  the  time  of  her  marriage,  had  only  a 
life  estate ;  that  her  husband  could  not  be  considered  as 
a  purchaser  within  the  statute  of  Elizabeth ;  and  that,  on 
Mrs.  Saunders's  death,  the  conveyance  by  her  and  her 
husband  in  1837  and  her  mortgage  in  1840  were  at  an 
end ;  and  the  defendant  by  tbe  conveyance  from  Lkw^ 
ellyn  Jenkins  had  established  his  title :  therefore  a  non- 
suit was  directed.  This  decision  does  not  touch  the 
resolution  in  BurreVs  Case  (a).  In  the  action  of  deti- 
nue a  new  trial  was  directed  on  the  ground  of  surprise 
as  to  the  question  of  sufficient  search  having  been  made 
for  the  deed  of  1829.  In  that  case  it  was  urged  by 
counsel  for  the  defendant  that,  as  the  deed  of  1829  was 
not  proved,  the  defendant  was  entitled ;  for  that  the  deed 
of  1837  was  voluntary  only,  and  was  done  away  with  by 
the  subsequent  mortgage  in  1840 ;  and  for  this  BurreVs 
Case  (a)  was  relied  on.  The  Court  considered  that,  by 
the  deed  of  1837,  the  husband  bad  divested  all  the 
wife's  interest ;  and  the  case  did  not  therefore  turn  on 

\^a)  6  Hqt.  72  A. 
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BurreFs  Case  (a):  but  in  the  course  of  the  argument  Qneen^a  Btmeh, 

Mr.  Justice  miliamt  said :  "  Suppose  a  devise  by  the  ^^^^' 

person   making   the   voluntary   conveyance,   could  his      ^  <*«■»• 

NEWMAN 

devisee,  or  his  heir,  revoke  it  by  a  sale  ?     Where  there  ▼• 

RcjfHAIC 

is  no  actual  fraud,  must  not  the  revoking  conveyance  be 
made  by  the  same  person  who  made  the  voluntary  con- 
veyance" (ft)?  The  Lord  Chief  Justice  Jervis  also,  in 
giving  judgment,  said  (b) :  **  BurreVt  Case  is  misunder- 
stood." '<  It  does  not  appear  that  the  Courts  at  that 
time  held  mere  voluntariness  a  badge  of  fraud;  they 
do  not  say  that  every  voluntary  deed  is  fraudulent. 
Lord  Coke  says,  *  I  acquainted  Popham^  C.  J.  with  this 
resolution,  and  he  allowed  well  of  it,  and  said  it  was 
well  done  to  construe  the  said  Act  in  suppression  of 
fraud ;  and  (as  he  told  me)  it  was  adjudged  before  him 
and  his  companions.  Justices  of  the  King's  Bench,  that 
where  a  man  in  a  secret  manner  made  an  estate  to  the 
use  of  his  wife  for  her  jointure,  by  fraud  and  covin,  to 
defeat  a  purchaser,  to  whom  he  intended  to  sell  the  land, 
that  in  such  case,  if  the  fraud  he  proved  in  evidence  or 
confessed  in  pleading^  the  purchaser  should  avoid  such 
estate.'  It  is  clear  from  this  that  cases  of  actual  fraud 
alone  were  in  their  consideration.  It  is  plain  the  deed 
was  proved  to  be  fraudulent  in  fact  there,  and  not  that 
the  subsequent  execution  of  a  deed  for  a  valuable  con- 
sideration was  deemed  to  stamp  a  prior  voluntary  deed 
with  fraud.  There  was  fraud  in  fact  there,  and  not 
merely  fraud  in  law.**     Mr.  Justice   Williams  also,  in 

(a)  6  Rep,  72  a. 

(6)  \bJuri$U  513.  614.  The  report  of  the  judgment  in  li  Com.  B, 
1035.  corresponds  in  effect  with  that  in  the  Jurift,  but  does  not  contain  the 
same  language. 
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VviMmeXVlL   giving  judgment,  said  (a):  ^*  As  to  the  mortgage,  iStcr- 
^    '        reVs  Case  {b\  if  good  law,  shews,  that  where  there  is 


DM^dem.      actual  fraud  in  a  conveyance,  a  subsequent  purchase 
▼•  from  one  not  guilty  of  the  frtuid  is  protected ;  but  that 

case  has  no  application  where  the  fittud  is  only  construc- 
tive. I  agree  with  the  opinion  of  Wigram  V.  C. ;  the 
consequence  of  holding  otherwise  would  be,  that  if  a 
father,  wishing  to  disinherit  an  undeserving  heir  at  law, 
made  in  his  lifetime  a  conveyance  by  way  of  gift  to  his 
younger  children,  the  heir  upon  his  death  might  never- 
theless nullify  this  deed  by  a  sale,  and  pocket  the 
purchase  money," 

The  opinion  alluded  to  of  Vice  Chancellor  Wigram 
is  to  be  found  in  Parker  v.  Carter  (c) ;  but  it  does  not 
appear  by  the  report  on  what  ground  the  learned  Vice 
Chancellor  proceeded.  There,  a  sale  had  been  made 
by  a  surviving  wife  of  her  own  lands  after  a  voluntary 
deed  and  fine  by  husband  and  wife ;  and  it  was  contended 
that  the  statute  of  Elizabeth  applied,  and  BurreFs 
Case  (&)  was  relied  on.  Two  answers  were  made :  1st. 
That  the  deed  and  fine  were  not  voluntary,  for  that  the 
joining  by  husband  and  wife  was  a  good  consideration 
for  the  act  of  each.  2d.  That  the  sale  was  not  by  the 
same  party.  The  Vice  Chancellor  merely  said  that 
the  objection  was  answered,  but  did  not  say  on  which 
ground. 

No  other  case  is  reported,  so  &r  as  we  have  been 
able  to  find,  in  which  this  point  has  been  determined 
one  way  or  the  other,  except   that  of  Janes^  Lessee  of 


(a)  \5Jurut,5\b.  (b)  6  Rep.  72*. 

(c)  4  Hare,  400. 
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Moffitty  V.  Whittaher  ia\     There  WiVxam  Smith,  by  a   Qik«ii*«  B^neh. 

1852 
voluntary  deed,  in  1820,  conveyed  after  his  death  to  L_ 

Barton  SmUh  in  fee ;  then,  by  another  voluntary  deed,  k?wman* 
in  1828,  he  conveyed  after  his  death  to  Richard  Smith 
in  fee;  then,  by  a  third  deed,  in  1830,  he  conveyed  to 
the  defendant,  professedly  for  500 Jl  expressed  to  be  paid  in 
money  and  SOOL  in  bonds.  Richard  Smith  became  bank- 
rupt in  1837 ;  and,  in  1839,  his  assignees  sold  to  the  plain- 
ti£P  for  valuable  consideration.  William  Smith  died  in 
1840;  and,  the  defendant  having  got  into  possession,  the 
plaintiff  brought  his  ejectment.  The  jury  found  that 
no  money  was  paid,  or  bonds  given  by  the  defendant, 
and  the  deed  to  him,  in  1830,  was  really  fraudulent, 
and  made  colourably,  to  defeat  the  deed  to  Richard 
Smithy  in  1828.  But  the  defendant  contended  that, 
though  he  had  no  title  himself,  the  lessor  of  the  plaintiff 
had  none,  for  he  claimed  under  a  voluntary  conveyance 
to  Richard  Smit/i,  in  1828,  which  could  not  defeat  the 
voluntary  conveyance  to  Barton  Smith  in  1820.  The 
case  was  tried  before  Richards  B. ;  and  the  plaintiff  had 
a  verdict;  and,  on  motion  to  set  it  aside  and  enter  a 
verdict  for  the  defendant,  the  Court  held  that  the  plain- 
tiff was  entitled  to  recover,  saying  that  it  was  held  in 
BurreVs  Ccue  (&),  and  ever  since,  that  a  purchaser  for 
value  should  avoid  a  prior  voluntary  conveyance,  although 
made  by  a  different  person  from  the  seller  to  him.  The 
Chief  Baron  Brady  is  reported  to  have  stated  that 
the  defendant  was  grantee  of  a  prior  deed,  executed 
for  a  voluntary  consideration,  which  is  a  mistake  of  fact, 
though  it  is  not  material  to  the  legal   point.      Baron 


(a)  Longfield^  Towfuendt  Irish  Exchequer  Reports^  Ml. 
(6)  6  Rep.  72  a. 
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Voiuuuxyir.   Richards  puts  it  thus:  "The  defendant  relies  upon  an 

'___  instrument  founded  on  fraud;   not  only  as  under  the 

NBWMiJw      «^at"^®  but  as  being  actually  fraudulent    I  certainly  was 
^'  myself  of  opinion  that  this  instrument  was  obtainedin  the 

year  1830,  from  a  weak  old  man,  and  by  gross  contri- 
vances for  a  very  unworthy  purpose ;  and  so  far  as  the 
application  to  set  aside  this  verdict  goes,  I  think  it  should 
be  refused,"  This  observation  shews  only  the  weakness 
of  the  defendant's  own  title ;  but  it  does  not  touch  the 
question  as  to  the  infirmity  of  the  plaintiff's  title,  on 
which  the  defendant  had  a  right  to  insist  If  there  had 
been  no  prior  deed  of  1820  to  Barton  Smithy  and  the 
deed  to  Richard  Smith,  though  voluntary,  had  been  the 
first  in  order  of  time,  no  doubt  it  would  have  prevailed 
against  the  defendant's  deed  of  1830,  because  that  deed 
was  fraudulent  in  fact ;  and  it  would  also  have  prevailed 
against  any,  even  bon&  fide,  sale  and  conveyance  made 
after  1839,  when  Richard  Smith^B  assignees  sold  for 
value,  because  it  has  been  constantly  held  that  if  the 
person  to  whom  a  voluntary  conveyance  is  made  sells 
and  conveys  for  value,  that  which  was  in  its  creation  a 
voluntary  conveyance,  and  voidable  by  a  purchaser, 
becomes  good  and  unavoidable  by  matter  ex  post  facto, 
aud  will  be  considered  as  made  upon  valuable  considera- 
tion ;  Prodgers  v.  Langham  {a\  and  other  cases,  cited  in 
Sugd.  Vendors  and  Purctiasersy  p.  937  (i).  This  however 
is  not  by  the  operation  of  the  statute  of  Elizabeth,  but 
rather  by  excluding  that  operation. 

The  case  of  Jones,  Lessee  of  Moffett,  v.  JVhittaher  {c)  is 
doubtless  an  authority  for  the  defendant  in  this  case :  but. 


(a)  1  Sid.  133.  (6)  llth  Ed. 

(c)  1  LongJieUi^  Townstnd't  Irish  Exchequer  RepoHSf  141. 
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with  the  most  sincere  respect  for  the  learned  Judges  by   Queen^s  Bench. 

whom  it  was  decided,  we  cannot  consider  it  as  good  law. ' 

It  would  go  the  length  of  holding  that,  if  there  be  ten      ^J^^ 
voluntary  conveyances,  by  the  same  man,  to  ten  different  ^• 

individuals,  whichever  of  them  could  first  contrive  to 
sell  the  property  should  prevail  against  the  others. 
When  a  man  who  has  made  a  voluntary  conveyance 
afterwards  sells  to  a  bona  fide  purchaser,  it  may  well  be 
considered  that,  as  the  statute  avoids  the  voluntary  con- 
veyance, the  seller  always  had  the  estate  in  him,  and 
has,  at  the  time  of  the  sale,  that  which  he  can  convey  to 
the  purchaser :  but  it  does  not  follow  that  he  has  any  estate 
in  him  which  he  can  convey  to  any  one  but  a  purchaser 
for  value.  He  clearly  has  not  any  such  estate.  There- 
fore in  the  case  of  Janes,  lessee  of  Moffett,  v.  H^hit- 
taker  (a)  WilUam  Smith  had  not  any  estate  in  1828 
which  he  could  convey  to  Richard  Smith  (^Richard  not 
being  a  purchaser  for  value) ;  for  he  had  already  conveyed 
away  the  estate  to  Barton  Smith.  So,  in  the  present 
case,  John  Newman,  when  he  made  his  will  in  1844,  had 
no  estate  which  he  could  devise  to  Thomas  Morse ;  for 
he  had  already  conveyed  it  to  the  lessor  of  the  plaintiff; 
and,  if  Thomas  Morse  took  nothing  under  the  will,  how 
is  it  possible  that  by  selling  to  the  defendant  he  could 
convey  anything  to  him  ?  We  presume  it  is  not  sup- 
posed that  a  second  grantee  without  consideration,  or  a 
devisee,  the  testator  having  before  his  will  conveyed 
away  his  interest  without  consideration,  has  a  power  of 
appointment  in  favour  of  a  purchaser  for  value,  although 
no  legal  interest  in  the  property  has  ever  vested  in  him. 


(a)  Longfield^  TownBentTs  Irish  Exchequer  Reports,  Ml. 
VOL.    XVII.    N.    8.  3    B 
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Volume  XVI L       When  we   consider  the   consequences  which  would 

'. —  follow  from  the  doctrine  contended  for  as  regards  a  pur- 

Nkwman  chaser  from  an  heir,  we  may  well  pause  before  we  assent 
RusHAM.  ^^  ^^*  ^^  ^^y  P^^  such  a  case  as  the  following.  -4., 
tenant  for  life  of  large  estates  under  his  marriage  settle- 
ment, with  remainder  to  his  first  son  in  tstil,  has  also 
unsettled  estates  in  fee.  He  has  several  sons  and 
daughters.  He  makes  a  voluntary  conveyance  of  his 
unsettled  estates  to  himself  for  life,  remainder  to  his 
younger  children*  A,  dies.  His  eldest  son  succeeds 
to  the  large  settled  estates  under  the  marriage  settle- 
ment of  his  father.  It  is  plain  that  he  takes  nothing 
in  the  others,  either  as  heir  or  otherwise.  But  he 
makes  a  sale  of  those  others  to  a  bona  fide  purchaser. 
According  to  the  doctrine  contended  for,  the  purchaser 
shall  avoid  the  father's  voluntary  deed,  and  take  away 
fipom  the  younger  children  the  estates  in  which  their 
father  had  the  fee  and  had  conveyed  it  to  them.  The 
eldest  son  shall  put  the  purchase  money  into  his  pocket, 
and  his  brothers  and  sisters  shall  be  beggars.  This  is 
a  monstrous  consequence ;  and  yet  there  is  no  escaping 
from  it,  if  the  doctrine  contended  for  be  law. 

There  is  indeed  this  difference  between  the  case  of  a 
purchaser  from  an  heir  and  that  of  a  purchaser  firom 
a  devisee,  that,  in  the  former  case,  the  ancestor  has 
done  no  act  whereby  he  has  shewn  any  intention  to 
repudiate  his  voluntary  conveyance,  whereas  in  the 
latter  the  testator  has  done  such  an  act  by  the  devise 
in  his  will. 

But  that  act  of  devising  does  not  shew  any  intention 
in  his  mind  to  sell  the  property,  nor  that  his  devisee 
shall  sell   it.      It  does  not  shew  that  he  at  any  time 
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contemplated  a  sale ;  and  therefore  it  cannot,  by  refer-   Queen'h  Bench. 

1852 
ence  to  the  time  of  the  voluntary  conveyance    being "    . 

made,  raise  the  inference  that  he  intended  to  defraud      ^^^an 

purchasers.     In  truth  neither  heir  nor  devisee  in  such  a 

case  has  any  estate  in  him,  and  therefore  cannot  possibly 

pass  any  to  a  purchaser. 

The  case  of  Warburton  v.  Loveland{d)  in  the  House  of 

Lords  was  much  relied  on  in  the  decision  of  Jonesy  Lessee 

ofMoffetty  V.  Whittaker  {h).    That  case  however  turned  on 

the  Registry  Acts,  and  on  the  construction  to  be  put  on 

the  express  enactments  contained  in  them.     It  was  held 

that  want  of  registry  made  all  deeds  affected  by  it  void 

as  against  purchasers,  not  only  from  the  persons  making 

those  deeds,  but  from  those  who  were  entitled  to  the 

estates  supposing  those  deeds  not  to  have  been  made. 

Upon  reading  the  opinion  of  the  Judges  delivered  by 

Tindal  C.  J.  in  that  case,   it   will  be  found  to    turn 

entirely  upon  the  particular  Acts  of  parliament  imder 

discussion,  and  not  to  be  any  authority  for  the  doctrine 

now  contended  for  under  the  statute  of  Elizabeth. 

Upon  the  whole,  we  are  all  clearly  of  opinion  that  a 

purchaser  from   the  devisee  of  one   who  has   made   a 

voluntary  conveyance  in  his  lifetime  is  not  within  the 

statute,  and   that  this  rule  to  enter  a  verdict  for  the 

defendant  must  be  discharged. 

We  have  deferred  giving  judgment  in  this  case  for 

several  terms,  from  our  respect  for  the  decision  of  the 

Irish  Court  of  Exchequer  in  JoneSy  Lessee  of  Moffett^  v. 

}Vhittaker{b),'ATi(i  from  a  desire,  after  an  attentive  examina- 


(^o)  2  Dow  l^  Clark,  480. 

(6)  LongJieM  k  Town$md"»  Irish  Exchequer  Reporti,   141. 
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yofume  xrn.    tion  of  all  the  authorities  upon  the  subject,  to  state  fully 

'        the  grounds  on  which  we  feel  ourselves  bound  to  diflFer 

Newman  ^^^^^  that  decision.  Having  heard  of  a  misconception 
RusiiA  which  arose  on  a  former  occasion  when  I  objected  to  the 
citation  of  a  decision  of  an  Irish  Court  on  a  mere  point 
of  practice,  I  beg  now  to  state  that,  in  my  opinion,  the 
defendant's  counsel  were  fully  justified  in  citing  this 
decision  of  an  Irish  Court  on  the  construction  of  an  Act 
of  parliament  which  is  common  to  both  parts  of  the 
United  Kingdom.  Our  procedure  and  theirs  are  regu- 
lated by  different  statutes,  different  rules  and  different 
usages ;  and  on  mere  questions  of  procedure  no  assistance 
can  be  derived  in  one  island  from  the  decisions  of  the 
Courts  in  the  other.  But  in  considering  questions 
arising  on  statutes,  or  on  the  great  principles  of  juris- 
prudence, which  we  have  to  interpret  in  common, 
I  will  take  upon  myself  to  say  that  we  shall  always 
be  pleased  to  have  assistance  from  the  decisions  of  our 
learned  brethren  in  Ireland,  and  that  we  shall  treat 
with  the  same  deference  a  judgment  pronounced  in 
any  of  the  four  Courts  in  Dublin  as  if  it  had  been 
pronounced  in  Westminster  Hall. 

Rule  discharged  (a). 

(o)  Reported  by  C.  IHackhum,  Esq. 
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aqainsi  The   Mayor,   Aldermen   and  Bur-  r«M«iuy. 

^  ^       '  /o«icary  13th. 

gesses  of  Manchestek. 


THE   following  case  was,  by  order  of  Knight  Bruce  By  will,  exc- 
__     „  1  /.        1  .    .  o    x  '     tA  ^"**^  before 

V.  C,  Stated  for  the  opinion  of  this  Court.  i838,  tesutor 

William  Gee  was,  at  the  date  of  his  will  and  thence  bequeathed  his 
up  to  and  at  the  time  of  his  death,  seised  in  fee  simple  J^aUstScVto 
of  divers  freehold  estates,  and  possessed  for  long  terms  Jj®  ^^^^^ 
of  years,  still  unexpired,  of  divers  leasehold  estates ;  and,  *????S**  .""^ 
beinff  so  seised  and  possessed,    the  said   William  Gee  manner  follow- 

...  .      ingvix.:  I  will 

duly  made  and  published  his  last  will  and  testament  m  and  beaueath 
writing,  which  was  executed  and  attested  as  by  law  was  gon  A.  one 
then  required  to  render  valid  devises  of  real  estates;  ^^my property, 
the  material  part  of  which  was  as  follows.  ^ccutoraaud 

"  Furthermore,  I  will  and  bequeath  the  whole  of  my  **^™l?'*irJp„ 
freehold,  leasehold  and  personal  properly  to  be  divided  followed  de- 
equally  amongst  my  dear  and  affectionate  children  in  bequcsuin 
manner  and  form  following:  that  is  to  say,  I  wiii  and  words  to  each 
bequeath  to  my  eldest  son  Adam  Gee  one  seventh  share  gj^  other  chil- 
of  my  property,  to  his  heirs,  executors  and  administra-  cm" any  of  my 
tors;  and  another  seventh  share  1  give  to  my  daughter  ^e^ d*ie wlt'^oiit 
Sophia  Gee.  to  her  heirs,  executors  and  administrators;  issue,  that  their 

'  share  returns  to 

and  another  seventh  share  to  my  daughter  Maiy  Gee^  my  sons  and 

daughters, 

to  her  heirs,  executors  and  administrators ;  and  another  equally 
seventh  share  I  give  and  bequeath  to  my  son  Joseph  and,  in  case 
Geey  to   his   heirs,  executors  and   administrators ;    and  ^"5  daughtere* 

die  and  leaving 
issue,  that  they 

take  their  deceased  parent's  share,  share  and  share  alike."     All  the  seven  children  survived 

the  testator. 

Held;  that  *'  die"  must  be  construed  to  mean  die  in  the  lifetime  of  the  testator,  aud  con- 

scquently  that  each  of  the  children  took  a  fee  simple  in  one  seventh  of  the  realty,  and  the 

absolute  interest  in  one  seventh  of  the  personalty. 
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daughter  Ann  Gee,  to  her  heirs,  executors  and  adminis- 


^^^         trators ;  and  another  seventh  share  I  give  and  bequeath 

Mayor  &c  of    to  mv  daughter  Martha  Gee,  to  her  heirs,  executors 
Manchestkr.  ^  D 

and  administrators;  and  another  seventh  share  I  give 
and  bequeath  to  my  daughter  Elizabeth  Gee,  to  her 
heirs,  executors  and  administrators :  and,  in  case  any  of 
my  sons  or  daughters  die  without  issue,  that  their  share 
returns  to  my  sons  and  daughters,  equally  amongst 
them ;  and,  in  case  any  of  my  sons  and  daughters  die 
and  leaving  issue,  that  they  take  their  deceased  parent's 
share,  share  and  share  alike." 

The  said  testator  departed  this  life  on  the  14th  day 
of  July  1828,  without  having  in  any  way  revoked  or 
altered  his  said  will,  leaving  him  surviving  his  said  seven 
children  therein  named :  and  his  executrix  and  executors 
duly  proved  his  said  will  after  his  death  in  the  proper 
ecclesiastical  Court,  and  assented  to  the  bequests  made 
by  his  said  will  of  the  leasehold  property. 

One  of  the  said  seven  children  of  the  said  testator 
has  since  died  intestate,  and  leaving  him  surviving  an 
eldest  son,  who  is  heir  at  law,  and  several  other  children : 
and  administration  of  the  estate  and  effects  of  such 
deceased  child  has  been  granted  to  his  said  eldest  son, 
by  the  proper  ecclesiastical  Court.  The  questions  for 
the  opinion  of  this  Court  are  : 

First :  Whether  the  eldest  son  and  heir  at  law,  or  all 
the  children,  of  the  said  deceased  child  of  the  said  tes- 
tator, is  or  are  entitled  to  such  deceased  child's  share  in 
the  freehold  estates  of  which  the  said  testator  died  seised 
in  fee  ? 

Secondly  ;  Whether  the  eldest  son  and  administrator, 
or  all   the  children,  of  such  deceased  child,  is  or  arc 
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entitled  to  such  deceased  child's  share  in  the  leasehold  Queen's  Bench. 

1852. 
estates  of  which   the  said   testator  died  possessed  for 

terms  of  years  ? 

The  case  was  argued  in  last  Michaelmas  Term  {a).         ^""aZ^teL 

Crawder,  for  the  eldest  son.    The  first  part  of  the  will, 
standing  alone^  would  in  express  words  give  to  each  of  the 
seven  children  an  estate  in  fee  in  the  realty,  and  the  whole 
interest  in  the  personalty.     Then  follow  the  provisions 
that  "  in  case  any  of  my  sons  or  daughters  die  without 
issue"  their  share  shall  go  over.    That  cannot  operate  as 
an  executory  devise  displacing  the  fee ;  for,  if  it  is  so  con- 
strued, the  event  in  which  it  is  to  happen  is  an  indefinite 
failure  of  issue,  and  is  too  remote.     If  the  will  stopped 
there,  it  might  be  construed  as  giving  each  of  the  children 
of  the  testator  an  estate  tail  in  the  realty  with  remainder 
over;  but  then  the  will  goes  on  to  say,  '*  and  in  case  any 
of  my  sons  and  daughters  die  and  leaving  issue,  that  they 
take  their  deceased  parents'  share,  share  and  share  alike." 
That  devise  is  inconsistent  with  the  deceased  parents 
taking  an  estate  tail.    The  only  way  of  reconciling  these 
inconsistent  devises  is  to  construe  the  death,  with  or 
without  leaving  issue,  mentioned  in  the  will,  as  meaning 
death  in  the  lifetime  of  the  testator.    Such  a  construction 
has  been  adopted  in  similar  cases  ;  Doe,  Lessee  of  Lifford, 
v.  Sparrow  (b)y  Clayton  v.  Lowe(c),  Da  Costa  v.Keir{d), 
Slade  V.  Milner  (e).     The  devise  to  each  child  of  the 
testator,  bis  heirs,  executors  and  administrators,  cannot 
be  cut  down  to  an  estate  for  life  by  the  devise  over  in 
case  the  child  die  without  leaving  issue ;  such  a  devise 

(o)  November  1 1 .     Before  l/<>rd  ( Utwpbeil  C  J . ,  Vntteion  and Coleridye.  Jsi. 
(6)   13  Eeut,  arjj).  (c)  f)  B.  §  Aid.  t>36. 

(//)  M  Ru9s,  :3()(».  r)    \  Mndif.  144. 
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Vohmexvu.  over  Can  operate  only  by  way  of  executory  devise,  or 
'__^  by  cutting  down  the  previous  estate  to  an  estate  tail ; 

^^^        Doe  dem.  Cadogan  v.^Eicart  (a). 

Mayor  &c.  of 
Manchester. 

Barstow,  for  the  younger  children  (J).     The  testator 

uses   words  clearly   shewing   an  intention  that  all  the 

issue  of  each  of  his  children  shall  take  their  parent's 

share,  share  and  share  alike ;  and  it  is  sought  to  defeat 

this  devise  by  interpolating  the  words  "  in  my  lifetime  " 

after  the  word  "die."    The  authority  mainly  relied  on 

for  this  is  Clayton  v.  Lowe  (c),  a  case  which  has  been 

much  commented  upon  in  2  Jarman  on  fVilk,  691.     The 

effect  of  the  whole  will  taken  together  is  a  devise  of  one 

seventh  of  the  realty  and  personalty  to  each  child  for 

life,  with  remainder  as  to  the  realty,  and  an  executory 

bequest  as  to  the  personalty,  to  the  children  of  that 

child,  if  he  has  any,  as  tenants  in  common ;  and,  if  the  child 

has  no  children,  to  the  rest  of  the  testator's  children. 

[Patteson  J.  referred  to  Barker  v.  Barker  (d).] 

Crowder  was  heard  in  reply. 

Ctir.  adv.  vult. 

Lord  Cabipbbll  C.  J.  now  delivered  judgment. 

The  will  of  the  testator  in  this  case  contains  the 
following  words:  "Furthermore,  I  will  and  bequeath 
the  whole  of  my  freehold,  leasehold  and  personal  pro- 
perty to  be  divided  equally  amongst  my  dear  and 
affectionate  children  in  manner  and  form  following:  that 

(a)  1  A.^  E.  636. 

(6)   Wiltet  appeared  for  some  of  the  younger  children ;  but,  as  their 
interest  was  the  same,  the  Court  declined  to  hear  more  than  one  counsel, 
(c)  6  J?.  §•  Aid.  636.  {d)  2  -Simon*,  249. 
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is  to  say,  I  will  and  bequeath  to  my  eldest  son  Adam  Gee  Queen*s  Bench, 

one  seventh  share  of  my  property,  to  his  heirs,  executors  '____ 

and  administrators."    Then  follow  devises  and  bequests,         ^^* 

in  the  very  same  words,  of  one  seventh  to  each  of  his  j^*y**'  *^-  ®^ 
•^  ^  Manchestee. 

other  six  children.  No  doubt  these  words,  without  more 
added,  will  pass  the  fee  simple  in  one  seventh  of  the 
freeholds,  and  the  absolute  interest  in  one  seventh  of  the 
leaseholds,  to  each  of  the  children :  and  such  must  have 
been  the  testator's  meaning;  because,  though  the  word 
"heirs"  is  capable  of  two  senses,  and  may  from  other 
parts  of  the  will  have  the  sense  of  "  heirs  of  the  body  " 
attached  to  it,  the  words  "executors  and  administrators" 
are  not  capable  of  two  senses,  and  must  be  intended 
(though  not  necessary  for  that  purpose)  to  pass  the  whole 
interest.  Then  follow  these  words:  "  And,  in  case  any  of 
my  sons  or  daughters  die  without  issue,  that  their  share 
returns  to  my  sons  and  daughters,  equally  amongst  them ; 
and,  in  case  any  of  my  sons  and  daughters  die  and  leaving 
issue,  that  they  take  their  deceased  parent's  share,  share 
and  share  alike."  Now  the  former  part  of  this  clause,  if 
it  stood  alone,  would,  according  to  the  case  Doe  dem. 
Cadogan  v.  Ewart  (a)  and  the  various  authorities  there 
cited  and  commented  on,  give  to  each  of  the  children  an 
estate  tail  in  the  freehold.  But,  in  this  case,  it  cannot 
have  been  intended  by  the  testator:  nor  can  that  part  of 
the  clause  be  construed  to  give  an  estate  tail  in  the  free- 
holds by  affixing  to  the  word  "heirs"  in  the  original 
devise  the  sense  of  "  heirs  of  the  body ;"  for  the  latter 
part  of  the  clause  expressly  provides  that,  if  there  be  issue, 
they  (that  is  all  the  issue)  shall  take  their  parent's  share, 

(a)  1  A.^  E.  630. 
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Volume xvi I.    share  and  share  alike;  so  that,  by  the  latter  part  of  the 

^_  clause,  all  the  children  of  each  devisee  would  take  their 

^^^         parent's  share  as  purchasers,  whereas,  if  the  former  part 

Mayor  &c.  of  of  the  clause  be  construed  to  irive  an  estate  tail,  the 
Manchester.  ^ 

eldest  son  only  would  take  his  parent's  share,  as  issue  in 

tail,  by  descent  Thus  there  would  be  a  manifest  incon- 
sistency and  indeed  contradiction  between  the  two  parts 
of  the  clause. 

If,  therefore,  the  eldest  son  of  the  deceased  parent  takes 
all,  he  must  do  so  as  heir  general  in  respect  of  the  free- 
hold, and  as  administrator  in  respect  of  the  leasehold. 
On  the  other  hand,  if  all  the  children  of  the  deceased 
parent  are  to  take,  they  must  do  so   in  one  of   two 
ways :  either  by  way  of  executory  devise  and  bequest, 
or  by  holding  that  the  last  clause  cuts  down  their  parent's 
interest  to  an  estate  for  life,  rejecting  the  words  "  heirs, 
executors  and  administrators"  in  the  original  devise  and 
bequest. 
First,  with  respect  to  executory  devise. 
An  executory  devise   is  only  good  where  the  whole 
estate  is  devised  in  the  first  instance,  but,  on  the  happen- 
ing of  some  contingency,  such  estate  is  defeated,  and 
another  person  is  to  take,  so  that,  but  for  the  happening 
of  the  contingency,  the  first  devisee  could  keep  the  whole 
estate.    Now,  as  regards  the  leaseholds,  the  parent  under 
this  will  would  take  the  interest ;  and,  by  the  former  part 
of  the  last  clause  taken  alone,  without  the  latter  part, 
there  might  be  a  good  executory  bequest  to  the  surviving 
brothers  and  sisters  on  such  parent  dying  "  tcithovt  leav- 
ing issue  living  at  the  time  of  his  death ;"  for  so  the  words 
if  he  "die  without  issue"  would  be  construed  in  regard 
to   the   leaseholds,   according    to    the   case    of  Forth  v. 
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Chapman  (a) ;  though,  in  regard  to  the  freeholds,  the    Quttn'i  Bench, 

same  words  would  be  construed  to  mean  an  indefinite 

failure  of  issue^  and  give  an  estate  tail.     But  then  the         ^^^ 

parent,  if  he  did  leave  issue  livinff  at  the  time  of  his    Mayor  &c.  of 

^         °        ^  ^        Manchester. 

death,  would  keep  the  whole  interest,  since  the  contin- 
gency which  was  to  defeat  it  would  not  have  happened. 
But,  when  the  latter  part  of  the  last  clause  is  taken  with 
the  former  part,  as  it  must  be,  it  is  plain  that  the  parent 
never  could  keep  the  whole  estate ;  there  is  no  contin- 
gency at  all ;  one  of  the  events  specified  in  the  last  clause 
must  of  necessity  happen ;  and  the  estate  of  the  parent 
must  be  defeated  at  his  death.  He  must  die  at  some 
time,  and  he  must  die  with  or  without  issue,  in  whatever 
sense  those  words  are  taken ;  and  on  his  death  either  his 
brothers  and  sisters  or  his  children  must  take.  By  no 
possibility  can  he  himself  have  and  keep  the  whole 
estate  expressly  given  him  by  the  original  devise  and 
bequest ;  whereas  such  possibility  is  an  essential  ingre- 
dient to  make  an  ulterior  limitation  operate  by  way  of 
executory  devise.  This  will  therefore  cannot  so  operate. 
It  is  indeed  argued  in  Mr.  JarmarCs  book,  vol.  2.  p.  691., 
commenting  on  Clayton  v.  Lowe  (b)  (which  is  on  all 
fours  with  the  present  case),  that  a  testator  may  by  his 
will  give  to  A.  an  estate  of  inheritance  during  his  life, 
though  by  the  same  will  he  makes  )jds  estate  to  determine 
at  his  death.  At  first  sight  this  looks  very  like  a  contra- 
diction in  terms;  but  it  is  possible  to  conceive  that  there 
may  be  a  devise  to  A.  and  his  heirs,  and  further  that,  if 
he  has  not  disposed  of  the  estate  in  his  lifetime,  and  dies 
possessed  of  it,  it  shall  on  his  death  go  over;  but  that  is 
not  the  present  case;  and  in  truth,  if  all  the  children  are 
to  take,  it  must  be  by  the  second  way  suggested ;  viz. : 

(a)   I  1\  Urns.  f}H3.  (J')  5  B   »c  .ilif.mfi. 
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VohmeXVlh    by  cuttinff  down  the  estate  of  their  parent  to  an  estate 

1852  . 
'_^  for  life.     Now  the  rule  laid  down  by  Lord  Ellenborough^ 

^v  *  in  giving  the  judgment  of  the  Court  in  Doe.  dem.  Ldfford 
Mayor  &c.  of  y^  Sparrow  {a\  appears  to  us  to  be  the  true  one.  "  It  is 
material  to  consider  whether  the  devise  to  the  testators 
son  and  daughter  can  operate  so  as  to  give  effect  to  all 
the  words  he  has  used,  without  rejecting  anything  con- 
tained in  the  devise,  or  introducing  anything  which  it 
does  not  contain;  for  there  can  be  no  rejection  or  intro- 
duction, if  all  the  words  as  they  stand  can  operate ;  but 
if  all  the  words  as  they  stand  cannot  operate,  the  Court 
must  introduce  or  reject  as  may  best  answer  whjit  may 
appear  to  them  to  have  been  the  testator's  intention.*" 
Applying  this  rule  to  the  present  case,  we  must  see 
whether  we  are  compelled  to  reject  and  so  justified  in 
rejecting  altogether  the  words  ^^  heirs,  executors  and 
administrators"  in  this  will,  or  whether  we  can  give 
efiect  to  those  words,  and  also  to  the  words  in  the  last 
clause.  Now  the  only  mode  of  giving  effect  to  them  all 
is  by  treating  the  words  in  the  last  clause  as  words  of 
substitution  only  in  case  of  a  lapse,  and  referring  the 
time  of  the  death  of  the  parent  there  contemplated  to 
the  lifetime  of  the  testator.  This  was  the  construction 
adopted  in  the  case  of  Doe  dem.  Liffordv.  Sparrow  (b)y  in 
which  case  however.4}iere  were  other  words  pointing  to 
such  a  construction  in  a  subsequent  limitation,  in  which 
the  words  "  both  dead  at  the  time  of  my  decease  ^  were 
used.  The  same  construction  was  also  adopted  in  Clayton 
v.  Lowe  (c),  which  (as  we  have  observed)  is  precisely  the 
same  as  the  present  case.  A  similar  construction  was 
adopted  in  Barker  v.  Cocks  (d),  except  that  in  that  case, 


(a)  13  Easi,  363.  (b)  13  East,  369. 

(e)  6  B,  ^  Aid.  636.  (d)  6  Beaoan,  82. 
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there  being  an  antecedent  devise  to  a  tenant  for  life,  ^^gJ^^^^' 

remainder  to  the  devisee   in   question,   general  words  

speaking  of  the  death  of  such  devisee  were  held  to  refer  ▼. 

to  his  death  in  the  lifetime  of  the  tenant  for  life.     It  Manchester. 

appears  to  be  an  established  rule  that  where  a  bequest 

is  simply  to  A.y  "  and  in  case  of  his  death  "  or  "  if  he  die  " 

to  B,,  A.  surviving  the  testator  takes  absolutely.     See 

Powell  on  Devises,  vol.  2.  p.  758.  (3d  ed.),  and  Williams  on 

Executors  (3d  edition),  p.  lOOO,  (a),  and  the  cases  there 

cited.     The  time  of  dying  is  referred  of  necessity  to  the 

lifetime  of  the  testator ;  otherwise,  as  A,  must  die  at  some 

time,  the  bequest  would  be  cut  down  to  an  interest  for 

life.     The  present  case  seems  to  us  to  be  within  the 

same  rule ;  for  the  dying  of  A.  with  or  without  issue  is  as 

certain  and  inevitable   an  event  as   the   dying  of  A. 

simply. 

For  those  reasons  we  are  of  opinion  that  we  must 
construe  the  last,  clause  in  this  will  as  referring  to  the 
death  of  the  devisees  in  the  lifetime  of  the  testator, 
in  order  to  give  effect  to  all  the  words  of  his  will  and  to 
reject  nothing.  In  so  doing  we  are  not  adding  to  his 
will  or  introducing  new  words  into  it,  but  only  constru- 
ing the  words  which  the  testator  has  used  himself;  these 
words  as  they  stand  are  capable  of  referring  to  death  in 
his  lifetime  or  to  death  generally  at  any  time.  We  think 
that  the  case  of  Clayton  v.  Lowe  (h)  was  well  decided, 
and  shall  certify  that  in  our  opinion  the  eldest  son 
and  heir  at  law  and  administrator,  excluding  the  other 
children  of  the  deceased,  is  entitled  as  well  to  the  free- 
hold as  to  the  leasehold  estates. 

A  certificate  to  that  effect  was  sent  (c). 

(a)   Pp.  1082,  3,  (4th  ed). 

(6)  5  B.  ^  Aid.  636. 

(c)  Reported  by  C.  Bhekbum,  Esq. 
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The  Churchwardens  and  Overseers  of  Hartfield, 
in  Sussex,  Appellants,  against  The  Church- 
wardens and  Overseers  of  Rotherfield,  in 
Sussex,  Respondents. 

The  Queen  against  The  Inhabitants  of  St.  Andrew 

HOLBORN  ABOVE  BaRS. 


Hartfield  against  Rotherfield. 


nPHE   following;  case  was  stated  by  consent  and  by 


order  of  a  Judge,  under  stat.  12  &  13  Vict,  c.  45. 5. 1 1. 

On  21st  March   1851  an  order  of  two  justices  for 

Sussex  was  obtained,  by  the  parish  officers  of  the  said 

parish  of  Rotlierfield,  for  the  removal  of  Sarah  Edwards^ 


Under  stnt. 

9  h  10  Vict, 

c.  66.  s.  \., 

time  during 

which  a  p&uper 

has  been  in 

prison  cannot 

be  taken  into 

computation 

for  the  purpose 

of  making  up,  or  for  the  purpose  of  breaking,  a  five  years'  residence. 

Therefore,  where  a  pauper,  having  resided  with  his  family  in  parish  R.  ten  years,  was 
committed  to  a  prison  situate  in  another  parish  on  a  charge  of  felony,  convicted,  and 
confined  in  gaol  in  a  third  parish  under  a  sentence  of  two  years*  imprisonment,  the  family 
continuing  to  reside  in  A.,  and  a  warrant  was  then  applied  for  to  remove  the  family  from 
R.  to  their  place  of  settlement : 

Held  that  the  time  during  which  thf.^iitiper  had  been  absent  from  the  residence  of  his 
family,  and  in  prison,  out  of  parish  R.,  timbre  the  application  for  a  warrant,  could  not  be 
regarded  as  breaking  the  residence  in  R,  t  and  that  the  family  were  irremoveable. 

Pauper  had  resided  in  parish  A.  five  years  next  before  the  application  after  men- 
tioned, exclusive  of  a  period  during  which  he  was  in  the  workhouse  of  that  parish,  and 
exclusive  of  two  several  periods,  of  two  weeks  and  three  weeks,  during  which  he  was 
imprisoned  in  a  house  of  correction  not  in  parish  A.,  for  misbehaviour  iu  the  said  workhouse. 
After  completion  of  the  five  years,  and  while  pauper  still  resided  in  A.,  application  was 
made  for  an  order  of  justices  to  remove  him  from  A.  to  the  place  of  his  settlement 

Held,  that  the  two  periods  of  imprisonment  wero  to  be  excluded,  for  all  purposes,  in  the 
computation  of  the  pauper's  residence  in  At  and  that  he  was  therefore  irremoveable  under 
Stat  9&  10  Vict.  c.  66.*.  I. 

Held  also  that,  but  for  the  proviso  of  sect.  1,  excluding  periods  of  imprisonment  from 
computation,  the  imprisonments  above  described  would  have  broken  the  residence,  though 
the  pauper  was  not  committed  for  felony,  and  though  he  always,  during  his  absences  from 
parish  A,,  intended  to  return  thither. 
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the  wife  of  James  Edwards^  and  her  four  children,  from    Queen's  Bench. 
that  parish  to  the  said  parish  oi  Hartfield.     Notice   of        ^^^^' 
appeal  having  been  given  in  due  time  &c.,  the  following     Hartfield 
facts  are  stated  for  the  opinion  of  the  Court  of  Queen's  Kotherpirld. 
Bench. 

The  parish  officers  of  Hartfield  admit  the  settlement 
of  the  paupers  to  be  in  their  parish,  but  contend  that  they 
are  irremoveable  under  stat.  9  &  10  Vict  c.  66.  s.  1. 

James  Edwards^  the  husband  of  the  pauper,  had,  up  to 
January  1851,  resided  continuously  in  the  said  parish 
oi  Rotlierfield  for  more  than  ten  years  without  having 
received  relief  from  any  parish ;  and  his  wife  and 
children  were  not  removeable  from  Rotherfield  under  the 
said  order  unless  the  following  facts  constitute  a  break 
in  their  residence  there. 

On  8th  January  a.  d.  1851,  the  said  James  Edwards 
and  his  said  wife  were  apprehended  upon  a  charge  of 
felony,  and  committed  from  their  parish  of  residence  to 
the  county  gaol  of  the  said  county  of  Sussex  situate  at 
Lewes  in  the  said  county,  which  gaol  is  about  eighteen 
miles  distant  from  Rotherjield.  They  both  remained  in 
prison  thereuntil  13th  March  last;  when  they  were  tried 
under  a  commission  of  general  gaol  delivery  at  Lewes ; 
and  James  Edwards  the  husband  was  convicted  of  the 
felony,  and  sentenced  to  two  years'  imprisonment  in  a 
county  gaol  and  house  of  correction  for  the  said  county 
situate  at  Petworth  in  the  same  county.  Petworth  is 
about  fifty  miles  distant  from  Rotherfield,  The  said 
James  Edwards  has  ever  since  continued  to  be  impri- 
soned in  the  gaol  at  Petworth  in  execution  of  that 
sentence.  Sarah  Edwards  was  acquitted  and  dis- 
charged, and  immediately  returned  to  her  previous 
residence  in  the  parish  of  Rotherfiehl,  where  the  children 
had  continued   during  the  absence   in  prison   of  both 
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VdwMXViL    parents,  and  where  Mrs.  Edwards  and  the  children  still 

'8^2.       reside. 
Haetfikld        The  paupers  have  no  settlement  other  than  that  of 
RoTHBRFiBLD.  Jamcs  Edwards  the  husband. 

In  case  the  Court  of  Queen's  Bench  should  be  of 
opinion  that  under  the  circumstances  stated  the  paupers, 
by  reason  of  such  imprisonment  of  the  said  James 
Edwards  out  of  the  parish  of  RotherJieUy  «are  removeable 
therefrom,  then  &c. :  agreement  that  the  said  order  of 
justices  shall  be  confirmed  and  judgment  be  entered 
accordingly  at  the  Sessions  next  but  one  &c.,  pursuant 
to  the  statute;  but,  if  the  Court  of  Queen's  Bench 
should  be  of  opinion  that  the  paupers  are  irremoveable 
from  the  said  parish  o(  Rother/ield,  the  said  order  is  to  be 
quashed,  and  judgment  accordingly  entered  at  the  said 
Sessions :  in  either  event,  without  costs  to  either  party. 
The  case  was  argued  last  term  on  a  concilium  (a). 

Pashleyy  in  support  of  the  order  of  Sessions.  The 
general  principle  is  that  removal  breaks  the  residence ; 
and  neither  the  shortness  of  the  time  of  absence,  nor  the 
intention  (if  without  the  power)  to  return,  makes  any 
difference ;  Regina  v.  Halifax  (J).  The  same  principles 
have  been  acted  upon  in  a  later  case  (c).  [Lord  Campbell 
C.  J.  Those  decisions  were  on  removals  by  order  of 
justices.]  In  Regimt  v.  Salford{d)  the  pauper  had 
resided  in  Salford,  the  removing  parish,  for  thirteen 
years  next  before  the  removal,  except  some  months 
during  which,  and  within  the  last  five  years,  he  was 
confined,  under  sentence  for  misdemeanor,  in  a  House 
of  Correction  out  of  Salford.     This  Court  held  that  the 

(a)  November  13th.     Before  I^rd  Campbell  C.  J.,   Patteson,  Coleridpe 
and  Wightman  Jg. 
(6)  12  Q.  B.  111. 
(c)  See  Regina  ▼.  CaUeeotey  ante,  p.  52.  (d)  12Q.  B.106. 
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period  during  which  be  so  resided  out  of  the  parish   Queen's  Bench 

constituted  a  break.     Regina  v.  Pott  ShrigJey  (a)  was  a  L— 

similar  case.  [PcMeson  J.  There  no  five  years'  resi-  Hartfibld 
dence  had  ever  been  completed.]  The  decision  pro-  Rothkefibld. 
ceeded  upon  the  authority  of  Regina  v.  Salford{b). 
The  intention  of  stat.  9  &  10  Vict  c.  66.  s.  1.  is  that 
the  privilege  of  irremoveability  should  not  be  given  to 
felon&  [Lord  Campbell  C.  J.  Suppose  the  prison  were 
within  the  parish.  Coleridge  3.  The  time  of  impri- 
sonment would  still  be  excluded  firom  computation  by 
the  words  '*  shall  be  a  prisoner  in  a  prison.**  The  in- 
tention of  the  statute  probably  was  that  parishes  in 
which  prisons  were  should  not  be  in  danger  of  having 
the  prisoners  fixed  upon  them.]  The  Legislature  must 
have  contemplated  that  irremoveability  should  cease  when 
the  person  had  been  removed  from  the  parish.  [Lord 
Campbell  C.J.  If  a  lunatic  were  confined  in  an  asylum 
within  the  parish,  the  period  of  confinement  would  not 
reckon  in  the  five  years,  but  there  would  be  no  break ; 
you  say  it  would  be  otherwise  if  the  asylum  were  out 
of  the  parish.]  Regina  v.  Holbeck  (c)  may  be  cited  on 
the  other  side ;  but  that  case  was  argued  and  decided 
on  the  particular  circumstances,  and  shews  only  that 
imprisonment  is  not  necessarily  a  break.  The  respon- 
dents are  not  obliged,  in  this  case,  to  draw  an  exact 
line  as  to  the  imprisonment  which  shall  thus  operate ; 
but  imprisonment  out  of  the  parish  for  felony  clearly 
does  so.  Otherwise  the  constructive  residence  might  be 
held  to  last  through  a  twenty  years'  transportation. 
Stat.  35  6r.  3.  c.  101.  s.  5.  enacts  thal^very  person  who 


(a)  12  Q   B,  143.  (6)  12  Q.  B.  106. 

(c)  16  Q.  B,  404. 

VOL.   XVII.   N.    8.  3    C 


750  Q.   B.   HILARY  TERM. 

Vofunuxm    shall  have  been  convicted  of  any  felony  shall  be  con- 

1852 
!_  sidered  actually  chai^geable,  within  the  meaning  of  that 

Harttield  a^j^  ^^  ^ijg  parigh  in  ^hich  he  shall  reside,  and  shall  be 
RoTHBRFiELa  Uablc  to  bc  rcmoved  to  the  parish  of  his  last  legal  settle- 
ment. The  person  so  convicted,  therefore,  cannot  any 
longer  be  an  irremoveable  resident,  unless  stat.  9  &  10 
Vict  c  66.  s.  1.  was  meant  to  repeal  the  prior  Act;  but 
no  such  intention  appears. 

Pickerinffy  contra.  Stat  35  G,  3.  c.  101.  s.  5.  was 
intended  only  to  fix  chargeability,  which  is  not  in  ques- 
tion here.  Regina  v.  Holbeck  (a)  decides  expressly  that 
imprisonment  out  of  the  parish  is  not  of  itself  a  break. 
Regina  v.  Salford{b)y  there  cited,  is  the  only  case  which 
appears  to  establish  the  contrary.  [Lord  Campbell  C.  J. 
The  Court  laboured  to  distinguish  Regina  v.  Holbeck  (a) 
from  that  case.]  It  is  argued  here  that  Regina  v.  Hol- 
beck {a)  was  decided  upon  its  own  circumstances:  but 
the  Court  there  insisted  generally  upon  the  danger  of 
allowing  the  right  consequent  upon  residence  to  be 
defeated  by  imprisonment ;  and  they  said :  ^^  Nor  is 
there  anything  in  the  statute  tending  to  define  the 
meaning  to  be  attached  to  the  term  *  residence,'  which 
is  capable  of  being  applied  to  various  combinations  of 
facts :  neither  is  t|ijere  any  authority  for  it."  If  the  party 
is  absent  under  compulsion  of  law  (other  than  removal 
under  an  order  of  justices,  which  may  stand  upon 
diflferent  grounds)  there  is  no  break  of  the  residence. 
The  family,  here,  continued  to  reside.  \^Coleridge  J. 
That  cannot  mak^  the  distinction.  Lord  Campbell  C.  J. 
13o   you  say  that,   if  the   husband   went  to   Australia 

{a)  16  Q.  D.  404.  (ft)  12  Q.  B.  10b. 
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under  sentence  of  transportation  for  life,  he  might  be  Q^een^s  Btnek 

considered  as  still  residing  here  ?]     It  must  be  admitted  1_ 

that  there  should  be  some  indicia  of  continued  residence ;    H^^^riBLo 
and  it  is  difficult  to  say  where  the  line  should  be  drawn.  BoTHia«BUK 
In  Regina  v.  Holbeck  (a)  the  case  of  Regina  v.  Pott 
Shrigley  {h)  as  well  as  that  of  Regina  ▼.  Salfard  (c)  was 
distinguished  from   the  case   then  before  the   Court 
Regina  v.  Holbeck  (a)  clearly  shews  that  the  power  to 
return,  in  addition  to  the  animus,  is  not  necessary  to  a 
residence.     The  imprisonments  there  were  for  non-pay- 
ment of  fines  for  misdemeanor;    but   the  cause  of  de- 
tention can  make    no  legal   difference.      There  is  a 
personal  absence  in  each  case ;  the  question  is,  how  it 
operates.     If  the  party  is  imprisoned  on  a  charge  of 
felony,  is  he  absent  after  conviction,  and  not  absent 
before  ?     It  is  agreed  that,  if  the  prison  be  within  the 
parish,    and    the  wife  and  family  continue    residing, 
there  is  no  absence  to  constitute  a  break.     [Coleridge 
J.     Only  the   time  of  imprisonment  does  not  reckon 
in  the  five  years.]     No  one  will  contend  that  such  an 
imprisonment  is  an  absence  if  the  charge  be  felony  but 
not  if  it  be  a  misdemeanor:  then  why  should  felony 
constitute  an  absence  when  the  imprisonment  is  out  of 
the  parish  ?     In  Nias  v.  Dams  (d)  it  was  held  that  a 
person  who  had  a  permanent  dwelling  place  in  London, 
where  his  wife   and   family  lived,  but  was  himself  a 
prisoner  under  a  ca.  sa.  in  Radnorshire,  was  sufficiently 
a  resident  in  London  to  petition  the  London  Court  of 
Bankruptcy.     Rex  v.  Mitchell  (e)  is  to  a  similar  effect, 
as  to  the  inhabitancy  of  an  absent  militia-man.     [Lord 

(a)   16  Q.  B.  404.  (6)  12  Q.  B.  143. 

(c)  12  Q.  B.  106.  id)  4  Com,  B,  444. 

(e)  10  jE:a««,  511. 

3   C   2 
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t^oimnu  xvii.   sball  have  been  convicted  of  any  f       <<>"  ^^  cases  of 
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sidered  actually  chaigeable,  with*       <s  much.] 


HaETF1£LI> 


V. 


Act,  to  the  pariah  in  which  he 


RoTHEBFiELa  Uablc  to  be  removed  to  the      j/posed  case  of  transporta- 
ment     The  penon  ao  '     ^y  and  reduces  the  argument 
longer  be  an  irrenur  '  .  absurdum.     The  mere  animus 
Vkt  c  66.  j;  1.  r   ji  the    right,    cannot    be    regarded. 
no  auch  intend'    ^ippose  the    party  is  committed   on  a 
//fcht^jy    confined    six    months,    and    ac- 
Pkkr  y  ']f  he  removcable  or  not?     Lord  Campbell 
intep '  .^^'^%ppose  he  is  taken  up  for  a  breach  of  the 
tK      f"  gxiA  detained  three  months  in  default  of  finding 
/*    Is  that  a  break  ?]     The  latter  case  would  be  like 
l^jgflV.  IIolb€ck(a),     It  is  not  necessary  to  draw  an 
fiict  line  between  that  case  and  the  present :  it  is  enough 
JO  maintain  that  a  distinct  rule  applies  to  all  cases  of 
felony.     Irremoveability  under  stat  9  &  10  Vict  c.  66. 
IS  a  privilege,  and  is  lost  by  absence  under  sentence  of 
imprisonment  for  felonj',     [Lord  Campbell  C  J.     Will 
you  lay  down  a  principle  in  terms?]     No  general  prin- 
ciple is  asserted:  but  the  case  of  felony  stands  upon  its 
own  grounds:  felony  is  distinct  from  all  other  causes 
of  commitment;  and  all  cases  of  felony  will  come  under 
the    same    rule ;     Grat/  v.    TTie   Queen  (b)   affords    an 
instance.      Felony    is    a    civil    death.      [Coleridge    J. 
When  did  James  Edioards  die,  in  this  case  ?]    When  he 
received  judgment;  and  the  effect  of  the  judgment  would 
relate  back  to  the  time  of  his  leaving  the  parish  to  go  to 
prison.      [Lord  Campbell  C.  J.     You  w^ill  allow  that 
there  is  a  continued  residence  if  the  party  is  acquitted, 
though  he  has  lain  Ax  months  in  gaol  ?]     It  is  enough 

(«>   16  Q,  B.  404.  (h^  11  a  ^Fin.  427. 
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\lhat  the  present  case  is  very  different  from  that.  Queens  Bench, 

^'^^on  law,  if  a  man  was  banished,  or  had  abjured  1_ 

Nhis  wife  was  regarded  as  a  feme  sole ;  4  Vin.    Habtfikld 
^,  tit.  Baron  and  Feme  (L.  a) ;    Co.  LiU.  RoTHKariELD. 
* 

Cur.  adv.  vult. 


The  QuE£N  against  St.  Andkew,  Holborn. 

/^N    appeal    against    the   after  mentioned  order  of 

justices,  dated    15th  October    1850,    the    Sessions 

confirmed  the  order,  subject  to  the  opinion  of  this  Court 

upon  a  case,  the  material  parts  of  which  were  as  follows. 

The  order  appealed  against  was  for  the  removal  of 
Thomas  Connor,  single  man,  aged  1 9  years  (the  illegiti- 
mate son  of  Ellen  Connor ,  deceased),  from  the  parish  of 
St  Mary,  Islington,  to  the  parish  of  St.  Andrew  Holborn 
above  Bars,  in  the  county  of  Middlesex,  the  place  of 
his  last  legal  settlement ;  and  the  ground  of  appeal  was 
that,  at  the  time  of  the  application  for,  and  making  of, 
the  said  order,  the  said  Thomas  Connor  was  irremoveable 
from  St.  Mary,  Islington,  by  reason  of  five  years'  residence 
in  the  said  parish,  within  stat.  9  &  10  Vict.  c.  66.  s.  1. 

At  the  hearing  of  the  appeal,  it  appeared  that  the 
pauper  had  resided  in  the  respondent  parish  for  upwards 
of  ten  years  next  before  the  application,  and  upwards  of 
five  years  next  before  the  said  application,  e  xcludiug  in  the 
computation  of  the  said  five  years  the  time  during  which 
he  was  an  inmate  of  the  workhouse  of  the  said  parish, 
and  the  times  during  which  he  was  imprisoned,  as  here- 
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Volume  xvu,  after  will  appear.     The  Court,  however,  determined  that 
the  pauper  was  removeable,  and  that  the  order  ought  to 


The  QussN    jjg  confirmed,  as  they  considered  that  the  residence  in 
fcAwDBKw,  the  respondent  parish  was  interrupted  and  broken  by  the 
following  facts. 

On  the  2d  January  1849,  the  pauper,  being  then  an 
inmate  of  the  workhouse  of,  and  situated  in,  the  res- 
pondent parish,  was  charged  with  misbehaviour  in  such 
workhouse,  and  was  therefore  ordered  to  be  imprisoned 
for  three  weeks  in  the  House  of  Correction  for  Middlesex, 
The  pauper  underwent  such  imprisonment  in  the  said 
House  of  Correction,  which  is  not  situate  in  the  said 
parish  of  St  Marj/y  Islington^  but  in  the  neighbouring 
parish  of  St  James,  ClerhenwelL  (The  case  then  set  out 
the  warrant  under  which  the  pauper  was  imprisoned.) 

On  the  27th  of  March  1850,  the  pauper,  then  again 
residing  in  the  workhouse  of  and  in  the  respondent  parish, 
was  again  similarly  committed  to  the  House  of  Correction 
on  a  like  charge  of  misbehaviour  in  the  said  workhouse, 
and  on  this  second  occasion  he  suffered  an  imprisonment 
of  two  weeks  in  the  House  of  Correction,  under  such 
last  mentioned  commitment.  On  the  ternunation  of 
each  imprisonment  the  pauper  immediately  returned  to, 
and  was  received  in,  the  said  workhouse  of  the  respon- 
dent parish;  and  the  Court  found  (if  warranted  in  so 
finding)  from  the  &ct  of  his  actual  return  above  named, 
and  having  no  other  evidence  of  his  intention  before 
them,  and  such  finding  being  material  to  the  case,  that 
it  was  always  his  intention  to  return,  firom  the  time  of 
his  committal. 

The  question  for  the  opinion  of  this  Court  was: 
Whether  the  imprisonment  described  was  insufficient  to 
destroy  the  pauper's  irremoveability  from  the  respondent 
parish.     If  the  Court  should  decide  in  the  affirmative. 
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the  order  of  Sessions  was  to  be  quashed,  and  the  order  Qneen^i  Bench. 


1852. 


of  removal  quashed,  on  the  ground  of  irremoveability. 

If  the  Court  should  decide  otherwise,  both  orders  to    The  Qukem 

stand  confirmed.  »r.  Andrew, 

HOLBORK. 

The  case  was  argued  in  last  term  (a). 

Bodkin^  in  support  of  the  order  of  Sessions.  An 
actual  removal  out  of  the  parish,  by  operation  of  law, 
where  the  pauper  has  no  power  to  controul  or  stop  the 
removal,  is  a  break  in  the  residence;  Begina  v.  SaU 
ford{b),  Regina  v.  Pott  Shrigleyic)^  Regina  v.  Halifax  (rf), 
Regina  v.  Seend  (e).  On  the  other  side,  Regina  v.  Hoh 
beck(g)  will  be  relied  on.  [Coleridge  J.  There  the 
pauper  was  imprisoned,  out  of  the  parish,  in  default  of 
paying  a  fine,  upon  a  summary  conviction :  was  it  not 
in  his  power,  in  that  case,  to  relieve  himself  from  im- 
prisonment by  paying  the  fine?]  That  fact  does  not 
appear.  Lord  Campbell  C.  J.  there  asked  what  would 
be  the  effect  of  a  temporary  imprisonment  upon  a  charge 
which  was  afterwards  dismissed.  It  would  seem  that  in 
such  a  case  the  pauper  would  be  reinstated  in  the  rights 
which  he  had  before  the  imprisonment,  as  soon  as  it 
was  shewn  to  be  unfounded.  Rex  v.  Great  ISalkeld  (A) 
is  decided  on  that  principle.  The  objection,  therefore, 
suggested  in  Regina  v.  Holbeck  (^),  that  frivolous  com- 
mitments of  paupers  might  be  purposely  made,  amounts 
to  nothing;   such  commitments  would  not  affect  the 


(a)  November  19tb,  1851.  Before  Lord  Campbttt  C.  J.,  Ftitteeon  and 
CoieridgeJs. 
(6)  12  Q.  B,  106.  i^c)  12  Q.  B.  143. 

(d)  12  Q.  P.  111.  (e)  12  Q.  B.  133. 

(jr)  16  Q.  B.  404.  (h)  6M.^S.  408. 
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Volume  xviL  residence.     Nor  is  it  likely  that  there  would  be  collu- 
sion between  the  magistrates  and  the  parish  officers^ 


The  Queen  especially  at  the  risk  of  a  criminal  information.  In 
^ouSbn^'  ife^iw  V.  Holb€ck{a)  the  Court  assumed  that  the  pauper 
had  a  residence  in  the  parish  from  which  he  was  re- 
moved,  and  an  intention  of  returning  thereto  as  soon 
as  the  term  of  his  imprisonment  had  expired.  That 
assumption  cannot  be  made  as  a  general  rule;  nor  can 
it  be  made  in  the  present  case,  where  the  pauper  has  no 
domicile.  [Lord  Campbell  C.  J.  What  general  rule 
would  you  suggest?]  That,  wherever  a  pauper  is 
removed  by  a  legal  instrument  to  another  parish,  and 
he  submits,  he  cannot  be  held  to  have,  while  there,  the 
power  or  the  intention  of  returning.  [Lord  Campbell 
C.  J.  The  Court  arrived  at  an  opposite  conclusion 
upon  those  very  facts,  in  Regina  v.  Holbeck{b).'\  Perhaps 
it  would  be  more  correct  to  say  that,  where  he  submits, 
when  he  has  the  power  of  terminating  the  imprisonment 
if  he  chooses,  he  cannot  be  held  to  have  an  animus 
redeundi.  [^Coleridge  J.  The  statute  does  not  say 
anything  about  a  break  of  residence ;  do  you  make  use 
of  that  phrase  as  explaining  the  enactment  or  the  pro- 
viso ?]  It  has  already  been  decided  that  such  a  bar  to 
irremoveability  as  is  here  contended  for  does  not  arise 
under  the  proviso ;  it  amounts  to  a  break  in  the  resi- 
dence, or  nothing.  [Lord  Campbell  C.  J.  Suppose  an 
imprisonment  within  the  parish,  and,  exclusive  of  the 
period  of  that  imprisonment,  a  residence  for  five  years ; 
is  the  pauper  removeable  ?  Coleridge  J.  The  proviso, 
which  excludes,  for  all  purposes,  the  different  periods 

(a)  16  g.  B.  409.  (6>   16  Q.  B,  404. 
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named  from  the  computation  of  a  five  years*  residence^  Queen^s  Bemeh, 
still  leaves  open  the  question,  VTbat  does  **  shall  have 


resided,"  in  the  enacting  clause,  mean  ?]  '^®  Qomn 


Pashley,  contr^  Regina  v.  Salfard  (a)  is  no  doubt 
a  strong  authority,  but  it  is  the  only  one,  to  shew 
that  the  proviso  does  not  extend  generally  to  all 
imprisonments,  whether  in  or  out  of  the  parish  in 
which  the  pauper  resides.  Regirui  v.  Halifax  {b)  decides 
only  that  a  removal  under  the  Poor  Law  Acts  is  a  dis- 
ruption of  residence ;  it  is  no  authority  as  to  the  effect 
of  an  imprisonment  And  in  Regina  v.  Leaden  Rooth- 
ing  (c),  which  decided  that  a  lunatic  pauper  might  be 
removed  by  an  order  of  justices  to  an  asylum  out  of 
the  parish  in  which  he  had  resided  for  more  than 
five  years  before  the  application  for  such  order,  the 
Court  seems  to  have  doubted  whether  such  removal 
would  create  a  break  in  the  five  years'  residence. 

Moreover,  a  distinction  may  be  drawn  between  im- 
prisonment for  felony  aud  imprisonment  for  minor 
offences.  In  the  former  case  a  break  of  residence 
necessarily  takes  place ;  for  the  felon  loses  all  civil 
rights.  The  Crown  has  still  the  year,  day  and  waste 
in  the  land  of  a  felon;  2  Inst  36;  and  may  even 
destroy  his  house,  so  that  he  has  no  place  to  return  to. 
In  such  cases,  therefore,  there  can  be  no  animus  rede- 
undi.  It  would  be  a  violent  assumption  to  hold  that 
anything  short  of  felony  creates  such  a  break.  [Lord 
Campbell  C.  J.  Would  you  import  that  distinction 
into  the  enacting  clause,  or  into  the  proviso  ?]     Into  the 


(a)  12  Q.  B.  106.  (6)  12  Q.  B.  111. 

(c)  12  Q.  B,  181. 


St.  Andrew, 

HOLBOBN. 
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FohmM  XV  11.   enacting  clause.     [CoUridge  J.     Can  the  legal  incidents 

! of  an  imprisonment  be  affected  by  the  existence  or  non- 

^"**''  existence  of  an  intention  to  return  ?  Suppose  the  case 
^'ijjj;^^^'  of  a  man  imprisoned  for  a  misdemeanor,  who  does  not 
intend  to  return.]  The  distinction  seems  to  be,  that 
in  cases  of  imprisonment  for  misdemeanor  the  question 
of  constructive  residence  turns  upon  the  existence  of 
an  animus  redeundi ;  but  that  in  cases  of  imprisonment 
for  felony  the  animus  redeundi,  if  it  exists,  makes  no 
difference ;  the  residence  is  broken.  It  is  obvious  that 
a  wider  rule  as  regards  the  creation  of  a  break  in  the 
residence  by  imprisonment  would  encourage  fraudulent 
and  collusive  charges  against  paui)ers,  a  danger  of  which 
Regina  v.  St  MaryUbone  {a)  is  an  instance,  and  which 
is  guarded  against  by  sect.  6  of  stat  9  &  10  Vict  c.  66. 
An  imprisonment  for  any  offence  short  of  felony  cannot 
create  a  break  in  the  residence,  any  more  than  an  attach- 
ment for  non-payment  of  costs,  or  a  committal  under 
the  County  Courts  Act  [Lord  Campbell  C.  J.  Do  you 
contend  that,  under  the  enacting  clause  of  sect  1,  there 
is  still  a  constructive  residence,  in  spite  of  such  an 
imprisonment  as  that  in  the  present  case?]  Yes:  and 
it  is  important  that  the  definition  of  residence  should 
not  be  too  much  restricted.  [^Coleridge  J.  Then,  in 
cases  of  imprisonment  for  offences  short  of  felony,  it  is 
for  the  Sessions  to  say  whether  there  was  an  animus 
redeundi  or  not.]     It  is  so ;  Regina  v.  Tacolnestone  (i). 

The  civil  law  recognises  a  distinction  analogous  to 
the  distinction  in  the  Engliih  law  between  felony 
and  minor  offences.  In  those  cases  where  the  offence 
was  punished  by  deportatio,  the  culprit  lost  his  domi- 

(a)  16  Q.  B,  299.  (6)  12Q.  B.  157. 
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cilium  and  all  civil  rights;  where  he  was  punished  by  Queem^s Beiuk. 

relegatio  only,  he  retained  his  domicilium.     (Upon  this 1_ 

point  Pashley  referred  to  Cujacius  (voL   iL   p.    1506.  '^^^^^^^ 

C.  ed,  LuffiL  1614),  and  various  commentaries  upon  the  St^Amdbbw, 
Digest  and  the  Civil  law.) 

Cur,  adv.  vuli. 


I^rd  Campbell  C.  J.,  in  this  term  (January  21st), 
delivered  the  judgment  of  the  Court  in  both  cases. 

Hartfield  against  Rothebfield. 

We  are  of  opinion  in  this  case  that  the  order  of 
removal  ought  to  be  quashed. 

The  question  turns  entirely  on  the  right  construction 
of  Stat  9  &  10  Vict  c.  66.  s.  L,  the  material  words  of 
which  are :  **  No  person  shall  be  removed,  nor  shall  any 
warrant  be  granted  for  the  removal  of  any  person,  from 
any  parish  in  which  such  person  shall  have  resided  for 
five  years  next  before  the  application  for  the  warrant : 
provided  always,  that  the  time  during  which  such  person 
shall  be  a  prisotier  in  a  prison^  or  shall  be  serving  Her 
Majesty  as  a  soldier,  marine,  or  sailor,  or  reside  as  an 
in-pensioner  in  Greenunch  or  Chelsea  Hospitals^  or  shall 
be  confined  in  a  lunatic  asylum,  or  house  duly  licensed 
or  hospital  registered  for  the  reception  of  lunatics,  or  as 
a  patient  in  a  hospital,  or  during  which  any  such  person 
shall  receive  relief  from  any  parish,  or  shall  be  wholly  or 
in  part  maintained  by  any  rate  or  subscription  raised  in 
a  parish  in  which  such  person  does  not  reside,  not  being 
a  bona  fide  charitable  gift,  shall  for  all  purposes  be 
excluded  in  the  computation  of  time  hereinbefore  men- 
tioned:*' "provided  always,  that  whenever  any  person 
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FoiMme  xviL   shall  bave  a  wife  or  children  having  no  other  settlement 

1 852 
!__  than  his  or  her  own,  such  wife  and  children  shall  be 


HABmELo  reraoveable  whenever  he  or  she  b  removeable,  and  shall 
RoTHE&FiELD.  qqj;  jjg  rcmoveable  when  he  or  she  is  not  removeable." 

The  order  of  removal  of  Sarah  Edwards^  wife  of 
James  Edioards,  and  their  children,  from  the  parish  of 
Rotherfield  to  the  parish  of  Hartfieldy  their  place  of  set- 
tlement, was  obtained  on  21st  March  1851.  Down  to  8th 
January  1851,  James  Edwards  had  continuously  resided 
in  Rotherfield  for  more  than  ten  years  without  having 
received  relief  from  any  parish.  On  that  day  he  was 
apprehended  on  a  charge  of  felony,  and  committed  to 
the  county  gaol,  which  is  out  of  the  parbh  o(  Rotherfield, 
He  remained  in  prison  till  the  13th  of  March  following, 
when  he  was  tried  at  the  Assizes,  convicted  of  felony, 
and  sentenced  to  two  years'  imprisonment  in  a  house  of 
correction  out  of  the  parish  of  Rotherfield.  There  he 
remained  when  the  order  of  removal  was  made.  We  are 
to  determine  whether  by  reason  of  this  imprisonment  his 
wife  and  children  were  removeable  to  the  place  of  his 
settlement 

Looking  merely  to  the  first  enactment  of  the  statute, 
they  clearly  were  removeable;  for  that  requires  that 
regard  should  be  had  to  the  state  of  facU  at  the  time 
when  the  warrant  was  applied  for ;  and  James  Edwards 
cannot  be  considered  as  being  then  resident  in  the  parish 
of  Rotherfield,  If  it  had  been  found  as  a  fact  that  he 
intended  to  return  thither  at  the  expiration  of  his 
sentence,  we  should  have  thought  this  quite  immaterial; 
for,  being  imprisoned  in  another  parish,  under  lawful 
authority,  without  any  power  of  leaving  his  prison,  he 
cannot  be  considered  constructively  resident  elsewhere. 
Therefore,  if  there  had  been  no  subsequent  provision  in 
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the  statute  as  to  imprisonment,  as  soon  as  James  Edwards  Queen**  Bench. 
had  been  lawfully  imprisoned  out  of  the  parish  of  _]^^\_ 
Rotherfield  the  eflTect  of  his  prior  residence  there  to  Habtfield 
confer  irremoveability  upon  him  and  his  family  would  Rotherfield. 
have  been  entirely  gone.  But  a  provision  follows,  "that 
the  time  during  which  such  person  shall  be  a  prisoner 
in  a  prison"  "shall  for  all  purposes  be  excluded  in  the 
computation  of  time  hereinbefore  mentioned."  What  are 
the  purposes  here  referred  to  ?  These  two  appear  to  be 
included:  first,  computing  whether  there  has  been 
altogether  a  residence  of  five  years  within  the  parish ; 
and,  secondly,  computing  whether  there  has  been  a 
continuous  residence  of  five  years  down  to  the  time 
when  the  warrant  is  applied  for.  Both  must  concur  to 
confer  irremoveability.  What  then  is  the  intention  of 
the  Legislature  by  this  provision  ?  First :  that,  in  com- 
puting whether  the  pauper  has  resided  altogether  five 
years  in  the  parish,  the  time  during  which  he  has  been  a 
prisoner  in  any  prison  either  in  or  out  of  the  parish  shall 
be  excluded  from  the  computation ;  and,  secondly,  that 
the  same  course  shall  be  pursued  in  computing  whether 
there  has  been  a  residence  of  five  years  next  before  the 
application  for  the  warrant ;  or,  in  other  words,  that  the 
time  of  the  imprisonment  shall  neither  tell  in  making  up 
the  five  years  nor  shall  operate  as  a  break  in  the  residence, 
if  altogether  it  has  continued  for  five  years. 

Looking  to  the  whole  scope  of  this  proviso,  we  think 
it  distinctly  intimates  that,  in  the  computation  to  deter- 
mine whether  the  pauper  is  removeable,  certain  periods 
of  time  are  to  be  struck  out  of  the  computation  for  all 
purposes:  and  the  result  is  to  be  arrived  at  as  if  these 
periods  of  time  never  had  existed ;  so  as  to  prevent  the 
pauper  from  taking  advantage  of  them  in  making  up  his 
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ViOwm  XV IL   five  years,  and  to  prevent  the  parish  officers  from  depriv- 

1_  _   ing  him  of  the  status  in  the  parish  which  he  has  acquired, 

iwiKLD    j^y  reason  of  any  of  the  enumerated  occurrences,  some  of 
^^*™**™"^  which  were  very  likely  to  happen. 

An  attempt  has  been  made  at  the  bar  to  draw  a 
distinction  between  imprisonment  for  felony  and  im- 
prisonment for  misdemeanor  or  for  nonpayment  of  a 
penalty  or  of  a  debt ;  imprisonment  for  a  felony  working 
a  break  in  the  residence,  but  not  the  others.  It  would 
have  been  strange  if  the  Legislature  •had  made  such  a 
distinction,  as  there  is  surely  as  much  reason  for  enacting 
that  an  imprisonment  for  three  years  on  a  conviction  for 
peijury  should  deprive  the  person  of  his  irremoveability 
as  an  imprisonment  of  three  days  for  stealing  a  sixpenny 
loaf.  But  the  language  employed  includes  all  lawful 
imprisonments  in  any  prison,  without  distinction  of 
felony,  misdemeanor  or  debt. 

With  one  exception  the  decisions  upon  this  statute 
are  all  reconcileable  with  the  view  we  now  take  of  it. 
That  exception  is  Regina  v.  Salford  (a).  There  the 
pauper  had  been  residing  in  the  parish  of  Salford  thirteen 
years  preceding  the  date  of  the  order  of  removal,  except 
some  months,  during  which  he  was  imprisoned  in  the 
House  of  correction  in  another  parish  under  sentence  for 
a  misdemeanor ;  and  it  was  held  that  this  imprisonment 
should  be  included  in  the  computation  in  considering 
whether  he  had  resided  in  Scdford  five  years  next  before 
the  application  for  the  warrant,  so  as  to  render  him 
removeable. 

On  further  consideration  of  the  statute,  we  think  that 
sufficient  effect  was  not  given  in  that  case  to  the  words 

(a)  12  Q.  B.  106. 
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"for  all  purposes";    and  its  authority  is  already  con-   Queen » Bench. 

siderably  shaken  by  the  subsequent  decision  of  Regina  ! — 

Y.Holbeckia).  ^r'"" 

Beffina  v.  Halifax  (A),  Repina  v.  Seetid  (c),  Reffina  v.  RoTHEanBUi. 
Bamsley  {d)  and  Regina  v.  Caldecote  {e\  the  cases  in 
which  it  was  held  that  absence  from  the  parish  under  an 
order  of  removal  causes  a  break  in  the  residence,  do  not 
touch  the  construction  of  the  provision  in  question,  as  it 
does  not  extend  to  such  an  absence.  The  pauper  cannot 
possibly  be  considered  resident  in  the  parbh  when  he  is 
removed  from  it  by  a  valid  order  reciting  that  he  has 
unlawfully  intruded  into  it ;  and  there  is  no  direction 
that  this  absence  shall  not  be  taken  into  the  computation; 
therefore  it  necessarily  makes  a  break  in  the  residence. 

The  decision  in  Regina  v.  Pott  Shrigley  {g)  may  be 
supported  on  the  ground  that  there  the  husband  of  the 
pauper  had  been  transported.  This  was  an  absence 
from  the  parish  which  is  not  met  by  the  provision  about 
the  computatioriy  and  therefore  is  a  break  in  the  residence. 

Finally,  we  think  that  Regina  v.  Holbeck  {a)  was  well 
decided ;  for,  although  there  may  be  difficulty  as  to  a 
constructive  residence  in  the  removing  parish  while  the 
pauper  was  lawfully  imprisoned  in  another  parish  under 
a  cimviction  in  default  of  payment  of  a  fine,  it  comes 
within  our  present  construction  of  the  provision  that  the 
time  such  person  shall  be  a  prisoner  in  a  prison  shall  for 
all  purposes  be  excluded  from  the  computation. 

For  these  reasons  we  are  of  opinion  that  the  order  of 
removal  in  this  case  is  in  violation  of  the  Act  of 
Parliament,  and  ought  to  be  quashed. 

(a)  16  Q.  B.  401.  Kb)  12  Q.  B.  111. 

(c)  12  Q.  B.  133.  {d)  12  Q.  B.  193. 

(e)  Ante.  p.  62.  (p)  12  Q.  B.  143. 
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— —  The  Queen  against  St.  Andrew,  Holborn. 

X  DO  VS  V  £  KN 
V. 

^<^BoiiN^'  In  this  case  the  pauper  was  rerooYed  from  the  parish 
of  hlington  to  the  parish  of  St.  Andrew,  HolbonL  It  is 
admitted  that  this  is  the  place  of  his  settlement;  and  the 
onlyquestion  is,  whether  he  was  irremoveable  by  residence 
under  stat  9  &  10  VicL  e.  66.  The  Sessions  found  that 
he  had  resided  in  IsUngton  for  upwards  of  ten  years  next 
before  the  application  for  the  orderof  removal,  excluding 
a  period  of  three  weeks  during  which  he  was  imprisoned, 
for  misbehaviour  in  the  workhouse,  in  the  House  of  Cor- 
rection for  the  county  of  Middlesex,  out  of  the  parish  of 
IsKngtony  from  the  3d  of  January  1849 ;  and  excluding 
another  period  of  fourteen  days  from  the  27th  of  March 
1850,  during  which  he  was  imprisoned  in  the  same  House 
of  Correction  for  the  like  oflTence.  On  the  termination  of 
each  imprisonment,  he  immediately  returned  to,  and  was 
received  in,  the  workhouse  of  the  parish  of  IsUngton. 
From  this  the  Sessions  inferred  that  it  was  always  his 
intention  so  to  return  from  the  time  of  his  committal. 

It  was  contended,  in  a  very  learned  argument, 
illustrated  by  many  texts  from  the  Digest,  and  quotations 
from  Ctijacius  and  other  writers  on  the  Civil  law,  that 
such  an  imprisonment,  according  to  the  just  construction 
of  Stat  9  &  10  Vict  c.  66,  s,  1.,  does  not  operate  a 
break  in  the  residence  so  as  to  take  away  irremoveability, 
because,  not  being  for  a  felony,  but  only  for  a  misde- 
meanor, it  resembles  not  the  deportation  of  the  Roman 
code,  by  which  civil  rights  were  lost,  but  relegation,  which 
'  did  not  draw  along  with  it  any  loss  of  civil  rights.  We 
have  arrived  at  the  conclusion  that  the  imprisonment 
does   not    operate   a   break   by  the   simpler   and  safer 


XV.   VICTORIA. 


765 


process  of  gathering  the  intention  of  the  Liegislature  from    Queen*s  Bench. 
the  language  of  the  Act  of  Parliament     For  the  reasons 


which  we  have  stated  in  the  preceding  case  (a),  it  seems  to    '^^^  Qvnv 
us  that,  without  the  aid  of  the  proviso,  the  imprisonment    St.  Andbrw, 
would  operate  a  break  in  the  residence,  although   the 
conviction  was  not  for  felony,  and  although  the  pauper, 
while  in  prison,  always  had  the  intention  of  returning  to 
Islington;  as,  during  the  three  weeks  and  fourteen  days, 
he  was  by  lawful  compulsion  confined  in  a  prison  out  of 
the  parish  of  Islington^  and  he  had  no  power  to  return  to  it 
till  after  he  had  undergone  his  sentence.    Looking  merely 
to  residence  under  the  first  enactment  of  the  statute,  we 
cannot  distinguish  this  absence  firom  absence  under  an 
executed  order  of  removal.     But  the  statute,  making  no 
provision  to  exclude  fix>m  the  computation  absence  under 
an  order  of  removal,  does  contain  a  provision  that  the 
time  during  which  the  pauper  shall  be  a  prisoner  in  a 
prison  shall  for  all  purposes  be  excluded  from  the  com- 
putation*    Therefore,  as,  excluding  the  two  periods  of 
imprisonment  from  the  computation  in  this  case,  the 
pauper  had  resided  five  years  in  Islington^  next  before  the 
application  for  the  order  of  removal,  we  are  of  opinion 
that  the  order  of  removal  and  the  order  of  Sessions 
confirming  it  ought  to  be  quashed. 

Orders  quashed. 

(a)  Har^fidd  v.  Roiherfield,  ante,  p.  746.  759. 
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Mondmf.  Dbfpbrman  and  another  against  Hubberstt. 

January  12lh.  ^ 

Plaintiffs,  iner.  ^H£  first  couDt  of  the  declaration  stated    that,  in 
rorA,  by  direc-         Consideration  that  plaintiiik  at  defendant's  request 

accouDt  of°J9.,  had  caused  to  be  delivefed  to  defendant  the  inToice  and 

defe^m^  a  bill  of  lading  of  a  certain  cargo  of  Indian  wheat  of  the 

commissioD  ^^i^i^  ^  ^15^  9,  2<i,  and  had  then  caused  the  said  com 

agent  at  Hull,  ' 

employed  b^  to  be  delivered  to  defendant  upon  the  terms  that  two 

^.,the  invoices 

and  bills  of  bilk  of  exchange  should  be  drawn  and  accepted  for  the 

lading  of  two  .  .  1  •  .11      ^      ^^n.* 

cargoes,  price  of  the  said  com,  one  of  the  said  btlls,  for  SOSu,  to 

t]^cy"drew  upon  be  drawn  upon  and  accepted  by  Messrs.  Gfyn  ^  C0.9  and 

tl[rdI*S^c*^^^^^  «he  other  of  the  said  bills,  for  307i  9*.  2d.,  to  be  drawn 

pwdT^ Defend-  "P^*"*  *"^  accepted  by  the  defendant,  he  the  defendant 

ant  sold  the  jh^n  promised  the  pl«ntifib  to  accept  the  said  bill  for 

cargoes,  which  r  r  t 

did  not  realise  ^QfjL  9s.  2d. ;  that  d^ndant  did  afterwards  receiTe  and 

enough  to 

cover  the  accept  the  said  com  upon  the  terms  aforesaid:  that 

amount  of  his 

accepunces.  afterwards  the  said  bill  for  308/.  was  ^brawn  upoft  and 

wards,  by      '  accepted  by  Messrs.  Ofyn  ^  Co.,  and  the  said  bill  for 

fol^a^^'^to^"  307t  9*.  2flt  was  drawn  upon  and  tendered  to  defendant 

?nvoui*and  WU  ^^^  ^^  acceptance  2  thai  nevertheless,  although  the  said 

of  lading  of  yij  ^i^^g  ^  tendered  to  defendant  for  hie  acceptance, 

another  cargo,  *■ 

which  had  and  a  reasonable  time  for  the  acceptance  thereof  by  him 

been  pur- 
chased by  B.  bad  elapsed,  and  although  Glyn  8f  Co,  paid  the  said  bill 
with  money 
supplied  by  SO  drawn  upon  and  accepted  by  them  when  the  same 

the  bills  of  lad-  became  due,  yet  defendant  refosed  to  accept  the  said 

iuSbeTnipeci-  hill  SO  drawn  upon  him,  or  to  pay  the  said  sum  of 

th'^  uTlu"  307/.  9s.  2d.,  or  any  part  thereof. 

rity,  and  were 

by  them  specially  indorsed  to  defendant;  plaintiffs  at  the  same  time  stating  that  they  had,  by 

direction  of  B.t  drawn  upon  defendant  for  part  of  the  price.    Defendant,  withoat  knowii — 

'  '    —  '  '       '      '  -••••"  of  lad]         *  '    "   • 


that  plaintiffs  had  made  advances  to  B.,  took  the  bill  of  lading,  disposed  of  the  cargo,  and 

laced  the  proceeds  to  the  credit  of  B,     Held,  that  defendant  was  not  bound,  as  between 

imself  and  plaintiflb,  to  accept  the  bills  drawn  against  the  last  cargo,  because  no  privity 

could  arise  between  plaintiffs  and  defendant  except  by  express  contract ;  and  the  indorsement 

of  the  bill  of  lading  by  plaintiffs  to  defendant,  and  his  receiving  it  and  disposing  of  the  cargo. 


did  not,  under  the  circumstances,  create  such  a  contract. 
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Plea    to   the    first    count;     Non   assumpsit.     Issue   QHeen*t Bench. 
thereon.  ^^^^' 

On  the  trial,  before  Lord  CampbeU  C.  J.,  at  the  Lan-  I>e"mman 
don  Sittings  after  last  Trinity  term,  it  appeared  that  HuBBEaerY. 
the  plaintifls  were  merchants  carrying  on  business  at 
New  York,  under  the  name  of  Depperman  and  Alburtis; 
and  the  defendant  carried  on  business  at  Hull  as  a 
merchant  and  commission  agent,  under  the  name  of 
Morehouse^  Brown  and  Hvbbertty.  A  Mr.  Buratall,  abo 
a  merchant  at  New  Yorhy  had,  on  two  previous  occasions, 
employed  the  plaintifis  to  ship  to  the  consignment  of  the 
defendant,  and  the  defendant  to  receive  and  sell  on 
BvretaWs  account,  certain  cargoes,  one  of  bacon,  and  the 
other  of  bones :  and  on  each  occasion  the  plaintifis,  by 
BurstaWs  direction,  had  drawn  bills  of  exchange  upon 
the  defendant  against  the  consignment,  to  the  full 
amount,  which  the  defendant  had  accepted.  Both 
cargoes  turned  out,  upon  sale,  to  be  much  below  the 
value  of  the  bills  drawn  to  cover  them;  and  Burstall 
became,  in  consequence,  and  at  the  time  of  the 
transaction  which  caused  the  present  action  still  was, 
considerably  in  the  defendant's  debt 

On  23d  June  1849  Burstall  wrote  to  the  defendant  as 
follows: 

"  From  the  iattering  protpects  for  Indian  com  for  htlamd  I  h«ve  pnr- 
ehasod  2030  sacks,  which  ia  shipped  per  Houghton  for  Liverpool,  to  sail  in 
about  10  days."  "  The  invoice  you  will  receive  from  Messrs.  Depperman 
emd  Albwrtie,  whom  I  have  requested  to  value  on  yon,  half  on  yourselves 
and  half  on  Gl^  ^  Co.,  which  will  I  trust  meet  your  approbation.** 

On  ZAJuly  1849  the  plaintifls  wrote  to  the  defendant: 

"  We  are  just  in  receipt  of  a  letter  from  Mr.  BrnntaU  ordering  some  com 
shipped  It  New  OHbanu  to  your  address,  and  to  draw  half  on  your  house  and 
half  on  Ghfn%  which  we  shall  do.  If  possible  we  will  send  documents  by 
this  mail ;  if  not  by  next.  Please  make  sea  insurance  for  about  630/.  for 
same,  per  ship  Houphttm,** 

3  D  2 
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Depprbman 
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HUBBERSTY. 


On  11th  July  1849  the  plaintiffs  wrote  to  the  defend- 
ant as  follows,  inclosing  the  shipping  documents  above 
alluded  to : 

**  Referring  to  our  last  respects  of  the  3d  instant,  vre  have  now  the 
pleasure  to  hand  you  inclosed  shipping  documents  of  2120  sacks  Indian 
com,  shipped  at  New  Orleans  by  order  of  Mr.  Francis  BurstaU  to  Liverpool : 
and  by  hit  authority  we  have  drawn  oo  you  against  the  amount  of  invoice 
2954,  44,  vis.  *  (describing  the  bills  in  question). 

On  17tb  July  1849  the  plaintifis  sent  a  duplicate 
invoice  of  the  corn,  headed  as  follows: 

**  Invoice  of  2120  sacks  Indian  com  shipped  at  New  Orleans  on  board 
the  Amtricun  ship  Houghton^  S.  B,  Deans  Mr  ,  for  Liverpool,  by  order  of 
Mr.  Francis  BurstaUt  and  consigned  to  Messrs.  Morehouse,  Brown  and 
Hubbersty,  Hull.**  (In  the  invoice  the  plaintiffs  added  to  the  price  of  the 
com  a  charge  of  2^  per  cent,  for  commission. ) 

On   20th  July  1849   the   defendant   wrote    to    the 

plaintiffs  as  follows : 

"  We  are  in  receipt  of  your  favors  of  the  12th,  26th  June  and  6d  JWy. 
From  the  latter  we  note  that  you  are  shipping  to  our  consignment  a  parcel 
of  com  per  Houghton      We  have  ordered  insurance  on  the  same  for  600i.** 

By  this  time  the  defendant  had  ascertained  that  the 

two  previous  transactions  with  Burstall  had  caused  him 

a  loss;  and,  on  3d  August  1849,  he  wrote  to  the  plaintiffs 

as  follows : 

"We  are  in  receipt  of  your  favor  of  the  11th  ultimo,  including  invoice 
and  bill  of  lading  of  Indian  com,  shipped  at  New  Orleans  per  Houghiom  to 
Liverpool;  and  we  observe  that  you  have  drawn  against  the  same  307/.  9c.  2//. 
on  ourselves  and  308/.  on  Sir  R,  C.  Gtyn  ^  Co. :  the  latter  we  have  ordered 
to  be  protected  first ;  the  former  we  must  decline  for  the  present  to  accept. 
We  have  written  to  Mr.  Burslall  on  the  subject,  who  will  no  doubt  arrange 
the  matter  with  you.  The  bacon  consigned  to  us,  shipped  through  your 
medium,  has  resulted  worse  than  we  ever  expected.  The  bones  per  Broosa 
tum  out  also  very  unsatisfactory,  as  there  is  about  60  tons*  deficiency  in 
weight.*'  **  These  circumstances  have  so  shaken  our  confidence  that  your 
draft  must,  at  least  for  the  present,  remain  over.  We  are  very  reluctant  to 
take  this  step ;  nor  was  it  done  without  due  consideration  :  but  you  will 
see  that  we  have  just  cause  to  be  dissatisfied,  and  to  be  cautious  in  our 
advances.  *' 
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A  correspondence  took  place  between  the  plaintiffs  Qmeem'M  Bench, 
and  the  defendant,  and  also  between  Burstall  and  tlic  '' 

defendant,  upon  the  defendant's  refusal  to  accept  the  I>e»^^bman 
bill :  and  eventually  the  plaintiflfe  brought  the  present  Hwbbkrsty. 
action.  The  com  had  in  the  meantime  been  sold  by 
the  defendant,  and  turned  out  to  be  worth  less  than  the 
joint  amount  of  the  two  bills.  The  corn  had  been 
shipped,  at  New  Orleans^  in  accordance  with  the  orders 
of  the  plaintiffs,  by  8yke9y  Hyde  if  Co.y  merchants  there: 
and  the  bills  of  lading  were  indorsed  by  Syhes,  Hyde  ^ 
Co.  to  the  plaintiffs  specially,  and  by  them  specially 
indorsed  to  the  defendant:  and  the  corn  had  been  pur- 
chased by  money  advanced  by  the  plaintifis  on  account 
of  Burstall,  upon  the  security  of  the  bills  of  lading:  but 
these  three  facts  had  not  been  communicated  to  the 
defendant  at  the  time  of  his  taking  the  cargo.  The 
Lord  Chief  Justice  held  that  the  facts  of  the  case  did  not 
shew  any  privity  between  the  plaintifis  and  the  defend- 
ant, and  that  the  latter  was  not  bound  to  accept  the  bill: 
and  he  directed  a  verdict  for  the  defendant,  with  leave 
to  the  plaintiffs  to  move  to  enter  a  verdict  for  such 
sum  as  the  (^ourt  should  think  proper. 

Montague  Chambers^  in  last  Michaelmas  Term,  obtained 
a  rule  nisi  accordingly. 

Knowles  and  WiUes  now  shewed  cause.  It  is  impossible 
to  imply  any  contract  in  this  case  to  accept  the  bill, 
because  the  defendant  knew  no  other  principal  than 
Burstall  in  the  transaction,  and  was  not  aware  that  he 
incurred  any  liability  except  such  as  attached  to 
BurstaWs  factor  by  the  receipt  of  the  com.  Being 
still  under  cash  advances  to  Burstall  upon  former 
transactions,  he  could  not  be  called  upon  to  accept  bills 
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Volume XVI L  drawn  bj  him:   and  the  plaintiffs  can  be  in  no  better 
:!^'  position  than  Burstall     There  was,  under  the  circum- 

Deppebman  stances,  no  privity  of  contract  between  the  plaintifis  and 

HuBBXBSTY.  the  defendant. 


Montague  Chambers  and  BamlU  contriL  The  plaintifie, 
having  made  advances  upon  the  com,  were  in  the  position 
of  principals,  and  entitled  to  require  all  that  they  could 
have  required  if  they  had  been  really  the  only  principals ; 
WilUams  v.  MilHnffioH{a).  This  is  like  the  case  of  a  land- 
lord giving  notice  to  a  tenant  that  if  he  holds  over 
he  shall  pay  an  increased  rent,  when,  if  the  tenant  holds 
over,  he  must  pay  the  stipulated  amount;  Roberts  v. 
Hayward(b),  So,  here,  the  fact  of  the  goods  having 
been  taken  with  notice  that  the  defendant  was  expected 
to  accept  the  bill  imposed  an  obligation  upon  him  to 
accept  The  com  was  sent  with  an  intimation  that  bills 
would  be  drawn  against  it:  and  the  com,  having  been 
received  by  the  defendant,  was  received  upon  the  terms 
that  he  should  give  his  acceptance  for  it;  SmUh  v. 
LasceUes  (cr). 

Patteson  J.  This  rule  must  be  discharged.  The 
case  would  have  been  different  if  the  plaintifls  had  given 
the  defendant  notice,  in  their  letters  to  him,  that  they 
had  bought  and  shipped  the  com  on  their  own  account, 
and  he  had  received  the  cargo  from  them  after  such  a 
proviso  on  their  part  But,  on  the  contrary,  Burstall  is 
treated  by  them  throughout  the  whole  of  the  transaction 
as  the  principal :  and,  in  their  letter  of  11th  Juhfy  the 
com  is  described  as  shipped  "  by  order  of"  Burstall^ 

(a)  I  //.  iB/.  81.  (6)  3  Car.  §•  P.  432. 

(c)  2  T.  A.  187. 
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^'and  bj  bis  authority."    Burgiatt  is  also  treated  as  the   Qneen's  Bench, 

1852 
pnncipal  in  each  of  the  two  previoite  transactionB  between 

the  plaintifls  and  the  defendant.  The  point  which  i>*p«*K»MAN 
chiefly  induced  me  to  grant  the  rule  was  that  the  bill  Hi  BBtRBTY. 
of  lading  appears  never  to  have  been  in  BuriUdH  hands 
at  all,  but  to  have  been  first  indorsed  specially  by  Syhe9 
and  Hyde  to  the  plaintiffs,  and  by  them  indorsed  speci- 
ally to  the  defendant :  so  that,  looking  only  at  the  bill 
of  lading,  there  was  some  ground  for  supposing  that  the 
special  indorsement  had  created  a  contract  between  the 
plaintiffs  and  the  defendant.  But,  looking  at  all  the 
particulars  of  the  transaction,  it  is  clear  that  there  was  no 
contract  of  the  kind.  The  plaintifls  have  no  more  right 
to  sue  the  defendant  for  not  accepting  their  draft,  than 
if  Burstall  had  drawn  on  the  defendant  and  indorsed  the 
bill  to  them,  and  the  defendant  had  then  refused  to 
accept.  The  fact  that  the  plaintiffs  were  authorized  by 
BurstaU  to  draw  in  their  own  names  does  not  give  them 
a  right  to  sue :  BurstaU  is  the  principal  of  the  defendant 
throughout ;  and  the  defendant  has  entered  into  no  con- 
tract with  the  plaintifls. 

CoLEEii>G£  J.  I  am  of  the  same  opinion*  Mr. 
BamlTs  argument,  though  very  ingenious,  does  not 
appear  to  me  relevant  to  the  facts  of  this  particular 
case.  Here  an  avowed  agent  of  a  principal  sues  another 
avowed  agent  of  the  same  principal ;  and  the  action  must 
fail  for  want  of  privity  of  contract  between  the  two 
parties  to  the  suit.  I  see  no  reason  for  assuming  that 
the  plaintifib  and  the  defendant  are  in  a  diflcrent  position, 
as  regards  the  present  transaction,  from  that  in  which 
they  stood  in  the  two  previous  transactions ;  and  certainly,  * 
upon  those  two,  the  defendant  was  not  necessarily  bound 
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VobMu  xviL  to  accept     No  such  liability  could  arise  between  them 

except  by  express  contract. 

Defpekman 

▼. 
HuBUESTY.        WiGHTMAN  J.     I  am  of  the  same  ojMiuon :  and  for 

the  same  reasons  as  those  which  have   been  already 

stated 


Lord  Cabipbell  C.  J.  concurred. 

Rule  dischai^ged  (a). 

(a)  See  IC^  0.  Coiuworth^  7  Exch.  595. 


Tuuday,  The  Qu££N  against  Hammond. 

January  13th. 

On  an  election  TNFORMATION  in  the  nature  of  a  Quo  warranto 

of  borough  X  ,  . 

councillors  for  exercising  the  oflSce  of  a  councillor  of  the  borough 

under  Stat  o  ^  -wt  -, 

5  &  6  IT.  4.      oi  Great  Yarmouth. 

inff  papers,    '       PJea.     That,  on  November  Ist  1850,  an  election  of  two 

^t^a^f r^^r  councillors  was  held  for  the  Gorleston  mid  Souihtown  or 

dldate»8*  lace"    '^  Andrew's  Ward  in  the  said  borough,  one  of  six  wards 

of  residence,  into  which  the  same  was  divided  under  staL  5  &  6  fF.  4. 
His  place  of 

business,  if  he  c.  76. :  that  defendant,  being  duly  qualified  &c.,  was  a 
do  not  reside 

there,  is  not  a  candidate :  that  the  burgesses  entitled  to  vote  did,  accord- 
within^he  ^  ing  to  the  provisions  of  the  said  Act,  elect  him  to  be  a 
the'clause:  counciUor  &C. :  and  that  the  presiding  alderman  and 
the^bMhHMs  be  ^^s^^ssors  examined  the  voting  papers  and  ascertained  and 
extensiye,  and   declared  that  defendant  had  a  majority  of  votes  and  was 

the  premises  •'        •' 

where  it  is  car-  July  elected:    and  that  he  subscribed  the  declaration 

ried  on  be  in 

the  same  ward 

as  the  residence :  and  although  the  proprietor  be  better  known  by  his  place  of  business  than 

by  his  place  of  residence. 

And  an  election  by  means  of  voting  papers  stating  only  the  place  of  business  was  held 
no  answer  to  a  quo  warranto  information. 
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required  by  statute,  and  accepted  the  office  &c.     Verifi-  Queem*g  SmcA. 

18o2. 
cation.  

Replication  :    1.  That  the  said  burgesses  in  the  plea    '^^  ^^"^ 
mentioned,  entitled  &c.,  did  not  according  to  the  pro-    Hammond. 
visions  of  the  Act  elect  defendant  to  be  a  counciUor  Ac. 
in  manner  and  form  &c.     Conclusion  to  the  coantry. 
Issue  thereon. 

2.  That  the  said  burgesses  who  (vioi  to  the  number  of 
170)  voted  for  defendant  to  be  a  councillor,  and  by 
whom  it  is  in  and  by  the  said  plea  supposed  that  he 
was  elected,  so  voted  by  delivering,  and  did  deliver, 
voting  papers  &c.  And  that  the  said  voting  papers  so 
delivered  ^Mid  not  nor  did  any  of  them  contain  the 
place  of  abode  of  the  said  William  Hammondf^  being 
the  person  for  whom  the  said  burgesses  voted  as  afore- 
said :  And  that  the  said  voting  papers  ^'  contained  erro- 
neous, ialse  and  untrue  statements  of  the  place  of  abode 
of  the  said  IV.  H.^  and  stated  as  the  place  of  his  abode 
what  was  not  in  fact  the  place  of  his  abode,  in  this,  viz. 
that  the  place  of  abode  of  the  said  W.  H,  was  and  is  in 
and  by  the  last  mentioned  voting  papers  stated  to  be 
Church  Roady  Garkstan,  whereas  in  truth  and  in  feet 
the  place  of  abode  of  the  said  fF,  IL^  before  and  at  the 
time  when  the  said  burgesses^'  did  assemble  &c.,  and 
before  and  at  the  time'of  the  delivery  of  the  said  voting 
papers  &c«,  and  also  at  the  time  of  fV.  H.  being  as  in 
and  by  the  said  plea  is  supposed  elected  as  aforesaid, 
*'  was  at  High  Street  in  the  said  borough  of  Great  Yar- 
mcfuih  in  the  said  county  of  Norfolk^  and  not  at  Church 
Roadf  Gcrlestan,  aforesaid,  or  elsewhere  than  at  High 
Street  aforesaid."  Averment,  "  that  Church  Road, 
Gtn'kstariy  was,  before  and  at  the  time  of  the  delivery" 
See,  ^^and  of  the  said  supposed   election"  &c,  '<and 
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K«iMM  XViL  Still  is,  situated  in  the  said  waid  called  The  Chrhston 
|^1__    and  Southtaum  or  Si.  Andrew's  Ward  in  the  said  plea 
The  QcTBEN    mentioned,  and  that  B^k  S^eet  aforesaid  was,  at  the 
HAMMONa     time  of  the  delivery"  &c,  <^and  of  the  said  last  men- 
tioned election,  and  still  ii^  situated  in  the  same  ward : 
and  that  Church  Road,  GorleMtons  aforesaid,  was  at  tbo 
time  of  the  delivery"  &c.,  *^  and  of  the  said  last  men- 
tioned election,  and  still  is,  distant  divers^  to  wit  186, 
yards  from  High  Street  aforesaid:   and  that   Church 
Road,  Gorleston,  aforesaid  was  not  then  nor  is  now  the 
same  place  with  or  as  High  Street  aforesaid,  but  then 
was  and  still  is  another  and  different  place."    Verifica- 
tion. 

Rejoinder*  That  the  said  voting  papers  *^did,  and 
every  of  them  did,  contain  the  place  of  abode  of  the 
said  fV.  H.f  and  did,  and  every  of  them  did,  state  as 
the  place  of  abode  of  the  said  W.  H.  what  was  in  fact  at 
the  time  of  the  delivery  of  the  said  voting  papers,  and 
of  the  said  W.  H.  being  elected,  as  in  the  said  repli- 
cation mentioned,  the  place  of  his  abode."  Conclusion 
to  the  country.     Issue  thereon. 

On  the  trial,  before  PoUoch  C.  B.,  at  the  Norfolk 
Summer  Assizes,  1851,  it  appeared  that  Hammond  car- 
ried on  an  extensive  business  as  a  miller  at  Church  Road, 
Gorleston,  but  did  not  otherwise  reside  at  the  mill,  his 
actual  residence  being  at  High  Street,  Gorleston,  the 
place  of  residence  described  in  the  replication.  The 
voting  papers  styled  him  <^  ffUliam  Hammond  of  Church 
Road,  Gorleston,  Miller."  It  did  not  appear  that  there 
was  any  fraud  or  deception;  but  it  was  objected  on 
behalf  of  the  Crown,  simply,  that  the  papers  were  not 
in  the  form  required  by  stat.  5  &  6  fF.  4.  c.  76.  s.  32., 
which  enacts  that  every  burgess  entitled  &c.  may  vote  &c. 
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"  by  deliTcring  to  the  mayor  and  aaseffiore  or  other  [>rending  OMt*'*  Smth. 

oflfeer  as  hereinafter  mentioned  a  voting  paper,  containing '____ 

the  Christian  names  and  surnames  of  the  persons  for    '^^  Qomm 
whom  he  votes,  with  dieir  respectiTe  places  of  abode  and     Hamiiowd. 
descriptions."    The  Lord  Chief  Baron  left  it  to  the  jury 
to  say  whether  the  defendant  was  as  well  known  by  the 
description  given  in  the  voting  papers,  naming  Church 
Roadf  which  was  his  principal  place  of  bnsiness,  as  he 
would  have  been  by  a  description  naming  him  as  of- 
Hiffh  Sireety  Gurlestony  where  his  family  residence  was. 
The  jury  found  that  he  was  belter  known  by  his  place  of 
business  than  by  the  place  of  his  actual  residence;  and, 
under  the  direction  of  bis  Lordship,  they  found  a  verdict 
for  defendant 

fFarttedffe,  in  last  Michaelmas  Term,  moved  for  a  new 
trial  on  the  ground  of  misdirection.  He  cited  Reffina  v. 
Deiffhtan  (a)  and  Alkn  v.  GreendU  (A).  A  rule  nisi  was 
granted. 

O^Malky  and  Couch  now  shewed  cause  (c).  There 
are  many  instances  in  which  the  place  of  business  has 
been  held  to  be  the  "  place  of  abode  "  for  the  purposes  of 
an  Act  of  Parliament  or  rule  of  Court,  though  it  was  not 
the  place  where  the  party  slept ;  Ha$lape  v.  Thome  (d), 
Akxander  v.  Milton  {e\  Roberts  v.  Williams  (jg\  Johnson 
v.  Lord  (h).     [Lord  Campbell  C.  J.     The  last  case  is 

(tt)  5  Q.  B.  896.  (6)  4  Com.  B.  100. 

( c )  Before  liOrd  Campbell  C.  J.,  Patteion  and  Coleridge  Js.      WigKhnan  J. 
bad  left  the  Court. 
id)  \M,^S.  103. 

(«)  2  CVo.  §•  Jer.  424.     S,  C.  2  Tgr,  495. 
ig)  2  Cro,  M,  A-  R.  661.     S,  C.  6  Tyr.  683. 
{h)  Moo.  Sc  M.  444. 
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Fohame  XVI L   against  you.     Coleridge  J.     It  is  enacted  in  stat.  5  &  6 

L_     W.  4.  e,  78.  s.  142.,  that  no  "inaccurate  description" 

e  Queen    ^f  place,  in  any  voting  paper,  **  shall  hinder  the   full 
Hammond,     operation  of  this  Act,"*  "  provided  that  the  description 
of  such "  "  place  be  such  as  to  be  commonly  under- 
stood.*^    That   is  not   relied   upon   on   behalf  of  the 
defendant ;  for  it  has  been  held  that  the  enactment  con- 
templates an  inaccurate  description  of  a  place  admitted 
to  be  the  right  place,  not  the  naming  of  a  place  which  is 
said  not  to  be  the  right(a).    The  tesult  of  the  authorities 
is  that  *'  place  of  abode"  in  a  rule  or  statute  may  or  may 
not  mean  place  of  residence,  according  to  the  intention 
shewn  by  the  context.    Under  the  Uniformity  of  Pnxress 
Act,  2  &  3  W.  ^.  c.  39.  8.  12.,  writs,  if  sued  out  by  an 
attorney,  are  to  be  indorsed  with  his  "  name  and  place 
of  abode";  if  by  the  party  in  person,  with  the  name  of 
the  city,  town,  &c.  and  of  the  street  and  the  "  number 
of  the  house  of  such  plaintiff's  residence.''    There  the 
Legislature  must  have  considered  that  "  place  of  abode  " 
might  signify  place  of  business.     [Coleridge  J.    Do  you 
say  that  the  words  here  mean  both  place  of  business  and 
place  of  residence  ?     Lord  Campbell  C.  J.     You  could 
not  say  that  the  place  where  a  man  pemoctates  is  not  his 
place  of  abode.]     The  words  must  mean  the  place  where 
he  sleeps,  as  well  as  the  place  where  he  is  conversant 
during  the  day.     "  The  place  where  defendant  is  con- 
versant is  suflScient"  (by  way  of  addition),  "though  not 
commorant,  nor  inhabitant":   Com.  Dig.  Abatement  (F 
25.).  4th  ed..     In   The  Southampton  Dock  Company  v. 
Richards  (ft)  it  was  objected   that   the  words   "agent 
at  the  Custom-house,"  in  the  Company's  register-book, 

(a;  Soc  Reijinuy.  Coward,  16  Q.  B.  819. 
(6)  1  Man.  f  G,  448. 
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were  not  a  sufficient  compliance  with  an  Act  requiring  QMMii'f  Bnth, 

the  "  places  of  abode"  to  be  entered;  but  the  objection  ^  ' 

did  not  prevail:  and  no  one  would  now  say  in  a  similar    '^^  Qwrin 

case  that  a  shareholder  in  a  railway  company  was  not    Hammond. 

sufficiently  designated  by  his  place  of  business.   Looking 

to  the  intention  of  the  Legislature  in  the  Act  now  in 

question,  what  is  the  object  of  re(|uiring  the  place  of 

abode  to  be  stated  in   the  voting  papers?     Clearly, 

not  to  introduce  any  question  as  to  qualification,  an 

inquiry  which  the  returning  officers  cannot  enter  into, 

but  to  identify,  by  a  clear  designation,  the  person  for 

whom  the  burgess  tendering  the  paper  desires  to  vote. 

And,  in  most  instances,  the  person  cannot  be  better 

identified  than  by  the  place  in  which  he  carries  on  his 

daily  business.     The  place  of  abode  at  the  time  of  the 

voting  is  not  an  essential  part  of  the  qualification :  the 

person  is  qualified  (under  sect.  28)  by  being  entitled  to 

appear  on  the  burgess  list :  that  is,  according  to  sect  9, 

by  having,  on  the  last  day  of  August  and  for  a  certain 

time  preceding,  occupied  certain  property  in  the  borough, 

and  by  having,  contemporaneously  with  such  occupation, 

or  successive  occupations,  been  an  inhabitant  householder 

within  the  borough  or  within  seven  miles  of  it     The 

claim  to  be  on  the  burgess  list,  under  Schedule  (D)  No.  2, 

is  on  the  ground  **ihat  I  occupy"  &c.  '^iu  the  borough, 

and  that  I  have  been  rated"  &c.     And  the  form  given 

in  No.  l,for  the  burgess  list,  is  to  state  only  the  '*  street, 

lane,  or  other  place  in  this  parish  [or  township]  where 

the  property  is  situated  for  which"  the  party  "  is  now 

rated."    The  place  of  abode  at  the  time  of  the  voting  is 

merely  the  address  of  the  party,  to  be  given  as  a  person 

would  give  his  address  in  any  ordinary  transaction,  and 

shewing  where  he  may  most  readily  be  found  at  the 
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r«fantjrf//.  time.  It  may  not,  and  need  not,  be  the  address  by 
'  which  be  was  to  be  (band  up  to  the  last  day  of  August. 
The  Queen  ^Jj^  residence  of  a  voter  at  the  time  of  an  election  is 
Uammohd.  material  on  difierent  groimdi  (as  with  reference  to  polling 
places)  and  is  under  diflferent  regulations ;  staL  6  &  7 
Viet  c  18.  9.  79.  and  Scbed  (A.)  No.  2.  In  the  form  of 
notice  of  claim  given  by  that  schedule  there  is  a  column 
for  the  **  place  of  abode**  of  the  voter,  and  a  power  is  given 
to  amend  errors  as  to  the  '^  place  of  abode,"  by  sect  4(X 
In  Re^wi  V.  Deifkton  (a)  the  rejoinder  did  not  assert 
that  the  description  was  a  sufficient  one^  bnt  excused  a 
supposed  insufficiency  in  terms  adopted  from  sect.  142 
of  slat  6  &  6  ^.  4«  c  76. :  the  point  now  taken  was 
not  raised  on  the  record.  In  Alien  v.  Greennll  {b)  the 
question  arose  upon  service  of  a  notice  of  objection 
under  stat  6  &  7  VicL  c  18.  s.  17. ;  the  person  objected 
to  as  a  voter  ought  to  have  been  served  at  his  ^'place  of 
abode";  the  notice  was  served  at  an  office  in  Ud^fiM 
Sireei;  and  the  revising  barrister  found  expressly  that 
the  office  in  lAc^fiM  Street  was  not  his  place  of  abode ; 
and  on  that  finding  the  Court  of  Common  Pleaa  grounded 
their  decision. 

Worlledget  contra.  It  may  be  conceded  that,  under 
some  statutes,  the  expression  ^^  place  of  abode"  has  two 
meanings :  but  in  stat.  5  &  6  ^.  4.  c.  76.  s.  32.  it  can 
mean  only  the  place  of  residence.  That  clause  requires 
different  modes  of  designation  for  the  candidate  and  for 
the  voter.  The  voting  paper  is  to  contain  the  names  of 
the  candidates  voted  for,  '^with  their  respective  places,  of 
abode  and  descriptions" ;  the  burgess  is  to  sign  with  the 

(a)  5  ^  ^.  896.  (6)  4  Com.  B,  100. 
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name,  not  of  bis  place  of  abode^  but  of  <^  the  street,  lane,  (fiteemh  Smtk, 

1QCO 

or  otber  place  ia  which  the  property  fat  wUcb  he  appears  .  ' 
to  be  rated  on  ihe  burgess  roll  is  siUimted.''  [Lord  '^^  Q"»w 
CmnpbeU  G.  J.  The  object  ia  one  ease  being  to  shew  HAiMOMa 
the  qualification,  in  the  other  wha  is  meant  as  the 
candidate.]  Sect.  9  requires  three  qualifications  in  the 
burgess^  without  which  he  cannot,  under  sect.  28,  be  a 
Toter ;  occupation  of  property,  inhabitancy,  and  the  being 
rated :  and  the  netice  df  claim  to  be  en  the  bucgess  list, 
Sdiedule(D.)  No.  2,  is  to  specify  three  thinga:  ''that  I 
occupy  [here  deteribe  the  house^  warehouse,  eowUing^hmite^ 
or  shop  then  occupied  hy  the  clavmamt\  in  the  borough, 
and  that  I  have  been  rated**  &c :  with  a  signature  as 
follows  :  ''John  AOen  of  [Place  of  abodey  ''Place  of 
abode"  there  most  mean  somethiog  diflEorent  firoaa  *^  ware- 
house, counting-house,  or  shop^"  if  both  are  not  part  of 
the  same  pcemises.  By  No«  3  of  the  same  schedule,  the 
party  giving  notice  of  objection  must  add  to  bis  signature 
"  the  place  ef  akode  and  property"  (the  form  treating  them 
as  distinct)  *'for  which  he  ia  said  to  be  rated  in  thebwrgeu 
hstJ^  The  ezpresnon  "  place  of  abode**  occurs  in  otber 
parts  of  this  Act,  and,  in  two  at  least  (sects.  121, 127), 
seems  evidently  to  denote  the  place  of  residence.  The 
report  of  Regina  v.  Deighionifi)  in  Daoisou  ^  Mernnde 
shews  that  the  place  mentioned  in  the  voting  papers  in 
connexion  with  the  defendant's  name  appeared  by  the 
record  to  be  his  place  of  business;  if  this  satisfied  the 
statute^  judgmeni  ought  to  have  been  given  for  the  defen- 
dant. [Cokridffs  Jv  The  case  was  decided  without  refer- 
ence to  this  c^uestioUb]    In  Luchett  v.  Knowles  {hi),  under  a 


(a)  5  Q.  B,  896.     1  Dav.  ^  Met,  682. 
(h)  2  Com.  B.  187. 
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The  Queen 
Hammond. 


roimme  XV 11.  sUtute  germane  to  this  (6  &  7  Vict  c.  18.),  Mauk  J. 
refused  to  admit  that  a  voter's  **  place  of  abode  is  part 
and  parcel  of  the  qualificationy"  adding :  *^  The  party 
may  have  resided  in  several  places :  it  clearly  would  not 
be  necessary  to  insert  them  all  in  the  register.''  AUtn 
V.  Greennn{a)  is  another  applicable  case  under  the 
same  statute.  [Lord  Campbell  C.  J.  There  does  not 
appear  to  be  any  express  decision  upon  the  enactment 
now  before  us.]  By  sect  101  of  stat  6  &  7  Vict  c.  18., 
notices  may  be  served  upon  an  overseer  '*  at  his  place 
of  abode,  or  at  hb  oflSce  or  other  place  for  transacting 
parochial  business." 

Cur.  adv.  vuli. 


Lord  Campbell  C.  J.,  on  a  later  day  of  the  term 
(January  26th),  delivered  the  judgment  of  the  Court. 

In  this  case  we  are  required  to  put  a  construction  on 
the  words  '^places  of  abode/'  in  the  32d  section  of  stat. 
5  &  6  fP.  4.  c.  76.,  which  enacts  that  ^^  every  burgess 
entitled  to  vote  in  the  election  of  councillors  may  vote 
for  any  number  of  persons  not  exceeding  the  number  of 
councillors  then  to  be  chosen,  by  delivering  to  the  Mayor 
and  assessors"  ^^a  voting  paper,  containing  the  Christian 
names  and  surnames  of  the  persons  for  whom  he  votes, 
with  their  respective  places  of  abode  and  descriptions." 

At  the  time  of  the  election  in  question  of  town 
councillors  for  the  borough  of  Chreat  Yarmouth^  the  de- 
fendant resided  with  his  family  in  High  Street^  and  he 
carried  on  the  business  of  a  miller  in  Church  Road,  having 
a  mill  there.  His  place  of  residence  and  place  of 
business  are  both  in  the  parish  of  Gorlestouy  and  within 


(a)   4  Com.  B.  100. 
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the  iitnitsof  the  borongh  of  Great  Yarmouth.     A  certain    Qnetn^u  Bench. 

number  of  the  Toting  papers  for  him  described  him  as  L- 

«  Waiiam  Hamnumd  of  Ckttrok  Road,  Garleston,  MiUer."     '^^  ^^"^^^^ 
If  his  place  of  abode  is  properij  stated  in  these  voting      nAUMOhno. 
papers  according  to  the  Act  of  I^arUMient,  be  was  ditlj 
elected  a  councillor  9  bttd  4>eherwise  he  was  nof,  and  the 
verdict  in  his  ilvour  miist  be  sd^t  a^de.      '        '^ 

AfUr  an  ^ttetitivetoorfsid^raridn  6rthd  Act'of  fParFia- 
ment,  we  are  of  0piiAi6tkkhAi'hy'pbu:e'6falfdde  it  ifteahs 
the  place  cf  residence  of  the  candidate.  Such  isT  the  usual 
meaning  of  this  expression.  In  -JtikMorCs  DicHofiary 
*^  Abode"  is  defined  to  be  **  Habitation^  dweOihg,  place  of 
residence  f  and  "  Rendence"^  is  defined  to  be  «*  Place  of 
abode;  Dwelling^  A  man's  residence,  where  he  lives 
with  his  family  and  sleeps  at  night,  is  always  his  place  of 
abode  in  the  full  sense  of  that  expression ;  and,  if  this 
be  stated  to  be  his  place  of  abode,  no  doubt  nor  diffictilty 
can  occur.  In  some  instances  he  may  be  quite  as  well 
known  if  described  of  the  place  where  he  carries  on  his 
business;  but  this  is  never  his  place  of  abode  in  the 
ordinary  sense  of  the  expression;  and  he  may  have  a 
place  of  business  to  which  he  goes  very  rarely,  and  which 
may  be  known  to  few  as  belonging  to  him. 

It  was  urged  that  the  object  of  this  enactment  was  to 
designate  the  individual  for  whom  the  vote  is  given,  by 
reqniring  the  voting  paper,  along  with  his  name  and 
surname  and  description,  to  contain  his  place  of  abode : 
but  siu^ly  this  does  not  shew  that  his  place  of  business 
may  be  stated  instead  of  his  place  of  residence ;  for,  the 
place  of  residence  being  mentioned,  no  doubt  can  exist 
as  to  the  individual  for  whom  the  vote  is  intended  to  be 
given.  The  defendant's  counsel  did  not  venture  to  con- 
tend that  a  statement  of  the  place  of  residence  would 

VOL.  xvn,  N,  s.  3  b 
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Fo/ume  XFIL    not  be  sufficient     They  most  therefore  say  that  a  choice 

1852  •      •  • 
L_  is  given  to  state  in  the  voting  paper  either  the  residence 

Th«  QuEKN    Qf  j|jg  candidate  or  his  place  of  business,  and,  if  he  has 

Hammond,     several  places  of  business,  any  one  of  them  which  the 

different  voters  may  think  fit  to  select.     But  this  latitude 

might  lead  to  confusion  and  errors  in  summing  up  the 

votes ;  and  the  object  of  the  Legislature,  as  contended 

for  on  the  part  of  the  defendant,  will  be  more  effectually 

gained  by  considering  that    the  language  employed  is 

used  in  the  ordinary  sense. 

Wherever  the  expression  "  place  of  abode"  occur*  in 
this  Act  of  Parliament,  it  will  be  satisfied  by  the  meaning 
of  place  of  residence  ;  and  in  some  places  where  it  occurs, 
as  in  section  121  and  127,  and  in  Schedule  (D.)  No.  2, 
referred  to  by  section  17,  it  will  admit  of  no  other 
meaning.  We  are  bound  to  suppose  that  it  is  used  in 
the  same  sense  throughout  the  whole  statute. 

Reffina  v.  Ddghton  {a)  was  relied  upon  by  the  counsel 
for  the  relator  as  an  express  decision  upon  the  meaning 
of  the  expression  ^^  place  of  abode'^  in  this  section  of  the 
Act  of  Parliament:  but  there  the  rejoinder  admitted  that 
the  defendant's  place  of  abode  had  not  been  truly  stated 
in  the  voting  papers,  and  merely  averred  that  he  was  so 
described  in  the  voting  papers  without  any  fraud,  and 
that  the  description  so  given  of  him  was  as  well  known 
as  if  his  place  of  abode  had  been  mentioned.  The  judg- 
ment of  the  Court  against  him  proceeded  upon  the 
ground  that  his  place  of  abode  had  not  been  mentioned 
in  the  voting  papers;  and  the  Court  did  not  there 
decide  that  his  place  of  business  could  not  be  considered 
his  place  of  abode. 


(a)  5  Q.  B.  896. 
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On  the  part  of  the  defendant  reliance  was  placed  on  Quee»*«  Benek. 

1 852 
Roberts  v.  lViUiam8{a\     That  case  turned  on  the  statute  \ 

24  G.  2.  €.  44.,  which  requires  notice  of  action  to  be  Qoken 

indorsed  with  the  name  of  the  attorney  intendin*^  to  sue    Hammond. 
out  process  "together  with  the  place  of  his  abode."    The 
Court  held  that  an  indorsement  stating  the  attorne;*8 
place  of  business  was  sufficient  within  that  Act :  princi- 
pally, it  appears,  because  the  information  intended  to  be 
furnished  under  that    Act   was   the   place   where  the 
attorney,  as  such  and  acting  in  such  character,  was  to  be 
found ;  and  the  decision  is  manifestly  inapplicable  to  the 
case   of  the   abode  of  an  individual,  merely    as  such, 
iudependent  of  any  profession  or  business.     The  defend- 
ant's counsel  likewise  referred  to  the  cases  in  which  it 
has  been  held  that  an  affidavit  describing  the  deponent 
of  his  place  of  business  is  enough  where  by  rule  of  Court 
he  should  be  described  as  of  his  place  of  abode.     These 
cases    only    prove   that,   for    some  purposes,    place  of 
residence  may  be  the  place  of  abode ;  and  they  are  of 
little  use  to  shew  the  meaning  to  be  given  to  the  words 
in  the  Municipal  Corporation  Act     There  is  however  a 
statute  in  pari  materia,  the  Registration  of  Voters^  Act, 
6^7    Vict  c.  18.;    and,  in  construing  this  Act,  the 
learned  Judges  of  the  Court  of  Common  Pleas  seem  to 
have  been  of  opinion  that  where  it  uses  the  words  place 
of  abode  it  means  place  of  residence ;  Luchett  v.  Knowles{b\ 
Allen  v.  Greensill  (c). 

We  have  been  much  pressed  by  the  fact  in  the  present 
case  that  the  defendant  was  as  well  known  by  his  place 
of  business  as  by  his  place  of  residence  :  but,  if  we  were 


(a)  2  a  M.^  B,  «5l.     S.  C.  6  Tgr.  5fi3. 
(h)  2  Com,  B.  187.  (c)  4  Com.  B.  100. 

3  E  2 
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Fohime  xvih   to  hold  that  the  place  of  business  is  sufficient,  we  must 

!___  lay  down  a  general   rule   upon  the    subject,  which,  if 

e  qqeen  unqualified,  would  in  many  instances  defeat  the  object 
Hammond,  ^f  ^^  Legislature,  and,  if  qualified  with  the  condition 
that  the  candidate  is  as  well  known  by  his  place  of 
business  as  by  his  place  of  residence,  might  lead  to  great 
uncertainty  and  much  litigation.  Wc  think  it  the  safer 
and  better  course  to  conclude  that  the  Legislature  used 
the  words  in  their  plain  and  ordinary  sense,  and  required 
that  the  voting  paper  shall  contain  the  candidate's  place 
of  residence,  by  which  in  all  cases  he  may  easily  be 
.  identified. 

For  these  reasons  we  think  that  the  verdict  for  the 
defendant  must  be  set  aside,  and  the  rule  for  a  new  trial 
made  absolute. 

Rule  absolute. 


wedneMdap,      Thc    QuEEN    agatust    Sir    George    Cockburn, 

Jannafy  14th.  ' 

The  Duke  of  Northumberland,  and  others. 
Reported,  16  Q.  B.  480. 


j^nJ^^^^ii^i  '^^^  Queen  against  Leith,  Secretary  of  the 
London  and  Westminster  Steam  Boat 
Company. 

Reported,  \  E.  ^  B.  121. 
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Queeiia  Bench, 

J  852. 


Hall  against  Dyson.  ja^^\^\i 

A  SSUMPSIT.     The  declaration  stated  that,  before  An  agreement 
and  at  the  time  of  the  undertaking  and  promise  of  of  an  insoWent 
defendant  thereinafter  mentioned,  one  David  Bryan  was  J|,e  editors, 
indebted  toplaintiflF  in  400/. ;  that  the  said  D.  B.  then  was  ^^?ce"f  op^ 
a  prisoner  for  debt  in  actual  custody  in  York  Castle^  and  !»^'<>"  ^^® . 
had  applied  by  petition  in  a  summary  way  to  the  Court  chargejto paj 
for  relief  of  Insolvent  Debtors  in  England  for  his  dis-  certain  sum  of 
charge  from  custody,  according  to  the  provisions  then  in  sideration  that 
force  for  the  relief  of  insolvent  debtors  in  England;  that  draw  his  oppo- 
thereupon  the  said  petition  was,  before  the  said  under-  guJJhljonsIdero- 
taking  &c.  of  defendant,  duly  referred  to  the  county  ^"^^^"L^"' 
court  of  Fork  for  the  hearing  thereof;    that  the  said  P<>*y  ^^  ^^« 
application  of  D.  B.  for  his  discharge  as  aforesaid  was  ore*  Act.  and  a 

"  fraud  upon  the 

pending  as  aforesaid  and  undetermined  before  and  at  other  creditors. 

the  time  of  the  said  undertaking  &c. ;  that  plaintiff  had  do  not  appear 
before  then  threatened  to  oppose,  and  was  then  about  to  btobe^^ld*^ 
oppose,  the  discharge  of  D.  B.  upon  such  application ;  goi^^en^s^funds. 
and  that  thereupon  afterwards,  to  wit  on  &c.,  in  con- 
sideration that  plaintiff  would  witlulraw  his  opposition 
to  the  discharge  of  D.  B.  upon  such  application,  defend- 
ant  undertook    and   then   promised   plaintiff   that   he, 
defendant,  would  pay  50/.  to  plaintiff,  through  his  agent 
Arthur  Wright,   on   31st  May  1851.     That,   after   the 
making  of  the  said  undertaking    and   promise   of  de- 
fendant, to  wit  on  &c.,  the  said  application  of  D.  B,  was 
duly  heard  and  determined  by  the  Judge  of  the  said 
county  court ;  that  plaintiff,  confiding  &c.,  did,  ftom  and 
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Folume  xviT.   after  the  time   of  the   said   undertakins   and   promise 

1852  .  ... 
1__  hitherto,  altogether  cease  and  withdraw  his  opposition  to 

^^^^  the  discharge  of  D.  B.  upon  such  application,  and  did 
Dyson.  ^Qt  at  any  time  or  in  any  manner  oppose  or  attempt  to 
oppose  the  said  application ;  that  the  time  for  opposing 
the  said  discharge  elapsed  long  before  the  commence- 
ment of  this  suit,  to  wit  when  the  said  application  was 
heard  and  determined  as  aforesaid ;  of  all  which  premises 
defendant  had  notice :  yet  defendant  did  not  nor  would, 
on  31st  May  1851,  or  at  any  time  before  or  since, 
although  often  requested  so  to  do,  pay  the  said  50/. 
or  any  part  thereof  to  plaintiff  through  his  agent  the 
said  A.  fV.f  or  to  plaintiff,  or  in  any  other  manner,  but 
wrongfully  neglected  and  refused  so  to  do. 

Fourth  plea :  That,  before  and  at  the  time  of  the  said 
undertaking  and  promise,  to  wit  on  &c.,  the  said  David 
Bryan  was  indebted  to  plaintiff  as  in  the  declaration 
mentioned,  and  also  to  divers  other  persons,  to  wit  &c., 
in  divers  other  sums  of  money  amounting  in  the  whole 
to  a  large  sum  of  money,  to  wit  &c. ;  and  defendant 
further  saith  that  the  said  undertaking  and  promise  was 
made  and  plaintiff's  opposition  withdrawn,  as  in  the 
declaration  mentioned,  without  the  leave  and  license, 
privity  or  consent,  and  in  ftaud,  of  the  said  other  creditors 
of  the  said  D.  A,  and  without  the  privity  or  consent  of 
the  said  D.  B.,  and  without  the  privity  or  consent  of 
the  said  Judge  of  the  said  county  court.    Verification. 

Replication  to  fourth  plea :  That  the  said  undertaking 
and  promise  was  not  made,  nor  the  said  opposition  with- 
drawn, in  fraud  of  the  said  other  creditors,  or  any  or 
either  of  them,  in  manner  and  form  &c.     Issue  thereon. 

On  the  trial,  before  Manic  J.,  at  the  Northamptonshire 
Summer  Assizes,  1851,  it  appeared  that  Brf/an,  on  26lh 
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May  1851,  being  then  a  prisoner  for  debt  in  York  dutki   Queen'$  Bemek, 

petitioned  for  his  discharge  under  the  Insolvent  Debtors' ' 

Act  (a).     The  usual  notices  were  given  to  the  creditors ;        ^^'•*' 
and  Bryan  shortly  afterwards  received  notice  of  opposition       Dyiok. 
from  the  plaintiff,  one  of  his  creditors.     Before  the  case 
came  on  for  hearing  in  the  county  court,  defendant,  who 
was  Bryan's  attorney,  gave  to  Wright^  the  plaintiff's  agent, 
the  following  memorandum : 

**  Memorandum. 
"  In  consideration  of  Mr.  Matthew  Hall  withdrawing  the 
opposition  in  the  case  oi  David  Bryan^  now  a  prisoner 
in  York  Castk,  l,  Henry  fVittiam  Dyson,  undertake  to  pay 
the  sum  of  fifty  pounds  to  the  said  Matthew  Hall  through 
his  agent  Arthur  Wright^  to  be  paid  on  Saturday  next 
'*  Henry  Wm.  Dyson  (Solr.),  York. 
"Signed  May  26th  ISSl." 

Wright  had  previously  given   to  defendant  the  fol- 
lowing document : 

"  In  the  Court  for  Relief  of  Insolvent  Debtors. 
"  In  the  matter  of  the  petition  of  David  Bryan^  an  insol- 
vent debtor. 
"  I  undertake  and  consent  to  the  withdrawal  of  oppo- 
sition on  behalf  of  Mr.  HaU  on  the  payment  of  the  sum 
of  fifty  pounds  to  me.  Dated  this  26th  day  of  May 
1851. 

**  (J^To  MaUhew  Hall) 

Arthur  Wright^ 

The  jury  found  a  verdict  for  the  plaintiff,  leave  being 
reserved  to  move  to  enter  a  nonsuit.     Miller  Serjt,  in 

(a)  Stat.  1  &2  rtW.c.  110. 
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VobmeXVii    Michaelmas  Term  1851,  obtained  a  rule  nisi  for  a  non- 

J852.  .,  .    r-    1 
suit,  or  arrest  of  judgment 

Hall 

▼. 
Dyson.  Humfrey  and  Sir  J.  E.  Eardley  Wilmot  now  shewed 

cause.  On  the  motion  for  a  nonsuit,  the  question  for 
the  Court  is,  whether  the  learned  Judge  should  have 
directed  the  jury  that  the  arrangement  proved  between 
the  defendant  and  the  plaintiff  was  void  for  illegality. 
Murray  v.  Reeves  (a)  will  be  principally  relied  on  for  the 
other  side.  But  that  case  is  quite  distinguishable,  first,  it 
turned,  not  upon  the  present  Insolvent  Debtors'  Act,  but 
upon  Stat  1  G.  4.  c.  119.  Secondly,  in  that  case  the  money, 
in  consideration  of  which  the  opposition  was  to  be  with- 
drawn, was  to  be  paid  by  the  insolvent  out  of  the  estate, 
and  the  creditor  so  withdrawing  was,  by  the  agreement, 
to  be  the  sole  assignee.  Such  an  arrangement  was 
clearly  in  fraud  of  the  other  creditors,  and  to  their 
damage.  But  there  is  no  such  fraud  in  the  present 
case.  The  estate  is  not  affected  in  any  way.  Gould  v. 
WUliams  (b)  will  also  be  relied  on.  But  there,  too,  the 
money  in  consideration  of  which  the  opposition  was 
withdrawn  was  to  be  paid  by  the  insolvent  himself, 
presumably  out  of  property  that  would  otherwise 
have  been  all  available  among  the  creditors.  It  can- 
not be  denied  that  a  creditor  may  withdraw  his 
opposition,  if  the  other  creditors  are  not  injured  by  his 
doing  so.  [Lord  Campbell  C.  J.  But  yet  it  may  be 
illegal  to  take  money  for  so  withdrawing.]  That  question 
would  turn  upon  the  express  words  of  the  Act  In 
Taylor  v.  Wilson  (c)  it  was  held  that  a  security  given  by 
a  bankrupt  to  a  creditor,  in  consideration  of  his  forbearing 

(a)  8  ^.  ^  C.  421.  (6)  4  Dowl.  P,  C.  yj. 

(c)  oExch.25\, 
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to  oppose  the  bankrupt  on  his  last  examination^  is  not  Queen**  Bench. 

void  under  stat  12  &  13  Vict  c.  106.  *.  202.,  although  it  !^ 

would  have  been  void  if  given  in  consideration  of  the  for-  ^^^ 

bearing  to  oppose  the  allowance  of  the  certificate.  That  I>y8on. 
case  shews  how  strictly  clauses  of  this  kind  are  to  be  con- 
strued. [Lord  Campbell  C.  J.  Suppose  a  creditor  withdrew, 
for  a  pecuniary  consideration,  from  an  opposition  which 
proceeded  upon  the  ground  of  fraudulent  concealment 
by  the  debtor?]  It  is  difficult  to  say  that  a  creditor 
could  be  forced  to  oppose,  even  under  such  cir- 
cumstances. [Lord  Campbell  C.  J.  A  voter  has  a 
perfect  right  to  stay  away  from  the  poll :  that  does  not 
make  it  legal  for  him  to  receive  money  for  staying  away.] 
Simpson  v.  Lord  Howden  (a)  is  an  authority  to  shew  that 
what  a  man  may  do  legally,  he  may  take  money  for  doing. 
In  Jones  v.  ffaite  (b)  Alderson  B.  says :  **  why  should  not 
the  doing  what  is  legal  be  a  good  consideration  ?^ 
[Patteson  J.  In  Taylor  v.  Wilson  {c)  the  security  in  con- 
sideration of  which  the  opposition  was  withdrawn  was 
held  by  an  innocent  indorsee.]  That  would  not  prevent 
the  security  from  becoming  absolutely  "  void,"  under 
sect  202,  if  it  were  at  first  given  contrary  to  the  statute. 
But,  in  fact,  a  creditor  is  in  no  way  bound  to  oppose  an 
insolvent.  His  opposition  is  not  even  a  duty  of  imperfect 
obligation :  it  is  a  privilege  which  he  may  exercise  or  not 
as  he  thinks  fit  Stat  1  &  2  Vict  c.  110.  s.  72.  provides 
only  that  "  it  shall  be  lawful"  for  creditors  to  oppose. 

(a)  9Cl.^  Fin,  61.,  in  Dom.  Proc<  affirming  the  judgment  of  Exch. 
Gh.  in  Lord  Howden  ▼.  Simp$on,  \0  A.  ^  E,  807.,  which  reversed  the 
judgment  of  Q.  B.  in  Lord  Howden  v.  Simpeon,  10  A.  ^  E,  793. 

(6)  5  New  Cu.  341.  347,  in  Exch.  Cb.,  affirming  the  judgment  of  C.  B. 
in  Watte  v.  Jone$,  1  liew  Cku  656.  Judgment  of  Exch.  Ch.  affirmed  in 
Dom.  Proc.  ;  Joneg  v.  Waite,  9  CI.  §•  F.  101. 

(c)  bExch,  251. 
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fVume  xvii.       As  to  that  part  of  the  motion  which  is  in  arrest  of 

1852 
\ judgment,  the  facts  upon  the  record  are,  in  legal  effect, 

^^^^        the  same  as  those  proved  at  the  trial :  it  is  not,  there- 

DY90N.       fore,  necessary  to  add  anything  on  that  point 

MiUer  Serjt  (with  whom  was  G.  Hayes),  contriL  The 
plaintiff's  agreement  is  clearly  in  fraud  of  the  other  cre- 
ditors, and  to  their  detriment ;  and  such  an  agreement  is 
void  at  common  law.  Nerotr.  Wallace  {a)  and  Murray  v. 
Reeves  {b)  are  in  point  The  observations  of  all  the 
Judges  in  the  former  case,  that  such  agreements  are 
contrary  to  the  policy  of  the  bankrupt  laws,  and  create 
precedents  which  maybe  used  for  corrupt  and  fraudulent 
purposes,  apply  equally  to  the  present  case.  It  would 
be  most  dangerous  to  hold  that  a  creditor  is  always  at 
liberty  to  withdraw  his  opposition.  The  discharge  of  an 
insolvent  sends  him  into  the  world  with  a  fresh  credit, 
on  the  assumption  that  a  proper  investigation  into  his 
conduct  and  his  liabilities  has  taken  place:  the  with- 
drawing of  opposition  by  a  creditor  would  often  obstruct 
or  altogether  prevent  such  investigation,  and  inflict  an 
injury  upon  the  creditors  and  upon  the  public.  ^jiKaye 
V.  Bolton  (c)  it  was  held  that  a  covenant  by  a  friend  of  a 
bankrupt  to  pay  all  the  bankrupt's  debts  in  full,  in 
consideration  that  the  creditors  would  proceed  no  further 
under  the  commission,  was  valid ;  but  there  the  creditors 
were  not  only  not  injured,  but  benefited  by  the  arrange- 
ment Lord  Kenyan  expresses  himself  to  that  effect  in 
the  judgment;  and  Lavorence  J.  distinguishes  the  case 
from  Nerot  v.  Wallace  (a).    Here  other  creditors  may  not 


(a)  3  r.  R.  17.  Kh)  8  B,  ^C  421. 

(c)  6  r.  R,  134. 
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have  opposed,  because  they  knew  that  they  could  avail  Qut€n*$  Bemek. 
themselves  of  the  plaiutifF's  opposition :  in  that  case  the 
withdrawing  of  that  opposition  is  an  injury  to  them.  As 
to  the  argument  that  an  agreement  of  this  kind  is  not 
immoral,  because  a  creditor  is  not  obliged  to  oppose,  the 
answer  is,  that  it  becomes  immoral  when  he  agrees  to 
take  money  for  exercising  his  discretion.  (He  was 
then  stopped  by  the  Court.) 

Lord  Campbell  C.  J.  This  rule  must  be  made 
absolute.  There  is  no  doubt  that  the  plaintiff  might 
have  withdrawn  his  opposition,  if  he  chose;  but  he  had 
no  right  to  agree  to  do  so  in  consideration  of  receiving 
money.  When  Simpson  v.  Lord  Howden  (a\  which 
has  been  cited  for  the  plaintiff,  was  before  the  House 
of  Lords,  I  concurred  with  the  rest  of  their  Lordships 
in  holding  the  agreement  which  was  the  subject  of 
dispute  to  be  valid :  but  we  did  so  on  the  ground  that 
there  was  nothing  in  the  agreement  itself  to  shew  that 
it  was  necessarily  of  an  illegal  character,  or  in  fraud  of 
the  public.  In  the  present  case,  the  creditor  is,  as  it 
were,  bought  off;  and  he  was  under  a  moral  obligation 
to  continue  his  opposition,  inasmuch  as,  by  giving  notice 
of  it,  he  had  led  the  other  creditors  to  believe  that  he 
really  intended  to  oppose.  The  consequence  of  his 
withdrawing  is  that  justice  is  disappointed,  because  the 
adjudication  is  made  without  the  proper  investigation 
having  taken  place.  It  seems  to  me  that  the  considera- 
tion for  receiving  the  money,  which  is,  to  withdraw  his 
opposition,  and  that  after  having  given  notice  of  it,  is 
clearly  immoral.     Murray  v.  Reeves  (b)  was  not  so  strong 

(a)  9  CL  ^  Fin.  61.  (6)  8  ^.  §•  C.  421. 
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Volume  XVII,  a  case  as  this,  although  the  agreement  there  was  still 
pronounced  to  be  invalid;  for  there  the  money  in  con- 
sideration of  which  the  agreement  was  made  was  to  be 
paid  to  the  plaintiff  as  assignee  of  the  bankrupt  Taylor 
V.  Wilson  (a)  is  no  authority :  in  that  case  the  question 
turned  upon  the  language  of  the  particular  statute. 
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Patteson  J.  I  am  of  the  same  opinion.  This  is  an 
action  between  the  immediate  parties  to  the  agreement, 
and  therefore  the  case  differs  from  Taylor  v.  fVibon  (a), 
where  the  defendant  was  an  innocent  indorsee  of  the 
security  which  was  the  subject  of  the  action.  The  agree- 
ment here  is  clearly  illegal,  not  only  upon  the  face  of  it, 
but  because  it  is  manifest  that  a  fraud  was  committed 
upon  the  other  creditors.  The  case  oi Gould  v.  Williams  (b) 
I  consider  to  have  been  decided  upon  the  principle  which 
should  govern  cases  of  this  kind.  And,  upon  that  prin- 
ciple, I  think  that  the  agreement  in  question  is  illegal^ 
inasmuch  as  it  is  contrary  to  the  policy  of  the  Insolvent 
Debtors*  Act,  and  amounts,  moreover,  to  a  fraud  on  the 
other  creditors.  The  duty  of  opposition  on  the  part  of  the 
creditor  may  be  a  duty  only  of  imperfect  obligation:  but, 
if  he  has  the  option  of  pursuing  one  course  or  the  other, 
it  is  an  immoral  act,  against  the  policy  of  the  law,  and  a 
fraud  upon  the  other  creditors,  to  take  money  for  exer- 
cising that  option. 

CoLERiDQB  J.  I  am  of  the  same  opinion.  Murray 
v.  Reeves  (c)  was,  I  think,  properly  decided :  and  uj)on 
the  authority  of  that  case  the  agreement  here  is  void,  the 


(a)  (>  Exch.  251.  {b)  4  Dowl.  p.  C.  91. 

l^c)  8  ^.  ^  C.  421. 
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consideration  for  it  beinc:  illeffal,  inasmuch  as  it  amounts   Q«e«»*»  Bench. 

1852 
to  a  fraud  upon  the  other  creditors.     No  doubt  the  duty 

of  opposition  on  the  part  of  a  creditor  is  a  duty  of  imper- 
fect obligation  :  but  here  the  plaintiff  seeks  to  make  the 
non-fulfilment  of  that  obligation  the  ground  of  the 
contract  upon  which  he  sues.  That  is  a  contract  which 
the  Court  cannot  recognize. 

Rule  absolute  for  a  nonsuit  (a). 

(a)  Wightnum  J.  was  absent 
Reported  bj  Frand$  Elli$,  Esq. 


The  Queen  against  Greene  and  others,  Overseers  wtdnenday, 
of  the  Poor  of  Gateshead,  Durham.  """"^^  ^'*^* 


^J^HOMAS  Christopher  Maynard^  Esquire,  auditor  of  Q^^*-* 

JL       ,  whether,  under 

the   Durham   Audit    district    in    the    county    of  stat  7  &  a 
Durham,  at  his  audit  in  November  \%^0,  disallowed  a  M.6i.,62.,  the 
certain  item  in  the  account  of  the   guardians  of  the  mi^oners  can' 
poor    of    the     Gateshead  Poor    law    union,  namely  :  oSro  of  toi!*** 

lector  of  poor 
rates  and 
assistant  overseer  in  a  parish,  or  whether  the  appointment  of  assistant  overseer  still  belongs 
exclosiTelj  to  the  inhabitants  of  the  parish  in  vestrj,  under  stat.  59  G.  3.  e.  12.     But, 

Where  union  guardians  have,  under  an  order  of  the  Poor  law  Commissioners,  appointed  an 
assistant  overseer,  the  order  is  valid,  by  stat.  4  &  5  ^.  4.  c.  76.  «.  105., and  the  appointment 
is  good,  and  the  power  of  the  inhabitants  in  vestry  to  elect  an  assistant  overs^r  superseded, 
until  the  order  is  quashed  on  certiorari.  So  held  on  motion  to  quash  a  disallowance  by  the 
Poor  law  Auditor  of  a  sum  charged  in  the  overseers*  accounts  for  the  salary  of  an  assistant 
overseer  elected  by  the  vestry. 

The  vestry  of  a  parish  forming  part  of  a  union  elected  R,  (after  stat  7  &  8  Vid.  c.  lOI.) 
to  the  ofiBce  of  assistant  overseer  of  the  parish.  The  union  guardians,  in  the  same  month, 
appointed  C/.  to  be  the  collector  of  rates  and  assistant  overseer  of  the  same  parish.  A. 
quarter*8  salary  having  been  paid  to  U.  by  the  guardians  of  the  union,  the  Poor  law 
Auditor  disallowed  the  sum  in  the  union  accounts,  and  surcharged  the  amount  upon 
the  guardians  who  had  signed  a  cheque  for  the  payment.  On  appeal  by  these  guardians 
under  stat.  7  &  8  Viet,  e.  101.  «.  36.,  the  Commissioners,  by  an  order  addressed  to  the 
auditor,  the  union  jTuardians,  the  appellants  individually,  and  the  overseers,  declared  the 
disallowance  unlavmil  and  directed  tne  payment  to  be  allowed ;  and  it  was  allowed  by  the 
auditor  on  his  next  audit. 

Held,  on  motion  by  the  overseers  to  quash  the  allowance,  that  it  was  valid,  being  made 
pursuant  to  an  unrescinded  order  of  the  Poor  law  Commissioners,  whether  U.  was  rightly 
elected  or  not. 
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The  allowance  of  60/.,  half  a  year's  salary  to  Thomas 
Shafto  Robson  as  assistant  overseer  of  the  said  parish. 

And  he  allowed  a  certain  other  item,  which  had  not 
been  allowed  in  the  said  account,  namely : 

The  sam  of  30/.,  one  quarter's  salary,  paid  by  the 
guardians  of  the  said  union  to  John  Usher  as  collector  of 
poor  rates  and  assistant  overseer  of  the  same  parish. 

The  said  disallowance  and  allowance  by  the  auditor 
having  been  brought  into  this  Court  by  certiorari, 
PcLshley^  in  last  Michaelmas  Term,  obtained  a  rule  to 
shew  cause  why  they  should  not  be  quashed  (a). 

The  following  facts  appeared  on  affidavit,  and  by 
the  auditor^s  return  to  the  writ 

The  parish  of  Gateshead  forms  part  of  a  Poor  law 
union,  which  is  joined  with  other  unions  in  a  district  for 
the  purpose  of  audit  On  6th  November^  1849,  a  vestry 
meeting  of  the  inhabitants  of  Gateshead  was  convened 


(a)  Tbe  rule  called  upon  the  prosecutors  to  shew  cause  :  Why  the  dk- 
allowance  in  the  account  of  the  above  mentioned  overseers,  for  the  year 
ending  *29th  September^  1850,  by  Thomaa  Chrittopher  Maynard,  Esq.  as 
auditor  of  the  district,  of  the  sums  of  602.,  of  92.  6$  4<L,  of  U.  18«.  6d. 
and  of  42.  1 1«.,  severally  disallowed  by  him  on  the  15th  day  of  Noventber, 
1850,  and  the  allowance,  in  the  balance  sheet  or  account  of  the  Gateshead 
Poor  Law  Union  for  the  same  period,  by  the  said  T.  C.  Maynard  as  such 
auditor,  of  the  sum  of  302L,  on  the  said  16th  day  of  Noventber,  1850,  which 
said  sum  of  d02L  had  at  a  previous  audit  been  disallowed  by  the  said 
T.  C.  Maynord,  should  not  respectively  be  quashed;  and  why  the  said 
several  sums  so  disallowed  and  allowed  respectively  should  not  be  paid 
to  the  parties  respectively  entitled  thereto  by  the  parties  who  ought 
respectively  to  pay  tbe  same;  and  why  the  costs  of  the  defendants  in- 
curred in  the  prosecution  of  this  certiorari  should  not  be  paid  by  the 
Treasurer  of  the  Board  of  Guardians  of  the  GaUthead  Poor  Law  Union  : 
upon  notice  of  this  rule  to  be  given  to  the  said  T.  C.  Maynard  and  to  tbe 
Clerk  of  the  said  Board  of  Guardians. 

The  items  of  9L  6*  4<1,  12.  18«.  6d.  and  42.  \\$.  will  not  require 
further  notice,  the  objections  to  them  having  been  waived  on  the  argument. 

The  grounds  of  ihe  certiorari  will  appear  tiifllciently  by  the  report. 
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for  the  purpose  of  electing  an  asBistant  overseer  of  that  Que«»*»  Btneh. 

parish,  under  stat.  69  G.  3.  c.  12.  *.  7.     Robson  and  L__ 

Usher  were  named  as  candidates,  and  Robson  was  TbeQrBBN 
elected;  and  on  November  30th  he  was  appointed  to  G»bw*«- 
the  said  office  of  assistant  overseer  by  warrant  of  two 
justices,  at  a  salary  of  120/.  a  year.  He  accepted  and 
entered  upon  the  office.  On  November  20th,  184^^,  the 
Board  of  Guardians  of  the  Gateshead  Union  appointed 
Usher  to  be  the  assistant  overseer  and  collector  of 
rates  for  the  same  parish  of  Gateshead ;  and  early  in 
1850  the  guardians  paid  him  30/.,  one  quarter's  salary. 
A  question  arising  as  to  the  legality  of  the  appointment, 
no  further  sum  was  paid.  A  quarterns  salary  was  paid 
to  Robson  by  the  overseers  in  March,  1850. 

At  the  District  audit  before  Maynard,  on  1 6th  and  17th 
May^  1850,  the  auditor  disallowed  the  payment  to  Usher 
(after  hearing  the  legality  of  his  appointment  discussed), 
and  stated  his  reason  in  writing,  namely,  that  the  guard- 
ians were  not  legally  authorized  to  appoint  Usher  to  the 
office  of  assistant  overseer  and  collector :  and  he  sur- 
charged the  said  sum  of  30/.  upon  three  guardians  of  the 
union  who  had  signed  the  cheque  for  payment  of  Ushers 
salary.  The  rest  of  the  account  was  allowed.  The  parties 
aggrieved  by  the  surcharge  appealed  to  the  Poor  law 
Commissioners  for  relief  under  stats.  7  &  8  Vict.  c.  101. 
s,  36.,  and  11  &  12  Vict  c.  91.  s.4.;  and  an  order 
under  seal  was  thereupon  issued  by  the  Poor  law  Board, 
dated  28th  October,  1850,  addressed  to  the  guardians  of 
the  union,  the  churchwardens  and  overseers  of  the  parish, 
the  auditor,  the  three  appellant  guanlians  of  the  union  by 
name,  the  clerk  of  petty  sessions  for  the  division,  and  the 
treasurer  of  the  union,  whereby  the  Board  decided  that 
the  reasons  stated  by  the  auditor  for  his  surcharge  were 
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unlawful,  and  ordered  that  the  payment  made  to  Usher 
should  be  re-entered  in  the  account  No  notice  of  an 
intended  appeal  had  been  given  to  the  overseers  of 
Gateshead,  or  the  guardians  of  the  union.  At  the 
following  audit,  November  15th,  1850,  the  auditor,  in 
conformity  to  the  said  order  of  the  Poor  law  Commis- 
sioners, rescinded  his  former  disallowance,  allowed  the 
salary  claimed  by  Usher,  and  stated  in  writing  that  he 
did  so  ^^in  obedience  to  the  order  of  the  Poor  law  Board 
for  that  purpose,  bearing  date  the  28th  day  of  October 
last"  He  also  disallowed  the  sum  of  60/.,  appearing  by 
the  account  to  have  been  paid  to  Robson  as  ^'assistant 
overseer's  half  year's  salary,"  and  stated  in  writing,  as  his 
reason,  that  the  appointment  of  Robson  as  assistant 
overseer  was  illegal,  ^'  inasmuch  as  an  appointment  had 
previously  been  made  by  the  Board  of  Guardians  legally 
entitled  to  make  the  appointment  of  assistant  overseer  of 
the  said  parish." 

The  appointment  by  the  guardians  took  place  under 
the  following  circumstances. 

The  Gateshead  Union  was  formed  in  1836,  before  and 
since  which  time  Gateshead  has  been  a  parish  maintaining 
its  own  poor.  At  a  meeting  of  guardians  of  the  Gateshead 
Union  on  May  8th,  1838,  James  Hudson  was  (as  ap- 
peared by  their  minutes)  "  appointed  collector  of  poor 
rates"  for  Gateshead  parish.  Before  his  appoint- 
ment there  had  been  no  paid  collector,  but  the  duties 
had  been  discharged  by  the  overseers  for  the  time  being. 
There  had  been  several  previous  orders  of  the  Commis- 
sioners (the  first  on  April  5th  1837,  the  last  on  August 
1st,  1837),  addressed  to  the  Union  Guardians,  directing 
them  within  specified  times  to  appoint  collectors  for  such 
parishes  as  the  guardians  should  deem  to  require  them  ; 
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and  collectors  had  been  appointed  under  these  orders,  QutrHii  nemch 
but  none  for  Gateshead.     The  time  limited  by  the  last  of       ^^^  ' 
these  orders  expired  on  September  15,  1837,  no  appoint-    '^**«  ^^^^ 
ment  having  then  been  made  for  Gateshead.  Gmenb. 

On  June  8tb,  1838,  the  Poor  Law  Commissioners^  in 
execution  of  the  powers  vested  in  them  by  staU  5  &  6 
}F.  4.  c  76.,  made  an  order :  **  That  the  guardians  of  the 
poor  of  the  ChUeshead  Union,  in  the  county  of  Durham^ 
shall,  within  one  month  fix>m  the  date  of  this  order, 
appoint  a  fit  and  proper  person  to  be  the  collector  of 
the  poor  rates  of  the  parish  of  Gateshead^  if  the  said 
guardians  shall  deem  it  to  require  a  collector,  and  shall, 
as  soon  as  conveniently  may  be  after  such  appointment, 
report  the  same  to  us  the  said  Poor  Law  Commissioners, 
in  order  that  we  may  approve  or  disallow  the  same, 
or  give  such  other  directions  thereon  as  the  case  may 
require."  **  And,  in  case  and  so  often  as  any  person  so 
appointed  shall  die,  or  resign,  or  be  removed,  the  said 
Board  of  Guardians  shall,  as  soon  as  conveniently  may 
be  after  such  death,  resignation,  or  removal,  proceed  in 
like  manner  to  a  new  appointment  And  we  do  hereby 
further  order"  &c  '*  that  the  said  collector  shall  be  paid 
by  a  poundage  of  ^d.  in  the  pound  upon  all  rates 
collected  by  him;"  (and  by  a  further  poundage  upon 
other  moneys  to  be  collected).  And  we  do  further  order" 
&c.  ^^that  the  following  shall  be  the  duties  of  such 
collector."  The  order  then  set  forth  various  duties 
relative  to  the  collecting,  paying  over  and  keeping 
account  of  parish  moneys  (a):  and  it  proceeded: 
"  And  we  do  hereby  further  order,  that,  if  the  guar- 

(a)  The  duties  were  the  same  as  those  pointed  out  bj  the  order  set 
forth,  9  A.  if  B.  924,  note  (a)  (lU  Cambridge  Union)  ;  which  order,  so 
far  as  it  is  there  printed,  was,  throughout,  in  nearly  the  same  terms  as  the 
present. 

VOL.    XVII.    N.    8.  3   F 
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(Hans  shall  deem  that  such  parish  shall  require  such 
services  as  are  usually  performed  by  an  assistant  overseer, 
they  may  appoint  the  person  so  appointed  as  collector 
for  such  parish  to  perform  the  duties  of  an  assistant 
overseer  for  such  parish  accordingly.  Provided  always, 
and  we  do  hereby  order,  direct,  and  declare^  that,  if 
either  of  the  churchwardens  or  overseers  of  the  said 
parish  is  willing  and  desirous  to  collect  the  rates^  the  said 
parish  shall  not  be  deemed  to  require  a  collector ;  and 
that  in  such  case  the  churchwardens  and  overseers  of 
the  said  parish  shall  observe  the  following  niles  and 
regulations."     Rules  were  then  laid  down. 

It  appeared  by  affidavit,  referring  to  the  correspond- 
ence of  the  Commissioners,  that  this  order  was  issued  in 
consequence  of  a  communication  to  them  from  the 
guardians  of  the  Gateshead  Union  {May  17th,  1838X 
stating  that  they  had  seen  the  necessity  of  appointing  a 
paid  collector  for  Gateshead^  and  had  resolved  to  appoint 
Hudson  with  a  poundage  &c.,  but  requesting  to  know, 
as  there  was  no  order  of  the  Commissioners  authorizing 
such  appointment,  whether  application  should  be  made 
to  them  for  an  order,  or  whether  it  would  bo  sufficient  to 
forward  a  copy  of  the  resolution  for  their  confirmation. 
The  auditor^s  return  stated  that  the  guardians  of  the 
Gateshead  Union  did  not  appoint  any  collector  within 
the  time  specified  by  the  order  of  June  8th. 

Hudson  entered  upon  the  said  office,  by  direction  of  the 
Board  of  Guardians,  on  June  25th  1838,  and  discharged 
the  duties  from  that  day  continuously  till  25th  June 
1842,  when  he  resigned.  It  did  not  appear  that  his  appoint- 
ment was  submitted  to  the  Poor  Law  Commissioners  for 
approval .  In  his  affidavit,  used  in  opposition  to  the  present 
rule,  he  stated  thai  during  bis  whole  time  of  service  he  was 
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paid  by  a  poundage  of  Ad,  &c.,  in  conformity  with  the  order   Qhma**  BmcH. 

of  June  8th :  and  "  That  he  doth  verily  believe  that,  in  L_ 

appointing  this  deponent  to  the  said  oflBce,"  "  the  said  ''^^  ^""^ 
guardians  did  not  claim  or  intend  to  assume  any  power  Gmk»«- 
or  authority  to  appoint  this  deponent  to  the  said  office 
independent  of  or  without  the  authority  or  direction  of 
the  said  Poor  Law  Commissioners:  And"  ''that  he  doth 
verily  believe  the  appointment  of  this  deponent  on  the 
said  8th  day  of  May,  1838,  was  intended  to  take  efiect 
under  the  said  order  of  the  Poor  Law  Commissioners ; 
and  that  the  date  of  the  entry  of  this  deponent  upon 
the  said  office  on  the  said  25th  day  of  June^  1838,  was 
intended  to  be  in  compliance  with,  and  to  take  effect 
under,  the  provisions  of  the  said  order  of  the  Poor  Law 
Commissioners  limiting  the  period  for  the  making  of  the 
said  appointment;  and  that  the  appointment  of  this 
deponent  was  duly  approved  by  the  said  Poor  Law  Com- 
missioners.'* And  that  his  appointment,  as  he  believed, 
was  never  questioned  or  disputed,  and  that  he  was 
always  recognized  by  the  Commissioners  and  the 
respective  Boards  of  Guardians  for  the  time  being 
of  the  Gateshead  Union  as  the  sole  collector  of  the 
poor  rates;  that  he  acted  with  the  entire  know- 
ledge and  acquiescence  of  the  said  Commissioners  and 
guardians:  and  that  he  verily  believed  he  was  never 
appointed  assistant  overseer  or  collector  by  the  inha- 
bitants of  GatoAeorf  assembled  in  vestry  for  that  purpose. 
The  Commissioners,  on  November  27th  1838,  made  a 
further  order.  That  the  guardians  of  the  Gateshead  Union 
"shall,  within  one  month  from  the  date  of  this  onler, 
appoint  one  or  more  fit  and  proper  person  or  persons 
to  be  the  assistant  overseer  or  assistant  overseers  of  such 
of  the  several  parishes  comprised  therein  as  the  said 
3  F  2 
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June  8th,  1838.     He  iidded  thai  his  salary  of  120/.  was 
regularly  paid^  and  his  appointment  never  questioned. 

Foreman  having,  in  October^  1849,  intimated  his  in- 
tention to  resign  on  2dth  December^  the  guardians  of  the 
union,  at  a  meeting  held  November  20th,  1849,  appointed 
John  Usher  collector  and  assistant  overseer  in  the  place 
of  Foreman,  at  the  same  salary  of  120/.;  and  the  Poor 
Law  Commissioners,  by  a  letter  of  their  secretary,  on 
15th  December,  1849,  sanctioned  the  appointment  and 
salary ;  and  Ufher  acted  as  collector  and  assistant  over- 
seer of  Gateshead  in  pursuance  and  under  the  authority 
of  his  said  appointment 

On  this  and  a  prior  day  of  the  term  (a), 


Atherton,  for  Maynard,  and  Tomlinson,  for  Usher, 
shewed  cause.  As  to  the  disallowance  of  Robsons  salary  : 
If  Hudson  was  well  appointed  by  the  guardians,  his  suc- 
cessors were.  The  Poor  Law  Commissioners  have  a 
general  authority  by  stat.  4  &  5  ^  4.  c.  76.  s,  46. 
to  direct  the  appointment  of  paid  officers  for  parishes. 
[Patteson  J.  Not  assistant  overseers.  Their  appoint- 
ment is  in  the  inhabitants,  by  stat.  59  G.  3.  c.  12.  s.  7.] 
It  had  been  common,  before  the  decisions  in  Regina  v. 
The  Poor  Law  Commissioners,  Re  Strand  Union  {b)  and 
Re  Cambridge  Union  (c),  for  the  Commissioners  to  order 
appointments  of  collectors  by  Boards  of  Guardians. 
Those  cases,  which  were  subsequent  to  the  order  of 
June  8th,  1838,  determined  that  such  appointments 
were   illegal.     But   then,   by  stat  2  &  3  Vict,   c.  84. 

(a)  January  17tb,  before  Lord  CampbeB  €.  J.,  PlcUtuon,  Coleridge 
and  Wxghtman  Js.  :  Coleridge  J.  left  the  Court  soon  after  the  argument 
commenced.  January  2l8t»  before  Lord  Campbell  C.  J.,  Patteton  and 
Coleridge  Js.      mghtman  J.  was  at  Guildball. 

l6)  9  ^.  ^  E.  <K)l.  (0  9  A.  I  E.  f»l  I. 
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(Royal  assent,  26th  August^  1839),  all  orders   of   the   Quetn^t  B^neh, 
Commissioners  theretofore  issued  for  the  making  of  such 
appointments  were  declared  as  valid  as  if  warranted  by    '^^  Qvkes 
Stat.  4  &  5  fF.  4.  c.  76.  (a).     [Lord  CampbeU  C.  J.       Grkenk. 
That  supplied  the  defect  of  authority  as  to  HiuisimJ] 
So  &r  as  the  duties  of  collecting  were    concerned, 
it  legalized  the  order  as  to  the  appointment  of  Hudson 
and  as  to  the  appointment  of  successors.     It  is  true  that 
HudsofCs  appointment  by  the  guardians   took  place  a 
month  before  the  order  of  June^  1838:  but  it  is  clear 
from  all  the  facts  deposed  to,  and  from  the  correspond- 
ence, which,  by  stat.  4  &  5  ^.  4.  c.  76.  s,  4.,  has  the 
authenticity  of  a  record,  that  it  was  known   of  and 
acquiesced  in  afterwards   by  the  Commissioners,   and 

(a;  Sut.  2  &  3  Vict  c.  84.  t.  2.  enacU :  **  That  all  orden  herctofbro 
made  and  issued  under  the  hands  and  seals  of  the  Poor  I^w  Commissioners, 
and  not  rescinded  by  them,  or  quashed  before  the  O'th  day  of  May  in  the 
present  year,  by  which  the  said  Commissioners  may  hare  directed  the 
orerseers  or  guardians  of  any  parish  or  union  to  appoint  any  person  to  coU 
loct  the  rates  for  the  relief  of  the  poor  in  any  parish  or  parishes,  or  shall 
have  defined  or  specified  or  directed  the  execution  of  the  duties  of  such 
person,  or  the  places  or  limits  within  which  the  same  shall  be  performed, 
or  shall  have  directed  the  mode  of  appointment,  or  determined  the  continu- 
ance in  office  or  dismissal  of  any  such  person  from  his  office,  or  the  amount 
or  nature  of  the  security  to  be  given  by  any  such  person,  or  shall  have 
regulated  the  amount  of  salary  payable  to  any  such  person,  or  the  time  or 
mode  or  the  proportions  of  payment  thereof,  shall  be  deemed  and  the  same 
are  hereby  declared  to  have  the  same  force  and  validity  as  if  the  same  had  been 
warranted  by  an  Act**  &c  (4  &  5  W.  4.  e.  76.) ;  "  and  the  Commissioners 
shall  have  the  same  powers  and  authorities  with  respect  to  all  such  orders, 
and  to  tue  persons  appointed  in  pursuance  thereof,  as  they  have  with 
respect  to  orders  made  and  issued  and  the  paid  officers  appointed  under 
the  provisions  of  the  said  Act;  and  that  every  person  appointed  by 
guardians  of  the  poor  under  any  such  order  of  the  said  Commissioners 
shall  have  the  like  powers,  authorities,  privileges^  immunities,  protections, 
and  remedies,  in  and  for  the  performance  of  his  duty  under  such  order, 
as  are  by  law  given  to  overseers  of  the  poor  in  the  performance  of  the  like 
duty." 
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Vohm%xvn,  that   Hudson  was    considered   to    be  in   office    under 

!__  the    order,    though   the  ceremony    was    not    used   of 

Tbe  Queen  digmigging  and  re-appointing  him.  Such  a  ratifi- 
Oebbnb.  cation  was  recognized  by  the  Court  in  Regina  v. 
Grimshaw  {a\  [Lord  Campbell  C.  J.  According  to 
your  argument,  Ushei^s  right,  since  stat  2  &  3  Vict 
c.  84.9  does  not  depend  upon  HudsorCs  being  well 
appointed.]  It  may  be  material  that  each  officer  after 
Hudson  succeeded  another  who  was  well  appointed. 
[Lord  Campbell  C.  J.  Usher  receives  a  salary  as  assistant 
overseer.  Hudson  never  was  assistant  overseer.]  By 
the  order  of  yuneSth,  1838,  the  guardians  were  directed 
to  appoint  a  collector,  and  successors  to  such  collector  on 
death,  resignation  or  removal,  and,  if  they  should  deem 
it  necessary,  to  make  an  appointment  of  assistant  overseer 
as  well  as  collector.  The  order  of  June  8th,  being  for  the 
appointment  of  a  collector,  was  good  by  stat  2  &  3  VicL 
c.  R4.  s.  2.,  and,  being  good  so  far,  is  good  for  the  whole. 
[Lord  Campbell  C.  J.  It  might  be  good  for  one  appoint* 
ment  and  not  for  the  other.]  Stat  7  &  8  Fict  c.  101. 
s.  &1.  recites  stat  2  &  3  Vict  c.  84.  5.  2.,  and,  reciting 
also  that  it  is  expedient  that  the  collectors  should  in 
certain  cases  be  invested  with  other  of  the  duties  of 
overseers  of  the  poor,  enacts :  *^  That  the  inhabitants  in 
vestry  assembled  of  any  parish  situated  within  the  district 
for  which  any  collector  or  assistant  overseer  appointed 
under  any  order  of  the  said  Commissioners  now  acts  may 
appoint  such  collector  or  assistant  overseer  to  discharge 
all  the  duties  of  an  overseer  of  the  poor,  in  addition  to 
those  of  collector  of  poor  rates  for  such  parish,  and  in  the 
same  manner  as  if  he  were  appointed  thereto  as  an  assist- 
ant overseer  under  the  provisions  of  an  Act''  &c.  (59  C  3. 
(«)  \o  Q.  B,  747. 
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<?.  12.);  **and  wherever  any  such  collector  or  assistant  Qwen'M  Bench. 
overseer  has  been  or  may  be  appointed  under  any  order 
of  the  said  Commissioners,  and  whilst  the  said  order 
remains  in  force,  the  powers  of  any  vestry  or  parish 
officers  or  of  any  other  persons,  other  than  the  Board  of 
Guardians  of  such  parish  or  union  (if  a  Board  of  guar- 
dians have  been  constituted),  to  appoint  any  collector 
or  assistant  overseer,  and  (if  so  directed  by  the  said 
Commissioners)  every  appointment  under  such  powers 
shall  cease  ^  (a).  That  assumes  that  a  person  may,  before 
this  Act,  have  been  well  appointed  to  perform  duties  of 
an  assistant  overseer  by  order  of  the  Commissioners. 
The  words  do  not  mean  that,  after  the  statute,  the 
inhabitants  in  vestry  may  in  such  case  appoint  a  person 
to  do  all  the  duties  of  an  overseer,  including  those 
previously  discharged  by  the  assistant  overseera  The 
duties  of  this  latter  office  do  not  necessarily  comprise 
all  those  of  an  overseer;  and  the  meaning  of  the  clause 
is  that  the  inhabitants  may  superadd  those  if  they  think 
proper.  [Lord  Campbell  C.  J.  Can  it  be  supposed 
that  the  Legislature  intended  giving  such  a  strange 
power  to  the  vestry?]     Wherever  the   powers  of  an 


(a)  Sect.  62  enacts :  "  That  if  the  Board  of  Guardians  of  any  parish  or 
union  make  application  to  the  said  Commissioners  to  direct  the  appoint- 
ment of  a  paid  collector  of  the  poor  rates  in  such  parish  or  union,  or  in 
any  parish  or  parishes  of  such  union,  it  shall  be  lawful  for  the  said  Com- 
missioners, by  order  under  their  hands  and  seal,  to  direct  the  said  Board 
of  Guardians  to  appoint  such  a  collector;  and  the  said  Commissioners  shall 
have  the  same  powers  with  respect  to  such  collectors  as  are  given  to  them 
by  the  said  first  recited  Act**  (4  &  5  fF. 4.  c.  76.)  "  with  respect  to  paid 
officers ;  and  all  powers  of  the  inhabitants  of  any  parish  in  vestry  assembled, 
or  of  justices  of  the  peace,  or  of  any  persons,  other  than  the  Board  of 
Guardians  of  such  parish  or  union,  to  appoint  any  collector  for  any  such 
parish  as  aforesaid,  and  (except  when  otherwise  directed  by  the  said 
Commissioners)  all  appointments  under  such  powers,  shall  cease." 
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assbtant  overseer  have  been  well  granted  under  an 
order  of  the  Commissioners^  there,  by  the  express  words 
of  this  clause,  the  powers  of  the  vestry  cease.  And  the 
decision  In  re  The  Cambridge  Union  (a)  does  not  go  the 
length  of  establishing  that  for  defined  purposes  relative 
to  the  ^'superintending  or  assisting  in  the  administration 
of  the  relief  and  employment  of  the  poor**  (such  as  are 
indicated  in  sect.  46  of  stat  4  &  5  ^.  4.  c  76.)  the 
Commissioners  may  not  invest  an  officer  with  the  powera 
of  an  assistant  overseer.  [Lord  Campbell  C.  J.  I  doubt 
whether,  even  to  this  extent,  they  can  so  interfere  with 
the  functions  of  the  vestry  under  stat.  59  G.  3.  c.  12.] 
Either  under  stat.  7  &  8  Vict.  c.  101.  s.  61.  or  under 
stat  2  &  3  Vict  c.  84.  s.  2.,  the  present  appointment 
is  good.  [Lord  Campbell  C.  J.  StaU  2  &  3  VicL  c.  84. 
s.  2.  is  hopeless.  The  other  clause  may  avail  you  as  a 
substantive  enactment,  but  not  to  make  stat  2  &  3  VicL 
c  84.  say  what  it  does  not  say.  Pattesan  J.  Before  that 
Act,  an  appointment  by  the  Commissioners,  either  of 
collector  or  of  assistant  overseer,  would  have  been  bad. 
The  statute  legalized  the  one  expressly,  by  sect  2;  it 
cannot  be  inferred  that  the  Legislature  has  recognized 
a  power  as  to  the  other.  Wightman  J.  Do  not  the 
words  ''  in  addition  to  those  of  collector,''  in  stat 
7  &  8  Vict  c.  101.  s.  61.,  shew  that  a  collector  simpliciter 
was  contemplated  in  the  former  enactment?]  As  col- 
lector, he  would  take  all  his  authority  from  the 
appointment  legalized  by  stat  2  &  3  Vict  c.  84. ; 
but  he  might  have  been  exercising  other  functions 
within  the  words  of  stat  ^  &  5  IV.  A.  c.  76.  s.  46., 
independently  of  such  appointment.  [Patteson  J.  The 
enactments  come  to  this,  that  the  (\)nimissioncrs  may 

(a)  9  A.^E.  911. 
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appoint  a  collector,  but  cannot  give  him  further  powers:  Q,ueH*t  Bench. 
if  they  wish  to  clothe  him  with  the  powers  of  an  assistant        ^^^^' 
overseer,  it  must  be  done  through  the  inhabitants  in    The  Queen 
vestry,     tf  the  vestry  will  not  act,  they  must  be  without       Greene. 
an  assistant  overseer.     Lord  Campbdl  C.  J.     The  officer 
here  is  appointed  with  a  salary  of  120^  for  doing  two 
things:  we  cannot  separate  them.J 

But,  further,  the  order  of  the  Commissioners,  whatever 
be  its  merits,  is  valid  until  quashed  on  certiorari ;  stat. 
4&5W.4.C.  76. 8s.  105.,  108.  Here  that  has  not  been 
done ;  the  appointment  stands,  and  it  is,  for  some  of  its 
purposes  at  least,  not  even  impeached.  If  parties  do 
not  think  proper  to  question  the  order  on  certiorari, 
they  may,  in  lieu  of  that  process,  have  their  appeal 
against  what  has  been  done  under  the  order,  and  against 
the  auditor's  decision  thereupon,  by  stat  7  &  8  Vict 
c.  101.  s.  36.  The  intention  of  the  Legislature  on  this 
bead  b  further  shewn  by  stat.  11  &  12  Vict,  c,  91.  s.  4. 
At  all  events  the  original  order  of  the  Commissioners  is 
not  to  be  disputed  in  the  present  form.  [Lord  Campbell 
C.  J.  It  is  a  very  inconvenient  mode  of  questioning  an 
appointment,  to  appeal  against  payments  of  salary  as 
items  in  an  account  But  you  yourselves  are  objecting 
to  the  allowance  oiRobsovCs  salary.] 

If  Usher  is  well  appointed,  the  disallowance  oiRobsorCs 
salary  must  stand,  for  the  powers  of  vestry  to  appoint  a 
person  who  shall  officiate  as  assistant  overseer  will  have 
ceased  by  stat  7  &  8  Vict  c.  101.  a.  61. 

BlisSf  for  the  Guardians,  and  Peuhky  and  Udall  for  the 
overseers,  contr^.  Under  stat  7  &  8  Vict  c.  101.  a.  61., 
the  powers  of  the  vestry  cease  only  if  the  "  collector  or 
assistant  overseer"  is  well   appointed  under  the  Com- 


808  Q.  B.  HILARY  TERM. 

Voiume  XVI!,   missioDers*  order.     That    section  speaks   of  a  "  collec- 
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! —  tor  or  assistant  overseer  appointed   under  any   order 

y.      '^    of  the   said  Commissioners,"  as  if  assistant   overseers 
*KENE.      ^ere,  under  the  existing  law,  appointed  by  such  order. 
Yet  it  recognizes  the  appointment  of  assistant  overseers 
under  stat.  59  G,  3.  c.  12. ;  and  the  power  of  making 
such  appointment  is  not  at  all  interfered  with  by  stat. 
2  &  3  Fict  c.  84.     The   opponents  of  this  rule   are 
obliged  to  contend  that  the  term  '*  assistant  overseer" 
is  used  here  in  two  different  senses,  and  that,  before  the 
Act  7  &  8  FicL  c.  101.,  there  had  been  some  limited  appoint- 
ment to  the  office,  which  the  inhabitants  in  vestry  were 
now  authorized  to  enlarge.      But   there  is  no  ground 
for  this  supposition.     An  assistant  overseer  is  presumed 
(where  no  express  restriction  appears)  to  be  an  overseer 
for  all  purposes;    Skingley  v.  Surridge  (a).   Paints    v. 
Attwood  (b).     If  the  Legislature,  in  framing  this  enact- 
ment, have  misapprehended  the  state  of  the  law,  their 
mistaken  recital  of  it  cannot  bind ;    Dore  v.  Grray  (c), 
RusseU  V.  Ledsam  {d).     And  no  clear  ground  appears, 
by  the  clause  itself,  or  otherwise,  for  alleging  that  the 
rights  of  the  vestry  under  stat  59  G,  3.  c,  12.  are  to  any 
extent  superseded,  or  that  an  assistant  overseer,  in  the 
general  sense  of  that  term,   might   not   be   appointed 
by  the  vestry  in  1849.     The  Act  of  7  &  8  Vict,  could 
have  no  bearing  upon  Hudson^E  appointment,  made  six 
years  before :  and  stat  2  &  3  Vict,  c.  84.  is  expressly 
limited  to  the  appointment  of  collectors  of  rates.     If  the 
order  of  the  Commissioners  is  invalid  as  to  the  appoint- 
ment of  assistant  overseers,  it  is  so  altogether :  an  order 
bad  in  part  is  bad  for  the  whole.     [Lord  Campbell  C.  J. 

(a)  \iM,^W.  503.  (6)  ti  Cmn.  B.  38. 

(c)  2  T.  R.  358.  366.  i^d)  14  M,  ^  W,  574.  589. 
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We  do  not  consider  that  to  be  the  rule  now  (a\l     At  all  Queen't  Bench, 

'  1852. 

events  the  appointment  is  entire.    And,  as  to  the  orders 

which  are  relied  upon,  the  last  two  are  entirely  for  the 
appointment  of  assistant  overseers.  None  of  the  appoint- 
ments, as  stated,  appear  to  have  been  made  in  conformity 
to  the  orders.  [Lord  Campbell  C.  J.  On  a  question  of 
allowance  or  disallowance,  after  the  officers  have  been 
for  a  long  time  serving,  can  we  inquire  into  the  regu- 
larity of  the  appointment  with  the  same  rigour  as  if  we 
were  on  a  quo  warranto  ?]  The  question  is  whether  the 
office  exists  at  all.  [Lord  Campbell  C.  J.  Collector  and 
assistant  overseer  are  both  offices  known  to  the  law: 
there  might  have  been  a  regular  appointment  to  each.] 
It  is  the  appointment  that  creates  the  office,  here:  and 
the  appointments  are  no  execution  of  the  authority  con- 
ferred by  the  orders.  '[Lord  Campbell  C.  J.  There  is 
not  only  inconyenience,  but  great  hardship  upon  officers 
whose  subsistence  may  be  endangered,  in  raising  such 
questions  at  this  period.]  It  may  be  questioned  whether 
the  Commissioners  could  order  an  appointment  of  succes- 
sors to  a  collector.  Tlie  supposed  ratification  cannot  make 
these  appointments  good.  The  doctrine  of  ratification 
does  not  apply  to  offices  of  a  public  nature.  Hudson's 
appointment  at  least,  made  on  8th  May,  1838,  was  void 
from  the  first;  and  that  which  is  void  cannot  be  rati- 
fied ;  Case  of  Sir  Robert  Dudley  {b)y  Dame  Arundel 
V.  The  Earl  of  Pembroke  (c),  Colledge  de  PhysUiani 
Case{d).  The  case  of  Regina  v.  Grimshaw  (e)  difiered 
widely  from  this.  The  question  there  was,  whether  or 
not  the  office  of  coroner  for  a  borough  was  full,  the 
appointment  having  been   made  before  the  grant  of 

(a)  See  Riffina  t.  lUbintom,  ant^,  p.  466.         (h)  3  Inst.  231. 

(c)  Dyer,  263.  b.  (d)  IML  Rep.  212.  213. 

(e)   10  Q.  J?.  747. 
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Quarter  Sessions.  It  is  true  that  the  time  limited  by 
statute,  after  the  making  of  such  grant,  was  not  observed : 
but  the  office  did  not  grow  out  of  the  grant  of  Quarter 
Sessions:  it  was  incident  to  the  constitution  of  the 
borough.  The  council,  who  took  upon  them  to  remove 
the  coroner,  had  recognized  him  in  the  office,  and  had 
taken  no  regular  step  to  remove  him.  If  not  regularly 
appointed,  he  was  not  such  a  mere  usurper  that  the 
corporation  could  at  once  treat  the  office  as  vacanU 
Again,  it  does  not  appear  in  the  present  case  that  in  any 
of  these  appointments  the  guardians  professed  to  act  in 
ratification  of  an  order  of  the  Commissionere.  The  only 
valid  recognition  of  the  respective  orders  would  have 
been  by  an  express  appointment  under  each,  within  the 
time  specified  by  it  Time  was  of  the  essence  of  the 
power.  There  was  no  confirmation  by  the  Commis- 
sioners of  Hudson's  appointment  as  collector;  only  a 
vague  approbation:  and  the  subsequent  confirmations 
relate  to  the  joint  office  of  collector  and  assistant  over- 
seer. Again,  the  appointment  was  a  grant,  which  the 
guardians,  who  have  a  corporate  capacity,  should  have 
made  under  seal;  Paine  v.  Strand  Union  (a),  Lamprell 
V.  BUUricay  Union  {by  The  appeal  to  the  Poor  Law 
Commissioners  under  stat  7  &  8  Vict,  c,  101.  s.  36.  was 
not  conclusive:  it  was  a  judicial  proceeding;  and  the 
appellants  did  not  give  notices  to  the  adverse  parties. 
[Lord  Campbell  C.  J.  Can  we  possibly  go  into  that 
question  now  ?J  As  to  Robson^s  salary,  there  has  been 
no  appeal  and  decision.  The  argument  that  the  orders 
of  the  Commissioners  cannot  be  impeached  until  they 
have  been  brought  up  by  certiorari  assumes  that  the 
orders  were  such  as  they  had  jurisdiction  to  make. 
It  cannot  be  intended  by  stat  4  &  5  fF.  4.  c.  76.  s.  105. 


(a)  8  Q.  B.  326. 


ib)  3  Exch.  283.  306. 
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that  any  order  whatever,  which  they  raay  choose  to  make,   Queen^t  Beneh. 

shall  have  force  till  a  certiorari  can  be  obtained.    [Lord  "^^  ' 

Campbell  C.  J.  The  clause  must  be  understood  with  a  '^^  Qumn 
limitation ;  if,  in  making  their  order,  they  haveacted  in  GasBNB. 
pursuance  of  the  statute ;  at  least  thinking  that  they  carried 
it  into  effect.  The  protection  would  not  apply  if  they 
ordered  that  a  man  should  be  beheaded.]  Newbauld  v. 
Coltman  (a)  illustrates  the  distinction.  [Coleridffe  J. 
Sect.  105  saya  only  that,  until  removed  and  quashed  on 
certiorari,  the  order  shall  be  obeyed  and  enforced  '^as  if 
the  same  had  not  been  so  removed.**] 

Cur.  adv.  vult 

Lord  Campbell  C.  J.,  in  the  ensuing  vacation 
{Febnuiry  10th),  delivered  the  judgment  of  the  Court. 

On  bringing  up  of  the  accounts  of  the  auditor  of  the 
Gateshead  Ximoiiy  two  objections  are  made:  1.  To  the 
allowance  of  30^  paid  by  the  guardians  of  the  Union  for 
a  quarter's  salary  of  John  Usher  as  collector  of  the  rates 
and  assistant  overseer  of  the  parish  of  Gateshead^  ap- 
pointed by  the  guardians  of  the  union.  2.  To  the 
disallowance  of  60^  paid  by  the  overseers  of  the  parish 
of  Gateshead  to  Thomas  Shafto  Robson  for  a  half  year's 
salary  as  assistant  overseer  of  the  parish,  elected  by  the 
vestry. 

As  to  the  first  objection :  It  appears  that  the  auditor, 
considering  that  John  Usher  had  not  been  legally 
appointed,  on  the  16th  &  17th  May  1850,  at  his  audit 
then  held,  disallowed  to  the  Guardians  of  the  Union  the 
sum  of  30Z.  paid  to  Usher^  and  surcharged  three  persons, 
guardians  of  the  poor  of  the  pomA  with  thatsum(&).  These 
parish  guardians  required  him  to  state  his  reasons ;  which 

(a)  6  E*eh.  189.  (b)  See  p.  795,  inte. 
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Volume  XV IL  he  (lid ;  and  thereupon  (hey  appealed  to  the  Poor  I-.aw 
1852,  g^,^^  ^jjjpj.  ^^  3gj|j  section  of  stat  7  &  8  Vict  c.  101. 
The  QuBEN  The  Poor  Law  Board,  by  their  order  of  28th  October  1850, 
Greene,  decided  that  the  disallowance  and  surcharge  were  un- 
lawful. The  auditor  therefore,  at  a  subsequent  audit,  on 
the  15th  November  1850,  in  obedience  to  such  decision, 
reversed  his  former  disallowance  and  allowed  the  sum  of 
302.  to  the  guardians  of  the  union.  The  effect  of  this  is 
to  give  the  guardians  of  the  union  credit  for  the  30/.  in 
their  accounts  with  the  parish,  and  to  fix  the  parish  with 
it  The  overseers  now  apply  to  us,  and  contend  that, 
although  the  then  guardians  of  the  parish  who  elected 
to  appeal  to  the  Poor  Law  Board  are  bound  by  their 
decision,  yet  that  they  the  overseers,  representing  the 
parish  at  large,  are  no  parties  to  that  appeal,  and  not 
bound  by  the  decision. 

Whether  they  may  be  right  in  so  contending  or  not, 
still  it  is  plain  that,  in  making  that  decision  and  order, 
the  Poor  Law  Board  were  acting  strictly  within  the 
jurisdiction  given  to  them  by  the  36th  section  of  stat. 
7  &  8  VicL  c.  101.  Then  the  105th  section  of  stat 
4  &  5  ^  4.  c.  76.  applies;  and  their  order  must  be 
obeyed  until  set  aside  by  this  Court  on  removal  by 
certiorari,  which  has  not  been  done.  The  order  is 
addressed  to  the  guardians  of  the  Union,  to  the  overseers 
of  the  parish,  to  the  then  guardians  of  the  parish  (a),  and 
to  the  auditor.  And  therefore  the  auditor  was  not  only 
justified  in  allowing  the  302.  in  obedience  to  that  order, 
but  bound  to  do  so;  and  this  Court  must  confirm  that 
allowance,  wholly  irrespective  of  the  question  whether 
Usher  was  strictly  appointed  or  not 

(a)  See  p.  795,  ante. 
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As  to  the  second  objectioD :  The  disallowance  of  60/.   Queen's  Bendk, 
to  the  overseers  of  the  parish  as  to  the  salary  of  Thomas        ^^^^- 
Shafto  Robson  involves  the  question  whether  he  was  duly    '^^^  Quben 
appointed  to  the  office  of  assistant  overseer.     He  was      Grebmb. 
elected  on  the  26th  November  1849,  by  the  inhabitants 
in  Vestry  under  stat  69  G,  3.  c.  12.  s.  7.;  and  all  the 
requisites  of  that  Act  were  complied  with.     The  question 
is  whether  any  subsequent  Acts,  and  the  circumstances 
which  have  occurred,  have  deprived  the  parish  of  the 
right  so  to  appoint  him.     Now  no  Act  prior  to  that  of 
7  &  8  Vict  c,  101.  directly  deprives  them  of  that  right, 
whatever  powers  the  intermediate  Acts  may  have  con- 
ferred on  the  Poor  Law  Board. 

The  61st  section  of  that  Act,  after  reciting  stat. 
2  &  3  Vict  c,  84.,  which  confirmed  the  appointment  of 
collectors  of  poor's  rates  under  orders  of  the  Poor  Law 
Board,  and  further  reciting  that  it  is  expedient  that  such 
collectors  should  in  certain  cases  be  invested  with  other 
of  the  duties  of  overseers  of  the  poor,  enacts:  "  That  the 
inhabitants  in  vestry  assembled  of  any  parish  situated 
within  the  district  for  which  any  collector  or  assistant 
overseer  appointed  under  any  order  of  the  said  Commis- 
sioners nmo  acts  may  appoint  such  collector  or  assistant 
overseer  to  discharge  all  the  duties  of  an  overseer  of 
the  poor,  in  addition  to  those  of  collector  of  poor  rates 
for  such  parish,  and  in  the  same  manner  as  if  he  were 
appointed  thereto  as  an  assistant  overseer  under  the 
provisions  of "  stat.  59  G.  3.  c.  12.:  **  arid  wherever  any 
stich  collector  or  assistant  overseer  has  been  or  may  be 
appointed  under  any  order  of  the  said  Commissioners, 
and  whilst  the  said  order  remains  in  force,  the  powers  of 
any  vestry  or  parish  officers  or  of  any  other  persons,  other 
than  the  Board  of  Guardians  of  such  parish  or  union  (if 
VOL.  XVIL  N.  8.  3  o 
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Volume  xviL   a  Board  of  Guardians  have  been  constituted),  to  app 

'        any  collector  or  assistant  overseer^  "  shall  ceased    The 

Y.  part  of  this   clause,  as  to  inhabitants  in  vestry  ad 

■*^^*-  powers  to  a  collector,  applies  only  to  collectors  who  \ 
acting  as  such  at  the  time  of  the  passing  of  that  Act  I 
August  1844),  and  is  therefore  immaterial  to  the  pre: 
question.  The  latter  part  in  terms  forbids  the  inhabit 
to  exercise  the  powers  of  stat.  59  G,  3.  c.  12.  *.  7.  wl 
there  is  a  collector  or  assistant  overseer  appointed  under 
order  of  the  Poor  Law  Board,  and  whilst  such  order  rerm 
in  force.  Certainly  Usher  had  been  appointed  coUe 
and  assistant  overseer  under  an  order  of  the  Poor  I 
Board  on  the  20th  November  1 849 ;  and  that  order  remai: 
in  force  (if  ever  it  was  in  force  at  all)  at  the  time  wl 
JRobson  was  appointed  on  the  26th  of  the  same  mot 
But  it  is  contended  that  the  order  of  the  Poor  Law  Bo 
o{  Sth  June  1848,  under  which  (being  prospective)  Us 
was  appointed,  never  was  in  force,  and  was  wholly  illej 
It  is  remarkable  that  no  Act  of  Parliament  in  ezpi 
terms  authorizes  the  Poor  Law  Board  to  order 
appointment  of  an  assistant  overseer.  The  46th  sect 
of  Stat.  4  &  5  TV,  4.  c.  76.  as  to  paid  officers  does  : 
apply  to  an  assistant  overseer,  not  even  to  a  collectoi 
poor  rates,  as  was  held  by  this  Court  in  Regina  v.  1 
Poor  Law  Commissioners,  Re  Strand  Union  (a),  and  ii 
similar  case.  Re  Cambridge  Union  {b).  The  stati: 
2  &  3  Vict  c,  82.  s.  2.,  which  confirms  the  appoi 
ments  of  collectors  already  made,  docs  not  menti 
assistant  overseers,  nor  does  it  even  give  a  prospect 
power  to  the  Poor  Law  Board  to  order  the  appointm< 
of  collectors.  The  statute  of  7  &  8  Vict.  c.  101.  s.  < 
does  give  such  power  as  to  collectors,  but  does  not  m< 
tion  assistant  overseers.     Still  the  61st  section  of  the  1 

(a)  9A.^E.  901.  (6)  9  A.  ^  E.  9\U 
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Act^  using  the  language  we  have  before  cited,  seems  to   Que«»'»  Bmdk. 
recognize  the  appointment  of  collectors  or  assistant  over-        ^^^"^^ 
seers  under  orders  of  the  Poor  Law  Board,  and  in  such    The  Qubin 
case  prohibits  the  inhabitants  in  vestry  from  appointing      Gbkbnb. 
a  collector  or  assistant  overseer^   although   it   may  be 
observed  that  there  is  no  Act  of  Parliament  authorizing 
the  inhabitants  in  vestry  to  appoint  a  collector,  but  only 
an  assistant  overseer  under  stat.  59  G.  3.  c.  12. 

It  should  seem  that  stat.  7  &  8  Vict  c.  101.,  by  so 
recognizing  such  appointment,  either  gives  the  power  to 
order  it  to  the  Poor  Law  Board  by  implication,  which 
would  be  a  strange  mode  of  legislation ;  or  attaches  as 
a  consequence  to  such  appointment,  whether  the  order 
for  it  be  good  or  bad,  if  it  remains  unrescinded  by  this 
Court,  a  prohibition  to  the  Vestry  to  appoint  an  assistant 
overseer.  This  also  would  be  a  strange  enactment 
However  strange  it  may  be,  still  we  do  not  see  how 
we  can  give  effect  to  the  Act  without  holding  that  an 
appointment  in  fiict  of  a  collector  or  assistant  overseer, 
or  both,  by  the  guardians  of  the  union  under  an  existing 
unrescinded  order  of  the  Poor  Law  Board,  takes  away 
the  power  of  the  Vestry  under  stat  59  G,  3.  c.  12. 

Some  attempt  was  made  to  show  that  no  order  of  the 
Poor  Law  Board  was  in  existence  on  the  20th  November 
1849,  when  Usher  was  appointed  ;  but  we  think  this 
attempt  failed,  because  the  order  of  the  8th  June  1838 
was  prospective,  to  appoint  from  time  to  time,  and  has 
never  been  rescinded. 

Thus  it  appears  to  us  that,  in  point  of  law,  the  auditor 
was  right  in  allowing  the  302^  paid  to  Ushers  and  in 
disallowing  the  60/.  paid  to  Robson.  The  consequence 
is  that  the  rule  must  be  discharged. 

Rule  discharged. 
i  Q  2 
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Jauuarf  23d. 


The  Queen  against  Robert  Colling,  Esqaire 
and  John  Leonard  Hammond,  Esqaire. 
justices  of  the  County  of  Durham. 


A  parithiooer 
f  ommooed  hj 
the  church- 
wardens  before 
JQttices,  under 
lUt.  53  G,  3. 
e.  127.  »,  7., 
for  non-pay- 
ment of  a 
church  rate, 
alleged  that  the 
rate  was  partly 
retrospective, 
and  that  several 
items  were 
otherwise  ille- 


A  RULE  was  obtained  in  this  term,  calling  upon  the 
above  mentioned  justices  to  shew  cause  (under  stat 
1 1  &  12  Vict.  c.  44.  s.  5.),  why  they  should  not  issue  a 
distress  warrant  to  levy  the  sum  of  4«.  7d,f  and  16s.  6d. 
costs,  upon  the  goods  of  Michael  Middleton,  The  material 
facts  shewn  on  affidavit  for  and  against  the  rule  were  as 
follows. 

By  a  church  rate  made  for  the  parish  of  DarlingUm 
in  the  county  oi  Durham  on  July  19th,  1849,  Michael 
uiat  he  intended  Mtddleton  was  assessed  in  the  sum  of  4^.  7d,  in  respect 
tyo7the*ratei'n  ^^  Certain  premises  occupied  by  him  in  the  said  parish. 
ti<^l^Court"'  Middleton,  not  having  paid  the  rate,  was  served  with  a 
Midti"c^w^ld  s""^°™^^>  ^^^^^  Auffust  25th,  1851,  to  appear  before 
not  then  grant  justices  and  answer    to  an  information  and  complaint 

an  order,  but 
would  do  so  at 

the  end  of  a  month  unless  the  objecting  party  proceeded  to  try  the  validity  of  the  rate  in  the 
meantime.  No  such  )>roceeding  was  taken  ;  and  the  parties  appeared  again  before  the  justices 
at  the  end  of  a  month.  The  objector  continued  to  assert  the  invalidity  of  the  rate  and  his 
desire  to  try  the  question,  and  stated  that  it  was  not  legally  in  his  power  to  compel  the  church- 
wardens to  institute  proceedings  against  him  in  the  Ecclesiastical  Court,  but  he  challenged 
them  to  do  so  ;  and  ne  contended  that  the  jurisdiction  of  the  justices  was  ousted  by  the  third 
proviso  of  Stat.  53(7.  3.  c.  127.  ».  7.  The  justices  nevertheless  made  an  order  for  payment 
of  the  rate.  Afterwards,  on  being  applied  to  for  a  distress  warrant  to  levy  such  rate,  they 
declined  to  grant  it,  and  said  they  threw  themselves  upon  stat.  11  &  12  Vict.  c.  44.  s,  5. 
On  motion,  under  that  clause,  calling  upon  the  justices  to  shew  cause  why  they  should 
not  issue  such  warrant : 

Held  that  the  justices,  on  the  first  hearing,  had  sufficient  ground  for  considering  the  rate 
to  be  bona  fide  disputed :  that  the  test  of  trying  the  validity  of  the  rate  between  the  first 
and  second  hearings  was  one  which  ought  not  to  have  been  imposed  :  that  the  ultimate  order 
was  bad  ;  and  that  the  justices  could  not  be  called  upon  to  enforce  it. 

If  a  party  summoned  for  non  payment  of  church  rate  alleges  objections  which  are  mani> 
festly  untenable  in  point  of  law,  the  Court  will  not  therefore  conclude  that  the  rate  is  not 
bona  fide  disputed  within  the  meaning  of  stat.  53  G.  3.  c.  127.  b.  7. 
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preferred  against  him  by  the  churchwardens   for  such  Queen'MBmeM. 
non-payment     He  demanded  of  the  churchwardens  an  * 


opportunity  to  procure  copies  of  the  accounts  for  the  The  Qubrn 
church  rates  of  1849  and  1850,  and  of  the  receipts  and  Columo. 
disbursements  &c.  of  the  churchwardens  during  the 
same  period.  This  was  not  afforded  ;  but  Middkton 
stated  (on  affidavit  in  opposition  to  this  rule)  that  he  was 
informed  and  believed  that  the  estimates  of  expences 
to  be  covered  by  the  church  rate  comprised  items  (spe- 
cified in  the  affidavit  (a)  )  which  were  illegal,  and  that 
the  rate  was  retrospective  in  some  of  its  purposes. 

Middkton  and  his  attorney  {George  Allison)  and  a 
churchwarden  (Joseph  Stephenson)  attended  before  two 
justices,  Mr.  Coiling  eLudi  Mr.  Hammond^  on  September  %ih. 
Middleton  then  stated  to  the  justices  that  ''  it  was  the 
intention  of  the  said  M.  M,  to  try  the  validity  of  the 
said  rate,"  and  that  he  '^  believed  the  same  to  be  illegal 
and  bad;"  and  he  called  upon  the  churchwarden  to 
produce  the  church  books  of  account  "shewing  the 
items  intended  to  be  covered  by  the  said  rate  and 
to  be  paid  from  the  moneys  arising  thereby,  and 
to  shew  the  expenditure  of  the  money  which  he  and 
his  colleagues  had  received  from  the  said  church  rate." 
Notice  in  writing  to  produce  these  had  previously  been 
served;  but  the  churchwarden  declined  to  produce 
them,  or  to  give  information  on  the  subject ;  wherefore 

(a)  The  items  of  which  "  the  whole  or  the  greater  part'*  were  said  to  be 
"  illegal  and  unjust'*  were : — 

Expenses  to  Durham^  2/.  10«. ;  clerk  and  sexton,  36/. ;  bell-ringers  and 
ropes,  2U  4«. ;  registration  of  births,  5/. ;  Harrison  for  attending  clock 
and  chimes,  71.  5«. ;  to  the  incumbent  for  rent  for  church  yard,  31. ;  making 
out  and  passing  rate,  and  carriage  to  Durham,  2/.  4«.  6d. ;  tuning  and 
repairing  organ,  4/.  10«. ;  Mr.  Croisley,  organist's  salary,  20/.  ;  salary  for 
collecting  the  church-rate,  10/. ;  charge  for  making  out  the  church-rate, 
I/.  lU.  (x/. 


818 


Q.   B.   HILARY  TERM. 


Volume  XVIL 
1852. 

The  QrEEN 

V. 

Colling. 


MtddletoTiy  as  he  now  stated^  was  unable  to  point  out  to 
the  justices  the  amount  of  money  intended  to  be  reim- 
bursed by  the  rate  and  the  specific  items  intended  to  be 
covered  thereby.  Middletan's  attorney  now  deposed  that 
he  "on  behalf  of  the  said  M.Middleton  protested  against 
the  said  two  magistrates  deciding  on  the  validity  of  such 
rate,  and  of  making  any  decision  against  the  said  M, 
Middkton  upon  the  said  summons,"  and  "  endeavoured 
to  convince  and  satisfy  the  same  magistrates  that  they 
had  no  jurisdiction  to  adjudicate  upon  the  same,  for  that 
the  said  M.  Middkton  insisted,  and  verily  believed,  that 
the  said  rate  was  bad,  illegal,  and  irrecoverable :"  and  he 
at  the  same  time  called  the  attention  of  the  justices  to 
Stat  53  O.  3.  c.  127.  s.  7.,  and  cited  various  cases,  and 
endeavoured  to  convince  the  justices  that  they  had  no 
right  to  make  the  order  applied  for,  "especially  as" 
Middkton  "disputed  the  validity  of  the  said  rate,  and 
intended  bon&  fide  to  try  the  same,"  adding  that  he  was 
prepared  to  do  so,  and  believed  that  the  said  rate  was 
made  to  reimburse  the  churchwardens  for  moneys  ex- 
pended in  a  previous  year,  and  to  cover  various  illegal 
items  which  could  not  be  recovered  in  an  Ecclesiastical 
Court;  which  statement  Middkton  then  confirmed. 
And  Middkton  now  deposed  "  that  such  statement  was 
made  bona  fide ;  for  that  he  this  deponent  was  then  and 
is  now  prepared,  ready  and  willing  to  try  the  validity  of 
such  rate  in  the  Ecclesiastical  Court,  believing  the  same 
to  be  illegal,  bad  and  unjust,  for  the  reasons  hereinbefore 
mentioned,  and  then  pointed  out  and  explained  to  the 
said  two  magistrates."  Middkton  and  Allison  further 
deposed :  "  That  the  said  two  magistrates  then  stated  that 
they  would  not  then  grant  the  said  order  for  payment  of 
the  said  church  rate,  but  they  would  grant  the  same  at 
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the  end  of  one  month  from  that  day,  miless  the  said  M.  Qm^h'^  Bm^h. 


J  852. 


Middkton  proceeded  to  try  the  validity  of  such  rate  in 

the  meantime."  The  Queen 


V. 


The  parties  met  again  before  the  same  two  justices  on  Coluno. 
the  6th  of  October,  when  Middleton  served  a  written 
notice  on  the  churchwardens,  a  copy  of  which  was 
handed  to  the  two  justices,  in  the  following  words. 

"  I  the  undersigned  Michael  Middkton,  of  DarUngton, 
do  hereby  give  you  notice  that  I  have  been  advised  that 
I  cannot  institute  any  proceedings  in  the  Ecclesiastical 
Court  to  compel  you  to  proceed  against  me  in  the 
Consistory  Court  at  Durham  for  the  recovery  of  a 
church  rate  alleged  to  be  due  from  me  to  you,  but  which 
I  protest  against  paying,  and  contend  that  such  rate  is 
illegal.  I  further  give  you  notice  that  I  am  prepared  to 
try  the  same  in  the  proper  tribunal ;  and  that  I  protest 
against  the  magistrates  deciding  on  the  validity  of  such 
rate,  and  of  making  any  decision  against  me  upon  the 
summons  issued  by  you  for  the  recovery  thereof,  being 
advised  that  they  have  no  power  to  enforce  any  pro- 
ceedings against  me,  as  I  insist  that  the  said  rate  is 
bad,  illegal  and  irrecoverable.  Dated**  &c.  ^^  Michael 
MiddUtonr 

The  objections  to  the  former  rate  were  again  urged ; 
and  Middleton  stated  that  it  was  his  bona  fide  inten- 
tion to  try  the  validity  of  the  rate  in  the  Ecclesiastical 
Court,  but  that  he  could  not  institute  any  proceed- 
ings to  compel  the  churchwardens  to  proceed  against 
him  to  try  the  validity  of  such  rate :  and  that  such 
proceedings  must  be  commenced  by  the  church- 
wardens :  and  Middleton  and  his  attorney  at  the  same 
time  challenged  and  requested  Stephenson  to  take 
the    case    into   the    Ecclesiastical    Court,   so   that   the 


J 


820  Q.   B.   HILARY  TERM. 

Volume  XV IL   Same   might  be  fairly  tried  by  a  competent  tribunal. 
^^^^'        And  the  attorney  contended  that,  under  the   circum- 

Thc  Queen    stances,  the  jurisdiction  of  the  magistrates  was  ousted. 
CoLUNo.      Production  of  the  account  books  was  again  demanded, 
and  refused. 

The  two  justices  made  an  order,  dated  the  same 
6lh  of  October^  1851,  reciting  the  complaint  of  the 
churchwardens,  dated  25  th  of  Atigust^  1851,  which 
was  as  follows:  "That  M.  Middletan,  of  &c,  "tanner^ 
&c.,  '<  had  neglected  and  still  did  neglect  to  pay  to  the 
churchwardens  of  the  said  parish  the  sum  of  4^.  Id., 
being  the  sum  duly  rated  and  assessed  upon  him  tlie  said 
M,  Middleton  in  respect  of  his  occupation  of  certain 
premises  situate  within  the  said  parish  and  chai^able 
with  the  rate  hereinafter  mentioned,  in  the  church- 
warden's rate  for  the  same  parish,  made  the  19th  day  of 
July  1 849  ;  and  that  the  same  sum  was,  at  the  date  of 
the  said  complaint,  justly  due  from  him  the  said  M. 
Middleton  unto  the  said  churchwardens;  and  that  the 
payment  thereof  had  been  duly  demanded  of  him  the 
said  M,  M.  ;  and,  the  validity  of  which,  or  the  liability 
of  the  said  M.  M.  to  pay  his  proportion  thereof,  not 
having  been  questioned  in  any  Ecclesiastical  Court,  the 
said  Joseph  Stephenson  prayed  justice  in  the  premises :" 
And  reciting  also:  That  on  8th  September  then  last  the 
parties  appeared  before  the  said  justices  (neither  of  them 
being  patrons  &c.  or  interested  &c.):  ^<and  we  the  said 
justices  then  heard  the  matter  of  the  said  complaint,  and 
did  adjourn  the  further  hearing  thereof  until  this  day:" 
The  order  then  proceeded :  "  And  now  at  this  day, 
to  wit  on  the  6th  day  of  October,  1850,  at  DarUngton 
aforesaid,  the  parties  aforesaid  appear  before  us  the  said 
justices;  and  we  now  having  further  heard  the  matter 


XV.  VICTORIA.  821 

of  the  said  complaint,  and  it  having  been  duly  proved  QuetnM  Btneh. 
before  us  the  said  justices  on  the  said  hearing  that  the 


said  M.  M.  had  neglected  to  pay  the  said  sum  so  justly  '^^^  Qubbw 
due  and  demanded  of  him  as  aforesaid,  and  that  the  said  Colling. 
complaint  was  made  within  six  calendar  months  from  the 
time  of  such  neglect  as  aforesaid :  We"  &c. ;  adjudica- 
tion, that  the  said  M.  Middkton  should  pay  to  Stephenson 
as  churchwarden  forthwith  the  said  sum  of  4#.  7cf.,  and 
also  16«.  6d.  for  his  costs. 

Payment  was  demanded  and  refused.  No  proceeding 
was  taken  in  the  Ecclesiastical  Court;  but  Stephenson 
preferred  an  indictment  against  Middleton  for  disobeying 
the  order ;  which  indictment  was  ignored  by  the  Grand 
Jury  at  the  October  Sessions. 

On  November  3d,  1851,  Stephenson  applied  to  the  said 
two  justices  for  a  distress  warrant  to  levy  the  4«.  Id. 
and  costs  on  Middkton^s  goods.  The  application  was 
opposed  on  his  behalf:  and  Mr.  Hammond^  on  behalf  of 
both  justices,  said  that  they  refused  to  grant  the  warrant, 
and  threw  themselves  on  the  protection  of  stat  11  &  12 
Vict.  c.  44.  8.  5. 

Atherton  now  shewed  cause.  The  validity  of  the  rate 
being  disputed  before  the  justices,  they  were  prohibited, 
by  the  third  proviso  of  stat  53  G.  3.  c.  127.  s.  7.,  from 
adjudicating  upon  the  demand.  They  did  so;  but  to 
call  upon  them  to  enforce  the  adjudication  by  a  levy 
would  be  an  additional  step  in  the  wrong  direction, 
l^Coleridffe  J.  How  do  you  understand  the  proviso?] 
It  was  intended  to  preclude  all  questions  as  to  the  sole 
jurisdiction  of  the  Ekrclesiastical  Courts  in  the  case  there 
put.  For,  in  general,  the  Act  does  not  absolutely  compel 
parties  to  go  before  the  justices,  even  where  the  amount 
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is  below  10/.  [^Coleridge  J.  There  have  been  cases  in 
which  it  was  questioned  whether  the  jurisdiction  was  not 
entirely  taken  away  where  the  amount  was  below  \0L 
Pcuhley  mentioned  Richards  v.  Dyke  (a).  Lord  Camp- 
bell C.  J.  The  result  of  that  case  is  that,  if  the  amount 
is  within  102.,  and  the  validity  of  the  rate  not  disputed, 
the  recourse  must  be  to  the  justices.  Coleridge  J.  It 
seems  the  dispute  upon  the  rate  must  have  preceded  the 
application  to  the  justices,  to  oust  their  jurisdiction.] 
As  soon  as  they  had  notice  of  the  dispute,  their  jurisdic- 
tion ceased.  [Lord  Campbell  C.  J.  The  supposition 
on  the  other  side  must  be  that  they  need  only  suspend 
their  adjudication  till  they  see  whether  proceedings  are 
taken  in  the  £k;clesiastical  Court]  The  justices  seem 
to  have  thought  that  Middteton  could  originate  proceed- 
ings there  to  question  the  rate :  but  that  is  not  so.  All 
he  could  have  done  there  would  have  been  to  enter  a 
caveat  {Rogeris  Eccl.  Law^  996),  which  would  have  been 
ineffectual  \Patteson  J.  The  words  in  the  proviso 
''shall  forbear  giving  judgment"  seem  to  imply  that  they 
are  not  absolutely  without  jurisdiction,  though  they 
are  not  to  exercise  it  if  there  is  a  bona  fide  dispute. 
Coleridge  J.  The  words  "  the  validity  whereof  has  not 
been  questioned  in  any  Ecclesiastical  Court"  seem  to 
assume  that  an  assessment  under  \0L  may  have  been 
disputed  in  the  Ecclesiastical  Court.]  The  proviso 
may  contemplate  that  the  churchwardens  may  have 
chosen  to  make  their  complaint  there  and  not  before 
justices.  Or  there  might  be  a  dispute  depending  there 
on  an  assessment  above  10/.,  and  a  party  rated  below 
that  sum  may  have  taken  the  benefit  of  the  proceeding. 
Admitting  that  the  justices  here  had  jurisdiction  prima 

(«)  3  g.  B,  2o(j. 
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facie,  the  question  is  whether  it  has  been  properly  taken  Q«een'«  Btmek. 

from  them  by  disputing  the  rate.     [Lord  Campbell  C.  J.  \ 

And  whether  it  was  permanently  taken  away,  or  only  *  ^  ««*» 
suspended,  and  on  what  conditions.  Coleridge  J.  The  ^"•™®* 
justices  might  adjourn  the  case.  Might  not  they  in  the 
interval  take  steps  to  ascertain  the  bona  fides?]  They 
were  to  judge  whether  or  not  the  dispute  was  bon& 
fide:  but,  if  they  have  acted  upon  the  supposition  that 
Middleton  could  initiate  proceedings  in  the  Ecclesi- 
astical Court,  and  have  made  his  doing  or  not  doing 
this  a  test  of  bona  fides,  they  have  done  erroneously. 
Now  they  have,  in  fiu;t,  tried  the  bona  fides  by  giving 
Middleton  a  month  to  do  what  he  could  not  da  [Lord 
Campbell  C.  J.  There  does  not  seem  to  have  been 
anything  between  September  8th  and  October  6th  to 
disprove  bona  fides.]  And  the  proceedings  on  the 
latter  day  are  virtually  the  same  as  on  the  first.  The 
cases  upon  this  proviso  shew  that,  if  notice  be  given  to 
the  justices  of  an  intention  to  dispute  the  rate,  and  there 
be  a  colour  of  right  for  it,  and  nothing  to  contradict  the 
supposition  of  bona  fides,  the  justices  are  ousted  of 
jurisdiction  unless  mala  fides  be  shewn  by  those  who 
would  enforce  the  proceeding ;  Rex  v.  Chapelwardens  of 
Milnrow  (a).  Dale  v.  Pollard  (b). 

Pashleyy  contra.  Rex  v.  Wrottesley  (c)  shews  that  the 
party  summoned  must  satisfy  the  justices  of  his  bon& 
fide  intention  to  contest  the  rate.  In  Dale  v.  Pollard  (b) 
it  was  expressly  found  that  that  intention  on  the  plaintifi^s 
part  was  known  to  the  justices.  The  intention  is  a  matter 
of  fact  which  the  justices  have  to  determine.   The  nature 

(a)  5  M.ScS.  248.  252,  3.  (6)  10  Q.  B,  504. 

(c;  I  B,  ^  Ad,  648. 
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roiumt  xviL  of  the  objections  here  tended  to  negative  the  bona  fides. 
•  .  [Lord  Campbell  C.  J.  The  sufficiency  of  the  objections 
was  immaterial,  if  the  justices  thought  thej  were  made 
bona  fide.]  They  delayed  their  adjudication  a  month,  to 
see  KMiddkton  would  in  the  meantime  try  the  validity  of 
the  rate  in  the  Ecclesiastical  Court.  [Lord  Campbell  C.  J. 
They  ipight  as  well  have  said  "  if,  in  the  meantime,  he 
should  jump  over  St,  PauTsJ*  And  the  enacting  part  of 
Stat  53  G.  3.  c.  127.  s.  7.  does  not  impose  any  obligation 
to  dispute  the  rate  in  that  Court.  It  only  says,  "  if  any  one 
duly  rated  to  a  church  rate"  "  the  validity  whereof  has  not 
been  questioned  in  any  Ecclesiastical  Court,  shall  refuse" 
&c.  to  pay,  a  justice  may  convene  the  party  &c.]  The 
contesting  party  might  have  obliged  the  churchwarden 
to  take  the  rate  to  the  ordinary  for  confirmation, 
and  have  entered  a  caveat  against  the  confirmation ; 
Rogers's  Eccl  Law,  996.  1002 ;  Lee  v.  Chalcraft  (a> 
[PaUeson  J.  There  was  a  caveat  in  Rex  v.  Wrottesley  (b) ; 
but  this  Court  does  not  seem  to  have  thought  it  material.] 
The  jurisdiction  of  the  justices  cannot  depend  upon 
their  having  viewed  the  law  rightly  or  otherwise; 
they  may  have  imposed  an  illegal  test,  but,  having 
adjudicated,  they  are  bound  to  proceed.  The  point 
on  which  they  have  adjudicated,  namely  the  bona 
fides  of  the  opposition,  was  exclusively  for  their  de- 
termination ;  Regina  v.  Dodson  (c) :  and  there  is, 
at  least,  the  strongest  presumption  that  they  did  not 
believe  in  it  The  Court  cannot  but  look  at  the  nature 
of  the  objections  raised  against  the  rate.  [Lord  Campbell 
C.  J.  Suppose  the  objections  to  be  ever  so  frivolous 
(and  none  could  be  more  so  than  that  church  rates  were 


(a)  3  PhiUiinort,  639.  648.  (fc)   I  B.  A-  Ad.  618. 

(c)  9  A,  ^  E.  704. 
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not  warranted  by  anj  text  of  Scripture  (a)  ),  that  cannot  Queen*s  Bmuk. 

materially  assist  you.     Wightman  J.     Many  objections !__ 

are  taken  which  are  not  tenable,  where  there  is  no  reason  '^^  Qu«w 
to  assume  want  of  good  faitL]  In  a  church  rate  case  it  C<>'-"»'<»- 
is  hardly  to  be  expected  that  the  want  of  bona  fides  will 
be  evidenced  otherwise  than  by  the  nature  of  the  objec- 
tions. If  the  justices  have  been  convinced,  and  have 
decided,  this  Court  will  not  say  there  was  an  intention 
which  they  have  negatived.  In  Rex  v.  The  Chapel- 
wardens  of  Milnrow  (b)  this  Court  decided  against  the 
opinion  of  the  justices;  but  that  was  on  a  special  case 
from  Sessions,  which  raised  the  question  in  the  way  of 
appeal  The  order  of  October  6th  might  have  been 
brought  up  by  certiorari,  or  appealed  against  under  stat 
53  G.  3.  c.  127.  8. 7.  The  justices  should  have  left  the 
matter  to  be  litigated  in  either  of  those  ways,  and  not 
have  refused  to  enforce  their  order  and  thrown  them- 
selves upon  Stat  11  &  12  Vict.  c.  44. 

Lord  Campbell  C.  J.  This  rule  must  be  discharged. 
Before  we  make  a  rule  absolute  under  stat.  11  &  12  Vict 
c,  44.  s.  5.,  we  must  see  reasonable  ground  to  believe 
that  the  act  we  should  call  upon  the  justices  to  do  would 
be  lawful.  That,  in  the  present  case,  depends  upon  the 
legality  of  the  order  of  October  6th :  and  it  seems  to  me 
that  that  order  was  illegal.  The  excellent  Act,  53  G.  3. 
c.  127.,  introduced  by  Lord  StoweU,  gave,  by  sect.  7,  a 
jurisdiction  to  justices  for  the  relief  both  of  parish  officers 
and  of  rate-payers  where  the  sum  in  question  was  under 
10/.     By  the  proviso  in  sect  7  which  has  been  referred 


(a)  See  Dal«  v.  PtiUard,  10  Q.  B,  504. 
(6)  5  M.^S.  248. 
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Fohimt  xvu,  to,  if  the  validity  of  the  rate  "  be  disputed,  and  the  party 
^^^^'        disputing  the  same  give  notice  thereof  to  the  justices, 
Tlie  QuBBN    the  justices  shall  forbear  giving  judgment  thereupon, 
CoLLiNo.      and  the  person  or  persons  demanding  the  same  may  then 
proceed  to  the  recovery  of  their  demand,  according  to 
due  course  of  law,  as  heretofore  used  and  accustomed.* 
Therefore,  if  the  party  summoned  objects  that  the  rate 
is  invalid,  and  does  so  honk  fide,  however  erroneous  the 
objection  may  be,  the  magistrates  cannot  enquire  into 
the  validity  of  the  rate,  but  must  proceed  no  farther: 
parties  are  in  the  same  situation  as  they  were  before 
Stat  53  G.  3.  c.  127.     Here,  on  the  8th  of  September,  the 
justices  had  abundant  notice  of  the  rate  being  disputed. 
They  were  not  to  consider  whether  the  reasons  of  dis- 
pute were  well  or  ill-founded;   the  question  for  them 
was,  whether  or  not  the  rate  was  bona  fide  in  dispute. 
And  what  reason  had  they  to  think  that  it  was  dis- 
puted  mal&  fide?    The  question  of  retrospectiveness, 
upon  which  a   principal   objection    turned,    has   been 
j  much  agitated  in  the  Courts.     The  justices,  however, 

f  did  not  proceed  upon  the  objections,  but  seem  to  have 

■  thought  on  the  8th  of  September  that  they  could  not, 

I  rebus    sic   stantibus,   go   farther  upon   the  complaint 

I  They  declined  to  grant  an  order  then ;  but  they  said 

Sthat  they  would  grant  one   at  the  end  of  a  month, 
'^unless  the  said  Michael  Middkton  proceeded  to  try 
^  the  validity  of  such  rate  in  the  meantime."    That  was 

an  impossible  condition.  Middleton  had  no  power  to 
bring  the  validity  of  the  rate  to  a  trial.  On  the  6th  of 
October  things  remained  in  the  same  state :  and  there 
was  not  then  any  reason  to  believe  that  the  rate  was  not 
really  disputed.  Therefore  the  order  of  6th  October  was 
invalid ;  and  it  would  be  a  trespass  to  enforce  it. 
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Pattbson  J.     If  the  order  of  October  6th  was  invalid,   QtMem't  Bnek. 

1852 
we  ought  not  to  compel  the  magistrates  to  enforce  it.  1_ 

I  agree  with  Mr.  Pashhy  that  we  are  not,  in  these    ^h®^^**** 
matters,  a  Court  of  appeal  from  the  justices;  and  the     Coluno. 
case  would  have  been  different,  if  they  had  adjudicated 

that  there  was  no  bona  fide  intention  to  dispute  the 
rate,  and  had  made  an  order  for  payment  on  that 
ground:  the  mere  assertion  of  an  intent  to  dispute, 
as  was  held  in  Rex  v.  Wrotteeky  (a),  would  not  have 
been  sufficient  But  here  the  justices  do  not  distinctly 
shew  that  they  make  their  order  of  October  6th  because 
they  do  not  think  the  notice  of  dispute  was  given  bona 
fide:  they  impose  a  test  which  they  had  no  right  to 
impose  if  it  had  been  possible  to  satisfy  such  a  test;  but 
it  was  impossible.  We  cannot  say  that  the  justices 
thought  the  notice  of  dispute  not  given  bona  fide, 
because  they  imposed  such  a  test  and  it  was  not  met. 
The  party  disputing  might  really  have  intended  to 
oppose  the  rate  in  the  Ecclesiastical  Court  if  he  could 
have  had  the  opportunity.  The  order  of  October  %\h  was 
therefore  bad. 

Coleridge  J.     Though  magistrates  are   now  safe 
from   personal  responsibility  if  they   act    under    stat 

II  &  12  Vict  c.  44.  8,  5.,  we  are  still  to  consider, 
exactly  as  we  did  before,  whether  their  warrant,  if 
issued,  would  be  maintainable.  The  jurisdiction  here 
was  well  initiated:  in  terms,  at  least,  the  rate  was 
disputed.  The  justices  seem  at  first  not  to  have 
believed  in  the  bona  fides.  They  made  an  order; 
but   I  do  not   think   it   is   clear   that,  although   to   a 

(a)  \  B.^Ad,  648. 
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VoiwMXvn.  certain  extent  they  doubted  the  bona  fides  at  firet, 
^^^^'  they  might  not  ultimately  think  that  they  were  wrong 
in  acting  upon  such  doubt.  I  do  not  agree  that  they 
were  conclusively  judges  whether  or  not  the  rate  wis 
disputed  bon&  fide.  It  would  still  be  for  a  jury  to 
decide  that  point,  if  the  matter  came  before  them. 
And,  if  the  only  reason  to  doubt  the  good  fiuth  was 
the  nature  of  the  objections,  I  should  think  a  jury  ought 
to  say  that  the  opposition  was  bona  fide. 


WiGHTMAN  J.  I  also  think  the  rule  must  be  dis- 
charged. If  the  justices  thought  that  the  rate  was 
not  disputed  bon&  fide,  it  is  to  be  regretted  that  they 
did  not  say  so. 

Rule  dischaif^ 


Tkur$day^ 
January  22d. 


BuRMESTER  against  Barron. 


A  SSUMPSIT  by  indorsee  against  drawer  of  a  bill  of 

exchange.     The  count  averred  due  notice  of  db- 

honour.     Plea,  denying  such  notice.     Issue  thereon. 

On  the  trial,   before    Wijhtman  J.,   at   the   London 

liJd  aS?*  sittings  in  this  term,  the  bill  was  produced.   It  purported 

to  be  dated  ^^  London^  drawn  by  J.  M.  Barron   (the 

defendant)  on  "  Captain  Barron^  27,  Samlle  Row^  and 


A  bill  was 
drawn,  dated 
*•  London,"  but 
DOt  otherwise 
ffiving  the  ad. 
dress  of  the 
drawer.    It 


by,  "  Captain 

Barron,  27, 

SavilU  Row.** 

In  an  action  by 

an  indorsee 

against  the  drawer,  issue  on  a  plea  denying  notice  of  dishonour,  the  plaintiff  proved  that 

be  had  put  a  letter  into  the  post,  addressed  to  the  drawer,  "  London.**    The  drawer  gare 

evidence  that  he  had  not  received  the  letter ;  that  he  was  a  clerk  in  the  Admiralty  and 

lived  at  Chelsea,  and  that  this  might  have  been  asceruined  by  enquiry  of  the  acceptor,  who 

was  his  brother.     No  such  enquiry  had  been  made. 

Held  that,  in  an  action  against  the  drawer,  the  fact  that  the  holder  had  sent  a  letter  to 
the  defendant,  addressed  as  he  had  dated  the  bill,  was  evidence  on  which  a  jury  would  be 
warranted  in  finding  that  due  diligence  had  been  used  to  give  notice  of  dishonour,  though 
no  enquiry  had  been  made  of  the  acceptor. 
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accepted  by  him.     The  allied  notice  of  dishonour  was  Queen'a  Bekek. 
given  by  a  letter  which  was  put  into  the  post  with  the  _   _  _     '_  _ 
address  «•/.  M.  Barron,  Esq.,  Landanr     It  did  not    Buemesteb 
appear  that  any  enquiry  had  been  made  at  SaviUe  Bow.       Babbon. 
The  defendant  was  called  as  a  witness,  and  denied  receipt 
of  the  notice :  and  he  said :  **  I  am  a  clerk  in  the  Admi- 
ralty, and  live  at  CheUecu    Captain  Barron  is  my  brother. 
Had  enquiry  been  made  at  Saville  Bow,  my  residence 
would  have  been  discovered,  and  that  I  was  a  clerk  in 
the  Admiralty."  Counsel  for  the  defendant  objected  that 
there  was  no  evidence  for  the  jury  on  the  plaintiff's  side 
of  the  issue  as  to  notice.     The  plaintiff's  counsel  cited 
Clarke  v.  Skarpe  (a).     The  learned  Judge  left  the  case 
to  the  jury;  and  they  found  for  the  plaintiffs;  but  leave 
was  reserved  to  move  for  a  nonsuit,  or  verdict  for 
defend^t 

Montague  Chambers  now  moved  accordingly.  Clarke  v. 
Sharpe  {a)  differs  from  this  case.  There  the  evidence  was 
merely  that  the  bill,  drawn  by  the  defendant  H.  B.  Sharpe, 
was  dated  London,  and  that  the  notice  of  dishonour  was 
addressed  "  Mr.  H.  B.  Sharpe,  London'' :  and  there  was 
no  evidence  that  the  letter  had  or  had  not  reached  the 
defendant:  Mann  v.  Moors  ip)  was  cited.  The  Court 
of  Exchequer  held  that  there  was  evidence  to  go  to  the 
jury  of  notice.  Parke  B.  said :  "  The  only  question  is, 
whether  this  was  not  evidence  to  go  to  the  jury  that  the 
letter  reached  the  defendant  in  due  course.  On  that 
point  we  have  the  direct  authority  of  Lord  Tenterden. 
It  is  a  strong  argument,  that,  if  the  post-office  could  not 
find  Mr.  Sharpe,  enquiry  would  not  have  found  him." 

(a)  3M,irW,  166.  (6)  Ry.  ^  M.  249, 

VOL.    XVII.    N.    8.  3    H 
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ydume  xril.   But  here  it  was  in  evidence  that  eDquirv«  at  a  specifii 

;____  place,  and  that  pointed  out  by  the  bill,  would  have  fooi 

BuBMESTER  thc  defendant  [Wightmani.  Suppose  a  place  is  points 
Baeaon.  out  for  enquiry,  which  is  very  distant.  Lord  Campbi 
C.  J.  Do  you  impose  upon  the  holder  the  necessity 
always  applying  to  the  acceptor  to  know  the  drawei 
residence?]  Not  in  all  cases;  but  there  should  I 
reasonable  diligence.  It  rarely  happens  that  the  draw^ 
gives  a  special  address.  [Wightman  J.  There  is  i 
question  that  in  this  case  thc  letter  did  not  reach  tl 
defendant ;  and  that  a  letter,  posted  as  this  was,  wonl 
not  be  likely  to  reach  him.  Lord  Campbell  C.  J.  £ 
you  admit  that  it  was  a  question  for  the  jury  whethi 
the  notice  reached  him  or  not?]  Taking  it  to  be  s 
there  was  not,  here,  any  evidence  for  the  jury.  [Loi 
Campbell  C.  J.  Then  I  think  you  are  out  of  Com 
You  might  have  called  upon  the  Judge  to  leave  tl 
question  to  the  jury  whether  or  not  due  diligence  hs 
been  used.  But,  if  you  had,  I  think  it  cannot  be  doubtc 
that  they  would  have  found  for  the  plaintiff.  It  coul 
not  be  expected  that  the  holder  should  go  all  ov< 
London  to  make  enquiries.]  The  rule  undoubtedly  i 
as  laid  down  in  Bayley  on  Billsy  281,  6th  ed.  (citic 
Bateman  v.  Joseph  (a)  ),  that,  '^  where  it  is  not  know 
where  a  party  lives,  due  diligence  must  in  general  I 
used  to  find  out."  Here  no  evidence  of  due  diligem 
was  given.  [Lord  Campbell  C.  J.  If  the  drawei 
address  here  had  been  Dorking  instead  of  LondoHy  thei 
would  have  been  less  doubt  in  the  case.  But  there  a 
persons  whom  a  letter  directed  only  "London^  w: 
reach.]  Beveridge  v.  Burgis  (b)  is  another  authori 
cited  in  the  passage  of  Bayley  on  Bills  just  referred  t 

(a)  12  East,  433.  (b)  3  Camp,  262. 
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[Lord  Campbell  C.  J.     There  no  notice  at  all  was  sent.]   QtfMN*«  Btneh. 

If  the  letter  in  this  case  had  been  sent  by  a  private  * 

messenger,  who  had  not  found  the  defendant,  it  would  B""^** 
be  clear  that  enough  had  not  been  done.  The  poet-oflSce  Babbon. 
has  more  advantages;  and,  if  nothing  appeared  but  that 
a  letter,  addressed  as  in  ttus  case,  had  been  put  into  the 
box,  there  might  be  a  prim&  &cie  presumption  that 
it  had  reached  the  party.  But  here  that  presumption  is 
excluded ;  and  means  are  shewn  by  which  a  right  delivery 
of  the  lett^  might  have  been  ensured.  The  case  is  novel 
in  its  facts. 

Lord  Campbell  C.  J.  There  is  no  ground  for  this 
motion.  It  is  not  necessary  to  lay  down  as  a  rule  of  law 
that  such  a  notice  as  this,  under  such  circumstances,  is 
conclusively  good.  But,  if  the  Judge,  here,  had  been 
asked  to  leave  to  the  jury  the  question  whether  or  not 
due  diligence  bad  been  used,  he  ought  to  have  done  so; 
and  on  that  point  there  was  abundant  evidence.  The 
drawer  gives  the  address  *^ London^^  on  his  bill;  the 
holder  puts  into  the  post  a  letter  so  addressed.  That  is 
evidence  of  due  diligence.  He  has  done  all  that  the 
drawer  required  of  him.  In  fact  the  drawer  in  this  case 
had  given  a  fisdse  statement  as  to  his  residence,  as  he 
lived  at  Chelsea,  The  step  taken  by  the  holder  does 
not  cease  to  be  due  diligence  (or  evidence  of  due 
diligence)  because  he  might  have  gone  to  the  acceptor. 
I  cannot,  therefore,  say  that  the  learned  Judge  ought  to 
have  nonsuited  in  this  case ;  for,  if  he  had  asked  the 
jury  whether  there  was  due  diligence,  I  do  not  doubt 
that  they  would  have  said  there  was;  and  there  was 
evidence  which  would  have  abundantly  justified  them  in 
so  finding. 

3  H  2 
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VoIwmXVIl       Patteson  J.     It  is  clear  that  there  ought  no 

1__  have  been  a  nonsuit  in  this  case.     According  to  CI 

BuRMESTER  ^  Shorpe (o),  if  a  bill  is  drawn  with  the  address  "J 
Babbon.  don,^^  there  is  evidence  of  notice,  as  against  the  dra' 
if  a  notice  of  dishonour  has  been  put  into  the  ] 
addressed  as  the.  bill  is  dated.  I  do  not  say  tha 
would  be  su£5cient  as  against  a  subsequent  indoi 
If  there  was  any  question  for  the  jury  as  to  due  t 
gence,  the  Judge  should  have  been  required  to  Ic 
it  to  them :  but  I  am  of  opinion  that  there  was  ' 
diligence.  The  decision  in  Clarke  v.  Sharpe  {a) 
founded  upon  an  earlier  one  to  the  same  effect  (6). 
the  argument  for  the  defendant  were  good,  a  trap  mi 
always  be  laid  for  the  holder  of  a  bill,  by  giving  the  c 
"  London^'*  and  then  saying  "  you  might  have  found 
enquiry  that  I  live  somewhere  else." 

CoLERiDOE  J.  In  an  action  between  holder  ) 
drawer,  this  evidence  was  sufficient.  Prima  facie,  h< 
** London^  was  the  place  where  the  drawer  was  to 
found.  He  is  not  entitled  to  say  "  If  you  had  enqui 
somewhere  else  you  would  have  been  told  wher 
was  to  be  met  with." 

WiOHTMAN  J.  If  I  had  been  desired,  I  should  h 
left  the  question  of  due  diligence  to  the  jury ;  bu 
should  have  stated  to  them  also  that  the  drawer, 
giving  the  date  "  London^  might  have  induced  the  hoi 
to  believe  that  a  letter  so  addressed  would  reach  him. 

Rule  refuG 

(a)  ZM.^W,  166. 

(6)  MoMn  V.  Moort,  By.  ^  A#.  249. 
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Queen*a  Bench 
1852. 


The  Queen  against  Brown.  ]h!i!^m. 

n^HE  defendant,  having  been  committed  to  the  House  Under  the 

of  Correction  for  the  county  of  Kent  by  Harry  WiU  6  c.  4.  c.  83*. 
Ham  Carter y  Esq.,  a  justice  of  Kent^  in  pursuance  of  a  Jl  well  con-  " 
conviction  under  stat.  5  G.  4.  c.  83.  s.  4.,  sued  out  a  a  rogte^aSd*"^ 
habeas  corpus.     The  conviction,  returned  to  this  Court,  ▼*«**>o«»d,  if 

»^  '  'the  conviction 

Stated  that  defendant,  and  two  others,  were  duly  con-  state  that  he, 

•^  "being  a  re- 

victed  of  being  rogues  and  vagabonds,  for  that  they,  on  puted  thief,  did 

,  ,  .  irequent  the 

&c.,  at  the  parish  of  Ashford^  &c.,  being  reputed  thieves,  public  bieh. 
did  frequent  the  public  highway  in  the  said  parish,  with  «with  intent  to 
intent  to  commit  felony,  contrary  to  the  form  of  the  felony."   It  is 

«»»«■., 4^^  c,^  not  essential  to 

Statute  &C.  the  offence 

that  the  high- 
way  should 

J.  W.  HuddUston  now  moved  that  the  defendant  should  l?«*  ^  "7 

river,  canal  or 

be  discharged  ia\     The  words  on  which  the  conviction  navigable 

^  ^  stream,  dock 

proceeds  are :  That  "  every  suspected  person  or  reputed  or  basin,  quay, 

,  .    «  ^  .  .  1  •      1  1  wharf  or  ware- 

thief,  frequentmg  any  nver,  canal  or  navigable  stream,  house,  or  that 
«     ,  ,      .  1      /•  1  it  should  be 

dock  or  basin,  or  any  quay,  whart  or  warehouse  near  or  adjacent  to  any 
adjoining  thereto,  or  any  street,*  highway  or  avenue  re8^^or^a?e-° 
leading  thereto,  or  any  place  of  public  resort,  or  any  ^^eldbVLord 

CampbeUCJ., 
(a)  There  had  been  a  previous  application  at  Chambers  to  Erie  J.,  who    Coleridge  and 

referred  the  matter  to  the  full  Court,  admitting  the  defendant  to  bail.    The  Nightman  Js., 

motion  was  made  in  Court  on  an  earlier  day  (January  15th ) ;  but  the  gentiente. 

defendant,  who  was  under  recognizance  to  attend  on  the  first  day  of  term.       Held,  by  all 

did  not  appear.    This  being  mentioned  to  the  Court  by  counsel  opposing  Jp®  tth^^ 

the  rule,  Huddleston  sUted  that  in  Regina  v.  Tordoft  (5  Q.  B.  933,  but  yiction  need  ' 

not  on  this  point),  and  other  similar  cases,  the  personal  attendance  appeared  not  charge  the 

to  have  been  dispensed  with ;  though  he  admitted  that  this  might  ha?e  been  i,av1nc*^J"^ 

by  consent.     Lord  Campbell  C.  J.,  after  consulting  the  Master  of  the  quented  the 

Crown  Office,  said  that  the  defendant  must  be  in  attendance  ;  and  the  case  highway  with 

stood  over.     Sec  EggingUnC$  Cote,  2  E.  ^  B.  717. 731,  note  (a).  mit  felony  <A€re. 
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Voiwne  XVII.  aveoue  leading  thereto^  or  any  street,  highway  or  place 
adjacent,  with  intent  to  commit  felony ;  and  every  person 


1852. 


The  Queen  apprehended  as  an  idle  and  disorderly  person,"  &c.,  "  and 
BaowN.  being  subsequently  convicted"  &c.,  "shall  be  deemed  a 
rogue  and  vagabond,  within  the  true  intent  and  meaning  of 
this  Act ;"  and  a  justice  may,  on  conviction,  commit  him 
to  the  House  of  Correction,  &c.  The  present  conviction 
is  bad,  because  it  does  not  state  that  the  defendant  fre- 
quented a  highway  "leading''  to  "any  river,  canal  or 
navigable  stream,  dock  or  basin,"  or  a  highway  "  adja- 
cent" to  "any  place  of  public  resort,  or"  "avenue  leading 
thereto."  Pattesan  J.,  on  a  habeas  corpus  returned  at 
Chambers,  in  Michaelmas  vacation,  1850,  held  a  similar 
conviction  bad  on  the  same  ground:  Anonymous  {a) 
Case,  in  the  Justice  of  the  Peace.  The  intention  of  the 
clause  now  in  question  is  illustrated  by  the  correspond- 
ing enactment  in  stat.  3  G.  4.  c.  40.,  for  which  the 
present  Act  was  substituted.  By  the  former  Act,  sect  3, 
a  person  was  to  be  deemed  a  rogue  and  vagabond  who 


(a)  \^Ju$Heeofih9p*acejAQ:  JbN«ary25th  1851.  The  lUtement  tkere 
is  that  **two  reputed  thieves  having  been  apprehended  by  a  police  constable 
at  the  West  end  of  London,  and  taken  to  a  police  court,  were  convicted  by 
the  sitting  magistrate  and  sentenced  to  three  months*  imprisonment.  The 
street  in  vrhich  they  vrere  found  and  apprehended  led  to  no  'river,  canal, or 
navigable  stream,  dock  or  basin.* "  Patteson  J.  is  stated  to  have  discharged 
the  prisoners  on  habeas  corpus  and  hearing  at  Chambers,  giving  a  judgment 
which  is  reported  as  follows. 

"  (Copy).  I  am  of  opinion  that  the  words  *  leading  thereto*  mutt  be 
coupled  with  *  street  and  highway  *  as  well  as  with  '  avenue,*  and  that  the 
offence  is  confined  to  streets  and  highways  leading  to  a  riTer,  &e.  In  the 
repealed  Act,  ZGea.  4.  c  40.,  no  doubt  can  be  raised ;  for  *  leading  thereto' 
is  coupled  directly  and  unequivocally  with  *  streets  and  highways.*  Tbe  mdm 
construction  must  prevail  as  to  5  Geo.  4. ;  for  the  Legislature  never  eouki 
have  intended,  by  the  alteration  of  a  word  or  two,  rendering  the  sense  only 
somewhat  doubtful,  to  introduce  an  entirely  new  and  different  offiraoe. 
Prisoners  must  be  discharged. 

"30th  Nov.  I860.'*  "  (Signed)        7.  PkiUetoiu*' 
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should  <^  frequent  any  river,  canal  or  navigable  stream,   q«cm'«  Btnek. 

1852 
dock  or  basin,  or  any  quay  or  warehouse  near  or  adjoining  1__ 

thereto,  or  the  avenues  to  any  such  quay  or  warehouse,    '^®  Quebw 

or  the  streets  or  highways  leading  thereto^  or  any  place  of      B«oww. 

public  resort,  the  avennes  leading  thereto,  or  the  streets, 

highways  or  places  adjacent,  with   intent  to  commit 

felony"  &c.    The  meaning  now  contended  for  was  there 

clearly  expressed ;  and  there  is  no  reason  for  supposing 

a  change  of  intention.      [Lord  Campbell  C.  J.     The 

two  Acts  can  not  be  regarded  as  in  pari  materia  for  the 

purpose  of  construction.     One  followed  the  other,  which 

was  about  to  expire,  and  would  be  framed  so  as  to  supply 

defects  in  it,  if  any  existed]   In  the  earlier  part  of  sect.  4, 

now  in  question,  certun  acts  done  in  the  streets  (as  ex« 

posing  obscene  pictures)  are  made  penal ;  but  there  the 

words  are  general,  ^< exposing"  &c.  ^'in  any  street,  road, 

highway  or  public  place";  whereas,  in  the  enactment 

against  '^ frequenting"  in  the  case  of  reputed  thieves,  the 

description  of  place  is  limited.     Probably  the  clause  was 

intended  for  the  especial  protection  of  properly  on  rivers, 

canals,  docks  and  quays.    [Patteson  J.    I  thought  that,  if 

^*  any  street,  highway  or  avenue  leading  thereto"  meant 

any  street  or  highway  whatever,  or  the  avenues  to  it,  the 

words  which  follow  were  idle.   Lord  Campbell  C.  J.  There 

may  be  a  {dace  of  public  resort  which  is  not  a  street  or 

highway,  or  avenue  leading  thereto.     Coleridge  J.     If 

"  street,  highway  or  place  adjacent"  means  adjacent  to  a 

place  of  public  resort,  it  may  be  contended  that  that  has 

been  provided  for  by  the  previous  words,  *^  or  any  avenue 

leading  thereto."     Wightman  J.     "  Adjacent"  may  well 

mean  adjacent  to  the  street  or  highway.]     It  may  mean, 

not  leading  as  an  avenue,  but  situate  by  the  side  of  the 
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\^ 


M 


:::i| 


The  Queen 

T. 

Brown. 


Volume  xviL  place  of  public  resort  [Coleridge  J.  Why  should  the 
be  impunity  if  the  street  does  not  lead  to  a  river  or  to 
place  of  public  resort  ?  Lord  Campbell  C.  J.  Why  shou! 
Oxford  Street  be  less  protected  than  Bridge  Street^  Blac 
friars  f]  The  same  anomaly  clearly  existed  in  the  fonn( 
Act     [Lord  Campbell  C.  J.     In  this  it  is  set  right] 

Another  objection  is  that  the  conviction   does   n< 
charge  a  frequenting  the  public  highway  with  intei 
to  commit  felony  there.     The  same  objection  was  hel 
I  ]|  fatal  to  a  conviction  of  entering  a  close  with  intent  1 

ill  take  game^  under  stat  9  G.  4.  c.  69. ;  Fletcher  v.  Cali) 

'  ?I3I  rop  (a).     [Lord  Campbell  C.  J.     If  they  were  intendin 

to  commit  felony  in  the  next  street,  would  not  the  Ai 
apply  ?     Wightman  J.   In  the  case  you  cite,  the  defenc 
ants  might  have  been  intending  to  kill  game  in  a  plac 
}■  where  they  lawfully  could  do  so,  though  on  the  clot 

which  they  had  entered  they  were  trespassers.]     Lor 

Denman  said  there,  as  to  the  construction  of  the  statute 

"  When  the  thing  denounced  by  law  is  the  entry  of 

■\\  close  for   the  purpose   of  killing  game,  the  words  < 

[  Vj  themselves  would  convey  to  every  ordinary  reader  th 

\'\\  impression,  though  they  do  not  necessarily  purport,  thi 

\    '  the  intention  is  to  kill  game  th^re ;  and  the  probabi 

result  of  not  so  restricting  the  sense  of  the  clause  hi 
\  ^  been  already  pointed  out  as  too  monstrous  to  have  bee 

'  \  contemplated." 

I  y  Rose  (with  whom  was  G.  Denman)^  conlriL     There 

no   ground  for  saying  that  stat  5  G.  4.  c.  83.  s.  ^ 
contemplates  the  protection  of  particular  property  < 

(a)  tl  Q.  B,  880. 
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places  more  than  others.     No  anrument  can  be  drawn  Qwen'a  Btmeh. 

1852 
firom   the   prior  Act:    this  statute,  which    recites    it,  1_ 

declares  that  it  is  expedient  to  make  *' farther  provision"  Q»kbn 

for  the  suppression  of  vagrancy  &c.     According  to  the       Brown. 

argument  on  the  other  side,  streets  leading  to  places  of 

public  resort  are  unprotected.  (He  was  then  stopped  by 

the  Court.) 

Lord  CASfFBELL  C.  J.  With  sincere  and  profound 
respect  for  the  decision  of  my  brother  Patteson,  I  think 
this  conviction  is  su£5cient,  and  brings  the  charge  within 
the  scope  of  stat.  5  G.  4.  c.  83.  s.  5.  I  cannot  rely  on 
the  corresponding  enactment  of  stat  3  G.  4.  c.  40. 
Where  the  words  of  this  Act  differ,  the  object  of  the 
Legislature  seems  to  have  been  to  correct  the  former 
enactment  and  make  this  more  perspicuous.  The 
offence  described  in  the  present  Act  is  ^^frequenting 
any  river,  canal"  &c.  "dock"  &c.,  "or  any  quay,  wharf 
or  warehouse  near  or  adjoining  thereto":  then  follow 
the  words  "or  any  street,  highway  or  avenue  leading 
thereto,"  that  is,  in  my  opinion,  leading  to  a  street 
or  highway:  then,  "or  any  place  of  public  resort, 
or  any  avenue  leading  thereto,  or  any  street,  highway 
or  place  adjacent;"  that  is,  adjacent  to  a  street  or 
highway,  not  adjacent  to  a  place  of  public  resort. 
The  conviction  is  supported  if  we  take  the  enactments 
to  mean  "  street,  highway,  or  avenue  leading  to  ^ 
street"  &c,  and  "street,  highway,  or  place  adjacent  to  a 
street  or  highway."  The  liCgisIature  cannot  have  meant 
that  streets  or  highways  should  be  unprotected,  and 
reputed  thieves  intending  to  commit  felony  in  them 
be  unpunished,  because  they  do  not  lead  to  a  river 
or  a  place  of  public  resort     As  to  the  other  objection. 


838  Q.  B.  HILARY  TERM. 

FUumt  XVII.   Fklcher  v.  Calthrap  (a)  was  decided  on  a  totally  diflTerent 

1 Act,  under  which  the  intent  to  take  game  in  a  partictihu: 

Tbe  QusBN    pja^0  ^gg  essential ;  for  if  it  was  not  taken  in  the  place 
Bmwn.      unlawfully  entered  no  offence  might  have  been  com- 
mitted.    Here  an  oifence  exists   if  tbe  intent  be   to 
commit  felony  anywhere. 

Patteson  J*  I  agree  as  to  the  last  objection. 
Fbtcher  v.  Calthrop  (a)  cannot  govern  this  case.  The 
decision  there  bad  reference  to  the  particular  Act  of 
Parliament,  which  imposed  penalties  if  any  person 
should  ^^  enter  or  be  in  any  land*'  with  any  gun  &c. 
^<  for  the  purpose  of  taking  or  destroying  game."  It  was 
absurd  to  suggest  thai  a  man  might  be  punishable  for 
entering  a  close  with  intent  to  kill  game  on  land  two 
miles  off,  and  which  might  be  his  own.  The  other 
point  I  considered  very  much;  and  I  thought  that  the 
Legislature  meant  an  offence  committed  in  a  highway 
leading  to  a  river,  dock,  &c.,  or  adjacent  to  a  place  of 
public  resort  or  its  avenue.  The  judgment  of  the  rest 
of  the  Court  must  doubtless  be  considered  the  right  one, 
though  I  wish  the  Legislature  had  added  **  thereto"  to 
the  word  *'  adjacent ;"  and,  as  it  is,  I  confess  I  cannot 
bring  my  mind  to  the  conclusion  my  Brothers  have  come 
to;  though  I  am  glad  if  I  am  wrong,  because  I  think  it 
a  good  thing  that  this  provision  should  be  extended. 
According  to  the  construction  adopted,  the  w<Mtls 
^'street,  highway  or  avenue  leading  thereto"  are  not 
confined  to  streets  which  lead  to  a  river,  dock,  &c.,  but 
mean  streets  and  highways  generally ;  but  why,  if  this 
be  so»  they  should  put  in  afterwards  ^^  any  street,  highway 
or  place  adjacent,"  I  cannot  see. 

(a)  6  Q.  B.  BBO. 
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Coleridge  J.     My  mind  in  never  free  from  doubt  Qkmn**  ^mcA. 

1  orn 

when   I  differ  in   opinion   from  my  brother  Pattesan,   ' 

egpecially  where,  as  iu  this  case,  he  decides  upon  a  point    '^^  Qvnn 

which  has  already  been  before  him  and  on  which  he  has       Baown. 

taken  time  for  consideration.     But  I  think  that  my  Lord 

has  decided  rightly  upon  this  case ;  and  I  feel  no  doubt 

that  the  conviction  is  according  to  the  meaning  of  the 

Legislature.    I  would  not  put  any  strained  construction ; 

but,  if  the  question  turned  only  upon  the  words  **  any 

street,  highway  or  place  adjacent,"  I  should  feel  no  doubt 

**  Adjacent,"  in  ordinary  construction,  and  where  nothing 

in  the  context  suggests  a  different  one,  applies  to  the  next 

antecedent.     There  is  abundant  reason  that  all  streets 

should  be  protected,  as  well  as  those  which  lead  or  are 

adjacent  to  the  kind  of  places  specified   My  brother  Pat- 

tesarCs  great  difficulty  is  that,  if  ^^  any  street,  highway  or 

avenue  leading  thereto"  means  highways  generally  and  the 

avenues  leading  to  them,  the  same  provision  is  repeated 

in  the  words  *^  any  street,  highway  or  place  adjacent." 

And  it  may  perhaps  be  that  the  sense  of  the  former 

words  should  be  tied  up  as  he  would  suggest ;  still  there 

is  no  reason  that  the  latter  ones  should  be  restricted  also. 

It  is  perhaps  true  that,  if  the  latter  words  have  a  general 

meaning,  the   former  mention  of  **  street,  highway  or 

avenue  leading"  &c.  is  unnecessary.     But  it  may  very 

well  be  that  sentence  may  have  been  added  to  sentence 

with  needless  repetition :  and  at  any  rate  the  repetition 

is  no  reason  for  limiting  the  plain  sense  of  the  words 

which  are  used. 

WiGHTHAN  J.  I  should  havc  felt  no  doubt  but  for 
the  opinion  of  my  hxQi}ai&t  Pattesoru  There  is  no  reason 
that  property  should  not  as  much  be  protected  in  other 
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streets  as  in  streets  leading  to  a  river  or  a  wharf.  It 
may  have  beea  unnecessary,  when  such  general  words  as 
**  any  street,  highway  or  place  adjacent"  were  used,  to 
specify  streets  leading  to  particular  places ;  but  the 
clause  provides  for  certain  places  in  detail  and  the 
streets,  highways  and  avenues  leading  to  them ;  and  it 
then  adds  "or  any  street,  highway  or  place  adjacent;" 
which  last  word  I  believe  applies  to  the  words  "  street" 
and  "  highway"  immediately  preceding.  The  other 
objection  has  been  sufficiently  answered. 

Prisoner  remanded  (a). 


(d)  After  being  bailed  on  the  conviction  in  Kent,  the  defendant  bad 
been  again  convicted  of  a  similar  offence  in  MiddUaex,  and  committed  tc 
the  Hoi4>e  of  Corri^otion  there. 

A  question  now  arose  as  to  the  custody  to  which  he  should  be  remanded, 
the  MiddUfcx  gaoler  refusing  to  transfer  him  to  the  Kent  gaoler,  who  wai 
in  aitendanf^  pursuant  to  notice  given  him  for  that  purpose. 

The  Court  (after  conference  with  the  Master)  decided  that  he  must  b< 
remanded  to  the  custody  of  the  gaoler  for  Kent, 


January  20th. 


The  Marqais  of  Salisbury  against  The  Great 
KoRTHERN  Railway  Company. 


"D  Y  an   order  of  Vice   Chancellor   Knight  Bruccy  a 
special  case  was  stated  for  the  opinion  of  this  Court. 
The  material  statements  were  as  follows. 


Notice  by  a 
railwaj  Com' 
piny  to  a  land- 
owafirr,  under 
MCt.  IB  of  tho 
Landi  CUuica 
Coujotidation 

Act»  1845,  ri^i^tiiring  the  land^  for  the  purposes  of  the  Company,  is  a  suflScicnt  exercise  ol 
the  powers  of  compulsory  purchase  given  by  that  Act  to  place  the  Company  and  the  land- 
owner in  the  position  of  purchaser  and  Tender :  and  entry  by  the  Company  upon  the  lands, 
after  the  previous  steps  prescribed  by  sect.  85  have  been  taken,  is  not  an  exercise  of  the 
ComfMUiy's  powers  of  compulsory  purchase,  but  an  act  which  is  made  legal  by  the  previoiu 
exercise  of  those  compulsory  powers,  and  need  not,  therefore,  be  done  within  the  period 
prescribed  by  sect.  123. 
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The  plaintiff,  for  many  years,  has  been,  and  still  is.  Queen's  Bench. 

seised  for  life  of  certain  lands  situate  in  the  parish  of 1_ 

Hatfield,  in  the  county  of  Herts,  part  of  which  consists  sI^sbub^ 
of  1  A.  3  R.  I  p.,  hereinafter  particularly  described, 
subject  only  to  a  tenancy  from  year  to  year  by  the 
tenants  or  farmers  of  the  plaintiff;  and  the  plaintiff 
never  had  any  greater  estate  than  an  estate  for  life  in 
the  same  hereditaments. 

The  case  then  stated  that,  by  the  Great  Northern 
Railway  Act,  1846  (a)  (Royal  assent  26th  June),  The 
Great  Northern  Railway  Company,  the  defendants, 
were  incorporated  for  the  purposes  in  the  said  Act 
mentioned;  and  The  Lands  and  Railways  Clauses 
Consolidation  Acts,  1845,  are  incorporated  therewith  (6). 
By  sect.  27  of  the  said  Grreat  Northern  Railway  Act 
it  was  enacted  "  that  the  powers  of  the  said  Company 
for  the  compulsory  purchase  of  lands  for  the  purposes 
of  the  said  Act  '^  shall  not  be  exercised  after  the 
expiration  of  five  years  from  the  passing  of^  that  Act ; 
and  no  other  provision  is  made  in  that  Act,  limiting 
the  time  for  compulsory  taking  or  purchase  of  lands. 
The  said  Company  have  not  obtained  an  extension  of 
time  for  the  purchase  by  them  of  the  said  1  a.  3  r.  1  p. 
of  land,  or  any  part  thereof  pursuant  to  stat.  11  &  12 
Vict.  c.  3. 

On  21st  May  1851,  the  Great  Northern  Railway 
Company  gave  the  plaintiff  a  notice  in  writing  of  that 


(a)  9  &  10  Vict.  e.  Ixxi.  (local  and  personal,  public),  **  For  making  a 
railway  from  London,  to  York^  with  branches  therefrom  proTiding  for  the 
counties  of  Hertford,  Bedford,  Huntingdon^  Northampton,  Rutland,  Not' 
tingham,  and  the  three  diTisions  of  the  county  of  Lincoln  a  railway 
communication  with  London  and  Fork,  to  be  called  *  The  Great  Northern 
Railway/  " 

(6)  Sect.  1. 
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date;  whereby  they  required  lo  purchase  and  take,  fo 
the  purpose  of  the  aaid  Railway,  the  land  described  ii 
the  ^hedule  aud  pkn  thereunto  annexed  The  cam 
further  stated  that  the  notice  called  upon  the  plaintii 
before  the  expiration  of  twenty  one  days  to  deliver  t< 
Messrs.  Sa^ter^  Rose  and  Norton  (the  Company'i 
aolicitors)  a  etatement,  in  writing,  of  the  sum  which  hi 
was  willing  to  receive  in  satisfaction  and  oompeaaatioi 
lor  the  value  of  such  land  ;  and  that  the  scfaeduli 
described  the  said  land  (being  that  part  of  the  plaintiff^ 
land  hereinbefore  mentioned)  as  All  those  pieces  oi 
parcels  of  land,  &e.,  delineated  on  the  plan  thereto 
annexed,  as  the  same  were  then  or  were  about  to  b 
staked  or  set  or  otherwise  marked  out  for  the  purpose 
of  the  before  mentioned  Railway,  containing  togethe 
by  admeasurement  1  a.  3  b.  1  e^  situate  &c.,  and  thei 
or  late  in  the  occupation  &c.  And  that  the  here 
ditaments  &c.  above  described  were  admitted  to  b 
parcel  of  certain  lands  &c*  delineated  in  the  Parlia 
mentary  plan,  and  described  in  the  book  of  refereno 
thereto^  deposited  by  the  promotei^  of  The  London  ^ 
York  RaMwa^  Company ^  afterwards  incorporated  unde 
the  title  of  Th^  Great  Northern  Raiboa^  Company y  witl 
the  clerk  of  the  peace  for  the  county  of  Hertford^  am 
in  such  plan  and  book  distinguished  by  Nos.  136  ani 
143  &c. 

The  case  then  stated  that,  on  26th  May  1851,  tb 
plaintiff's  solicitor,  by  letter  to  the  solicitors  of  th 
Company,  oflfered  to  accept  600/L  as  the  price  for  th 
said  lands;  which  offer  was,  on  the  part  of  the  sai< 
Company,  dcctined :  and  thereupon  the  Compan 
proceeded  to  adopt  measures  for  obtaining  possessioi 
of  the  said  land^,  pursuant  to  the  84th  and  85th  section 
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of  The  Lands  Clauses  CcgosalicUitiou  Act,  L845  (8  &  9  Qutn't  B«mek. 

Vict  c.  18.>    That,  on  18th  June  1851,  thej  applied  to       ^^^^' 

two  justices  to  appoint  a  surveyor,  to  determine  the  vahie 

of  the  said  land :  and  they  j^pppipted  a  surveyor,  who 

vakied  the  same  at  15SI:  that,  on  23d  June  1851,  the 

Company  deposited  158/.  in  the  Bank  of  England,  in 

the  name  &g.  of  the  Accountant  General,  to  the  credit 

of  the  plaintiff,  which  sum  still  remains  so  deposited : 

and  that,  on  the  following  day,  the  defendants  delivered 

to  the  plaintiff  a  bond,  as  prescribed  by  sect  85. 

The  Company  have  taken  no  other  measures  towards 
the  purchase  of  the  said  land  save  as  herein  stated ;  and 
they  took  no  measures  for  obtaining  possession  of  the 
land  within  three  years  from  the  passing  of  the  s^id 
special  Act. 

On  21st  May  1851,  the  Company  served  a  notice  in 
writing  of  that  date  on  Frederick  Farr  and  John  Farr, 
the  tenants  or  occupiers  of  the  plaintiff's  said  l^d, 
who  hold  the  same  as  yearly  tenants  to  the  plaintiff, 
similar  to  the  aforesaid  notice  served  on  the  plaintiff. 
The  case  proceeded  to  state  that,  on  ISih  June  1851, 
the  defendants  and  the  said  F.  F.  and  «/.  F.  disagreeing 
on  the  amount  of  compensation,  the  defendants  caused 
them  to  be  summoned  to  appear  before  two  justices 
of  the  peace  &c.  at  &c.,  in  order  that  the  said  justices 
might  determine  the  amount:  and  ultimately,  on  8th 
July  1851,  the  said  justices  awarded  to  the  said  F.  F. 
and  J.  F.  25L  a^  compensation  for  their  interest  as 
tenants  of  the  said  land;  that  defendants  thereupon 
tendered  the  said  sum,  which  F.  F.  and  J,  F.  refused 
to  receive ;  and  consequently  they  have  not  received  the 
same,  or  any  other  compensation  from  the  defendants. 
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In  the  same  month  of  July ^  t 
to  enter  upon  and  use  the  plai 
the  consent  or  permission  of  the 
or  agents,  but  did  not  enter  u 
plain ti£P  thereupon,  on  19th  Ju 
complaint  in  the  Court  of  Ch 
Company,  praying  for  an  inju 
from  entering  upon  or  taking 
said  land,  and  from  digging  fo 
any  other  act  of  waste  or  spoil  tl 

On  4th  August  1851,  a  mo 
said  cause,  before  Sir  J.  Z.  L 
injunction  according  to  the  pra 
upon  it  was  ordered  (among  ot 
should  be  made  for  the  opinioi 
Court  of  Queen's  Bench;  and 
Whether  the  defendants,  under  i 
stated,  have,  or  had  in  the  moc 
to  take  the  lands  comprised  in  t 
the  21st  May  last,  in  the  plainti 

The  case  was  now  argued  by 


Bramwelly  for  the  pIainti£P.  Sc 
Act  declares  that  their  powers  for 
of  lands  for  the  purposes  of  the 
by  sect.  1,  the  same  as  those  give 
Consolidation  Act,  1845,  8  &  9 
exercised  after  the  expiration  of  fi 
of  the  Act  The  Company,  the 
enter  upon  the  plaintiff's  land,  in 
exercised  their  compulsory  powe 
period.     All  that  they  have  d( 
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notice  to  the  plaintiff  that  they  required  the  land,  and,   Queen*i  Bench. 

upon  his  differing  with  them  as  to  the  price,  to  have  the 

land  valued,  and  to  deposit  a  sum  of  money  and  enter  into 

a  bond,  as  prescribed  by  sects.  85, 86  of  stat*  8  &  9  Vict  c.  1 8. 

[Patteson  J.   In  Doe  dem.  Armitstead  v.  North  Staffordshire 

Railway  Company  (a)  we  held  that  a  Company  who  had 

taken  these  steps,  and  entered  upon  the  land,  could  not 

be  considered  as  trespassers.]     Here  there  has  been  no 

entry   by   the   Company;    and   it   is  clear,   from   the 

judgment  in  Doe  dem.  Armitstead  v.  North  Staffordshire 

Railway  Company  (b)y  that  the  Court  considered  the 

entry  as  necessary  in  order  to  make  the  steps  to  be  taken 

by  the  Company  under  sects.  85,  86  complete,  so  as  to 

give  power  to   the   landowner  to  initiate  proceedings 

under  sect.  68.    In  Adams  v.  The  London  and  Blackwatt 

Railway  Company  (c)  and  Worsley  v.  South  Devon  Railway 

Company  (d)  the  Court  took  the  same  view.     And  in 

Burhinshawv,  Birmingham  and  Oxford  Junction  Railway 

Company  {e)  it  was  held  that  the  word  "  taken,"  in  sect  68, 

when  used  with  reference  to  the  occupation  of  land  by 

the  Company  under  sects.  85,  86,  must  be  understood  as 

applying  only  to  an  actual  entry  and  taking,  and  not  to 

a  mere  constructive  possession,  by  the  Company.     It 

will  be  contended  that  the  notice  to  treat  operates  as  a 

contract:  but  it  does  not  amount  to  a  contract  which 

binds  both   parties.      [Coleridge  J.     In  Burkinshaw  v. 

Birmingham  and  Oxford  Junction  Railway  Company  (g) 

the  Court  of  Exchequer  held  that  both  parties  were 

bound  finally.     Lord  Campbell  C.J.     In  Brocklebanh  v. 


(a)  }6Q.  B,  526. 

(c)  iMaen.^G.  118.  126. 

(e)  5  Exch,  475. 

VOL.    XVII.    N.    8. 


(6)  16  Q   B.  534. 

(d)   16  Q.  5.539.  544. 

(g)  5  Exch.  486.  7. 
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Whitehaven  Junction  Railway  Company  (a)  Vice  Chan« 
ShadweU  and  Lord  Cottenham  seem  to  have  held  oppc 
opinions  on  this  point.]  In  a  later  case,  Kinnersky  v.  ' 
North  Staffordshire  Railway  Company  (b).  Vice  Chance 
Shadwell  held  that  the  notice  to  treat  did  not  operat 
a  final  contract.  The  Company,  in  giving  their  not 
give  an  implied  pledge  to  abide  by  it;  and  they  \ 
no  doubt,  bound  by  that  notice;  but  the  landoiiv 
is  not.  The  language  of  sects.  85,  86,  is  in  favou 
this  view.  It  cannot  be  contended  that,  after  the  do 
has  been  given,  and  the  steps  prescribed  by  these  secti 
have  been  taken,  the  land  has  virtually  been  sold  by 
owner  to  the  Company.  A  Court  of  equity  would 
enforce  the  specific  performance  of  such  a  sale ;  Adi 
V.  The  London  and  Blackwall  Railway  Company  (c). 
fact,  the  notice  is  not  part  of  the  compulsory  proceedi 
at  all,  though  it  is  a  necessary  preliminary  step  to  si 
compulsory  proceedings.  [^Coleridge  J.  (vould  the  la 
owner,  after  the  notice,  give  a  good  title  to  a  tt 
party?]  Probably  not  [^Coleridge  J.  What  do  ; 
say  is  the  first  step  in  the  compulsory  proceeding 
The  delivery  of  a  warrant  to  the  sheriflF  for 
jury.  [Lord  Campbell  C.  J.  The  Company  gi 
the  landowner  notice  to  treat,  without  asking  his  c 
sent  to  the  sale :  that  is  surely  a  compulsory  proceedi 
The  eventual  purchase,  which  is  consequent  upon  t 
notice,  is  compulsory.]  There  may  be  a  compuls 
purchase  of  some  kind ;  but  it  is  not  necessarily 
same,  in  all  respects,  as  that  which  is  contempla 
by  the  notice.     \jPatteson  J.     Where  does  the  La 


(o)  15  Sim.  632.  (6)  ISXaw  Tim€$,  340. 

(c)  2  Macn.6'G.  118. 
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CUuses  Consolidation  Act  enumerate  or  define  the 
compulsory  proceedings?]  Sect.  21  provides  that,  if, 
after  the  notice,  the  landowner  refuses  to  state  the 
particulars  of  his  claim,  or  to  treat,  or  does  not  come  to 
an  agreement  with  the  company  as  to  the  price  of  his 
land,  or  the  amount  of  compensation  for  damages  done 
to  him  in  respect  of  it,  certain  steps  are  to  be  taken, 
which  are  set  out  immediately  afterwards.  These  steps 
are  compuboiy  proceedings ;  but  the  statute  clearly  does 
not  treat  the  notice  itself  as  a  compulsory  proceeding. 
[^CohridgeJ.  Suppose  that,  upon  the  notice  to  treat,  the 
landowner  names  a  price,  to  which  the  Company  agrees, 
and  the  Company  thereupon  enter.  Which  of  these 
steps  is  the  first  compulsory  step  towards  a  purchase?] 
None  of  these  steps  is  compulsory:  a  compulsory 
purchase  takes  place  only  when  no  agreement  is  come 
to  as  to  the  price.  [^Coleridge  J.  The  eventual  purchase, 
whether  an  agreement  be  come  to  or  not,  is  compulsory.] 
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Hiipsan,  contra.  The  Company  have  a  right  to  enter 
upon  the  lands.  They  have  sufficiently  exercised  their 
powers  of  compulsory  purchase  within  the  prescribed 
period.  It  is  not  necessary  to  the  complete  exercise 
of  those  powers  that  the  purchase  itself  should  be 
completed  It  is  true  that  sect  27  of  the  Company's 
special  Act  limits  the  exercise  of  only  the  powers 
*^  for  the  compulsory  purchase "  of  lands,  and  that 
sect  123  of  the  Lands  Clauses  Consolidation  Act  limits 
the  powers  '^for  the  compulsory  purchase  or  taking" 
of  lands.  But  it  is  dear  that  **  purchase"  and  '^  taking" 
there  mean  the  same  thing ;  for  the  statute  provides  no 
other  mode  of  taking  lands  than  by  the  notice  to  the 
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landowner  and  the  other  steps  prescribed  for  compulsoi 
purchase:  and  sects.  75,  76,  77,  which  prescribe  tl 
mode  of  conveyance,  either  compulsory  or  otherwis 
from  the  landowner  to  the  Company,  shew  that  the  woi 
'^  purchase,''  as  used  in  the  statute,  is  not  intended  \ 
include  necessarily  the  formal  completion  of  the  leg; 
title,  but  means  merely  the  acquisition  of  the  right  t 
have  the  land  conveyed.  That  right  the  Compan 
have  acquired  in  the  present  case.  [Coleridge  J.  Tfa 
plaintiffs  say  that  the  Company  have  not  done  all  thi 
the  Legislature  enables  them  to  do  adversely.]  It  cannc 
be  contended  that  the  execution  of  a  deed  poll  by  thei 
is  necessary  to  complete  the  exercise  of  their  adven 
powers:  and  every  step  but  that  (which  is  only  to  b 
taken  on  a  particular  contingency)  they  have  taken.  I 
Doe  dem,  Armitstead  v.  North  Staffordshire  Raiboa 
Company  (a)  the  Company,  who  had  entered  upon  th 
land  after  giving  the  notice,  paying  the  deposit  am 
giving  the  bond,  as  required  by  sect.  85,  were  held  t 
have  the  right  to  continue  in  possession.  There  th< 
only  step  taken  by  them  in  addition  to  those  which  hav< 
been  taken  by  the  Company  in  the  present  case  was  tha 
of  entry :  but  that  is  not  an  exercise  of  the  compulsor 
powers.  Sect.  85  declares  that  "  it  shall  be  lawful"  fo 
the  Company  to  enter  after  the  steps  prescribed  bj 
that  section  have  been  taken.  Those  steps  are  th< 
compulsory  steps ;  the  entry  is  not  one.  And,  as  to  thi 
execution  of  a  deed  poll  by  the  Company  being  neces 
sary  to  complete  the  exercise  of  the  compulsory  powen 
by  them,  it  is  clear  that,  if,  in  Doe  dem.  Armitstead  v 
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North  Staffordshire  Railway  Company  (a),  compensation  Q«eeii*«  Bench. 
for  the  lands  entered  upon  bj  the  Company  had  been 
regularly  assessed,  and  Armitstead  had  then  been  unable, 
or  refused,  to  convey,  the  Company  would  have  had  a 
right  to  execute  a  conveyance  to  themselves,  although  the 
three  years  had  expired.  K  that  were  not  so,  a  company 
would  incur  the  hardship  of  having  a  parliamentary  right 
to  the  possession  of  the  land,  but  not  such  a  title  as  would 
enable  them  to  sell  any  part  of  it,  which,  under  sect  13 
of  the  Lands  Clauses  Consolidation  Act,  they  are  em- 
powered to  do.  [Lord  Campbell  C.  J,  In  WorsUy  v. 
South  Devon  Railway  Company  (i)  a  plea  of  entry  by  a 
Company  under  similar  circumstances  was  held  to  set  up 
a  legal  interest  in  the, land.]  All  that  the  Company 
have  to  do,  in  order  to  exercise  their  compulsory  powers 
completely,  is  to  acquire  such  an  interest  in  the  lands  as 
will  be  a  defence  to  an  action  of  ejectment  by  the  land- 
owner. 

As  to  the  argument  that  notice  by  the  Company  to 
the  landowner  binds  only  the  Company :  in  Doo  v.  The 
London  and  Croydon  Railway  Company  (c),  which  was 
decided  before  the  passing  of  the  Lands  Clauses  Consoli- 
dation Act,  Lord  Cottenham  held  that,  where  a  Company 
had  agreed  with  the  lessees  of  certain  land  to  purchase  their 
interest  therein  upon  notice  being  given  to  them  by  such 
lessees,  a  notice  to  that  effect  by  a  lessee  at  once  placed  the 
Company  and  the  lessee  in  the  position  of  purchaser  and 
vendor.  The  principle  upon  which  that  case  was  decided 
applies  to  the  present  case.  fValker  v.  Eastern  Counties 
Railway  Company  (d)  expressly  decides  that  a  notice  by  the 


(a)  16  Q,  B.  526. 
(c)   1  Rail.  Co,  257. 


(6)  16  Q.  B.  539. 
(rf)  6 -Hare,  594. 
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Company  to  a  landowner,  under  sect.  18,  has  the  c 
of  creating  a  contract  between  the  Company  and 
landowner  for  the  purchase  of  the  land.  Salmo 
Randall  {a)  is  a  decision  to  the  same  effect  with  respe< 
a  similar  notice  by  a  Company  under  a  local  Act.  In 
Birmingham  and  Oxford  Junction  Railway  Comjxa^ 
The  Queen  (b)  Parke  B.  says  that  the  notice  by 
Company  to  the  landowner  "  amounts  to  an  inch 
contract  by  them  to  pay  the  price."  In  Bm 
shato  V.  Birmingham  and  Oxford  Junction  Rati 
Company  (c)  and  in  Regina  v.  Yorky  Newcastle 
Berwick  Railway  Company  {d)  the  Courts  expref 
similar  opinion.  In  Edinburgh  and  Olasgow  Rail 
Company  v.  Manklands  Railway^  Company  (e),  argues 
the  Court  of  Session  in  Scotland^  it  was  held  that  no 
by  a  Company,  to  a  landowner,  under  sect.  17  of  ' 
Lands  Clauses  Consolidation  {Scotland)  Act,  1845  (^), 
a  sufficient  taking  of  the  lands,  if  it  had  been  given  wii 
the  period  fixed  by  sect.  116  for  exercising  the  po^ 
of  compulsory  purchase.  [Coleridge  J.  Sect,  27  of 
Oreat  Northern  Railway  Company's  Act,  and  sect  12 
The  Lands  Clauses  Consolidation  Act,  speak  of '^powc 
in  the  plural :  that  does  not  look  as  if  the  one  step  of  gii 
notice  amounted  to  a  complete  exercise  of  those  powc 
It  is  a  complete  exercise  of  them  so  far  as  is  necessar 
put  the  (Company  and  the  landowner  in  the  position  of] 
chaser  and  vendor.  That  was  held  in  ^(fam«  v.  TheLon 
and  Blackwall  Railway  Company  (A),  which  has  b 


(a)  3  Mylne  ^  C.  439.  449.  (6)  15  Q.  B.  647,  note  (6). 

(c)  5  Exch.  475.  486,  7.  (rf)  16  Q.  B,  886.  904. 

(e)  12  Co.  Court  Sest.  (New  Series),  1304. 
(g)  Stat.  8  &  9  Vict,  c.  19.  {h)  2  Macn.  Sc  G,  129. 
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cited  as  an  authority  on  the  other  side.     [Lord  Campbell  Q««e»'«  Bmuk. 

C.  J.     A  sort  of  purchase  is  no  doubt  created  by  the  ! — 

notice.]  In  Brocklebank  v.  Whitehaven  Junction  Railway 
C(wiipawy(a),  which  has  also  been  cited  for  the  plaintiff, 
Lord  Cattenham  disagreed  with  the  decision  of  Vice 
(Chancellor  Shadwell ;  and  it  was  questioned  by  this 
Court  in  Doe  dem.  Armitstead  v.  North  Staffordshire 
Railway  Company  (b).  In  Sparrow  v.  The  Oxford^ 
Worcester^  and  Wolverhampton  Railway  Company  {c) 
it  was  held  that  the  power  of  entry  did  not  expire 
with  the  period  prescribed  for  the  completion  of  the 
powers  of  compulsory  purchase;  and  the  propriety 
of  the  Vice  Chancellor's  decision  in  Brocklebank  v, 
Whitehaven  Junction  Railway  Company  (a)  was  much 
questioned. 


Shapter  (in  the  absence  of  Bramwell),  in  reply.  Notice 
to  treat,  under  sect.  18,  has,  in  some  cases,  been  held  to 
amoant  to  a  contract;  but  the  word  "contract"  is  rather 
wide.  In  no  case  has  the  notice  been  held  to  amount  to 
more  than  an  inchoate  agreement  for  the  sale  of  the  land. 
A  contract  which  places  the  parties  to  it  in  the  position  of 
vendor  and  purchaser  for  the  time  is  not  necessarily  a 
contract  to  purchase.  The  entry  by  the  Company  is, 
to  some  extent,  a  contract,  just  as  the  taking  possession 
by  a  vendor  of  land  agreed  to  be  sold  has  been  held  to 
create  a  contract  so  fiur  as  to  make  it  unnecessary  that 
the  contract  of  sale  should  be  in  writing  as  provided  by 
the  Statute  of  Frauds.  [Lord  Campbell  C.  J.  You 
allow  that,  if  the  Company  had  entered,  the  contract 
would  have  been   complete.]     That  may  be  admitted. 


(a)  15  .^im.  632. 


(6)  \6Q.  B.  526.636. 


(c)  9  Hare,  436. 
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FoiufMe  XVII.  Lord  Campbell  C.  J.  At  what  stage  do  you  say  thj 
the  Company  would  have  completely  exercised  the 
compulsory  powers?]  When  they  had  taken  steps  t 
summon  a  jury,  under  sect.  68.  In  In  Re  The  Ea 
Lincolnshire  Railway  Act  {a)  Lord  Cranworth  V.  C.  state 
at  some  length  the  whole  process  by  which  a  Railwa 
Company,  under  The  Lands  Clauses  Consolidation  Ac 
are  to  obtain  possession  of  lands  otherwise  than  by  agree 
ment.  The  payment  of  the  deposit  into  the  Bank  is  nc 
an  element  in  the  purchase  at  all :  the  deposit  is  mere! 
a  kind  of  caution  money,  given  as  a  security  for  th 
payment  by  the  (Company  of  whatever  sum  may  b 
subsequently  assessed. 

Lord  Campbell  C.  J.  This  case  has  been  very  full; 
and  ably  argued ;  and  all  the  authorities  which  could  b 
adduced  on  either  side  have  been  brought  before  us. 
think  we  may  with  perfect  safety  express  our  opinion  a 
once.  The  question  for  the  consideration  of  the  Cour 
is,  Whether  the  Company  had  the  right  to  lake  th< 
lands  of  the  plaintiff  comprised  in  the  notice  date< 
21st  May  1851.  To  determine  this,  we  must  look  t< 
the  state  of  facts  at  that  time.  After  the  notice  hac 
been  given  by  the  Company,  all  the  steps  prescribed  b] 
sect.  85  of  the  Lands  Clauses  Consolidation  Act  hac 
been  taken  by  them.  That  is  not  disputed.  Then 
what  powers  are  given  to  them  when  those  steps  hav< 
been  taken  ?  Sect.  85  declares  that  it  shall  then  "  b( 
lawful  for  the  promoters  of  the  undertaking  to  cntei 
upon  and  use  such  lands,  without  having  first  paid  oi 
deposited  the  purchase  money  or  compensation  in  othc; 


(a)  1  Sim.  N.  5.260. 
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cases  required  to  be  paid  or  deposited  by  them  before 
entering  upon  any  lands  to  be  taken  by  them"  under  the 
provisions  of  that  or  the  special  Act.  The  Company, 
however,  had  not  entered  before  the  expiration  of  the 
period  prescribed  for  the  exercise  of  their  compulsory 
powers  for  the  purchase  of  lands  by  sect.  27  of  their 
special  Act:  and  the  question  is,  whether  they  had  a 
right  to  enter  afterwards.  It  was  decided  in  Doe  dem. 
Armitstead  v.  North  Staffordshire  Railway  Company  (a) 
that,  where  a  Company,  having  taken  all  the  steps  under 
sect  85,  had  entered  before  the  expiration  of  the  pre- 
scribed period,  an  action  of  ejectment  would  not  lie 
against  them  after  such  period  had  expired.  We  have, 
therefore,  at  present,  to  consider  what  would  be  the 
effect  of  a  Company  not  entering  within  the  prescribed 
period.  This  depends  much  upon  whether  the  entry  is 
an  exercise  of  one  of  the  powers  of  compulsory  purchase. 
In  my  opinion,  it  is  not.  I  think  the  power  of  entry  is 
a  power  necessary  for  the  completion  of  the  purchase, 
but  is  not  itself  one  of  the  powers  of  compulsory 
purchase.  Those  powers  have  been,  I  think,  exercised 
within  the  five  years.  Strictly  speaking,  there  is  no 
purchase,  and  no  contract,  created  by  the  notice  under 
sect.  18 ;  but  the  Company  and  the  landowner  are 
placed  by  the  notice  in  the  same  position  as  if  a  contract 
of  purchase  had  actually  been  entered  into  by  them.  In 
Regina  v.  Birmingham  and  Oxford  Junction  Railway  Com- 
pany {b)j  the  judgment  in  which  case  was  confirmed  in  the 
Exchequer  Chamber  (c),  wc  held  that  the  notice  places  the 
Company  and  the  landowner  in  the  position  of  purchaser 
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(a)  16  Q.  B.  526.  (6)  15  Q.  B.  634. 

(c)   15  Q.  ^.  647,  note  (6). 
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and  vendor,  and  that  the  contract  thereby  created  may  1 
considered  as  mutual,  it  being  in  the  landowner's  power 
compel  the  Company,  after  the  expiration  of  the  peri< 
prescribed  for  exercising  their  compulsory  powers, 
complete  the  purchase.  It  is  possible  that  there  m; 
be  no  reciprocity  in  the  transaction ;  that  the  landown 
may  be  free,  and  the  Company  bound :  but  wc  shou 
not,  except  with  the  greatest  caution,  arrive  at  such 
conclusion.  It  seems  to  me,  on  the  contrary,  that  tl 
intention  of  the  legislature  was  that  the  contract 
purchase  should  be  complete  as  soon  as  the  notice  hi 
been  given  by  the  Company.  The  great  majority 
decisions  is  strongly  in  favour  of  this  view.  Lo! 
Cottenham  (notwithstanding  some  expressions  apparent 
tending  the  other  way  in  Adams  v.  The  London  and  Bloc 
wall  Railway  Company  {a))  has  said,  again  and  again,  tfa 
the  notice  places  the  Company  and  the  landowner  coi 
pletely  in  the  position  of  purchaser  and  vendor. 
Edinburgh  and  Olasgow  Railway  Company  v.  Monklan 
Railway  Company  (Jb)  three  learned  Judges  took  tl 
same  view,  although  the  fourth  differed.  With  grc 
respect  for  the  opinion  of  the  late  Vice  Chancell 
Shadwell,  I  cannot  agree  with  his  decision  in  Brock 
hank  v,  Whitehaven  Junction  Railway  Company  (< 
That  case,  and  Kinnersley  v.  The  North  Staffordsh 
Railway  Company  ((/),  have  been  not  only  much  shake 
but  actually  overturned,  by  subsequent  decisions, 
will  not  rely  upon  the  decision  in  Sparrow  v.  Z 
Oxfordy   Worcester^  and   Wolverhampton  Raihoay   Co\ 


(a)  2  Maen,^G.  118.  129. 

(6)  \2CkL,  Court  Ses».  (New  Series),  1304. 

(c)  15  Sim.  632.  {d)   13  Law  Times,  340. 
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pany  (a),  inasmuch  as  that  case,  in  another  stage,  is  still 
under  consideration.  But  I  consider  that  I  am  justified, 
both  bj  the  language  of  the  statute,  and  by  the  existing 
decisions  upon  it,  in  holding  that  the  contract  of  purchase 
must  be  looked  upon  as  completed  upon  the  notice  being 
given  by  the  Company,  the  amount  of  purchase  money 
alone  remaining  undetermined.  I  am  therefore  of  opinion 
that  we  should  certify  that  the  defendants  had  a  right  to 
take  the  lands  in  question. 
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Pattebon  J.  The  question  submitted  for  onr  con- 
sideration is.  Whether  the  defendants  had  a  right  to 
enter  upon  the  lands  described  in  the  notice.  Now  it  is 
only  under  sect  85  of  The  Lands  Clauses  Consolidation 
Act  that  they  have  this  right :  because,  except  under 
that  section,  a  Company  cannot  enter  upon  lands  until 
the  amount  of  compensation  has  been  determined,  and 
either  paid  to  the  landowner  or  deposited  in  the  Bank. 
Sect  85,  however,  enables  them,  when  the  landowner 
does  not  come  to  terms,  and  delay  might  be  mischievous, 
to  enter  upon  the  lands  without  such  conditions.  It  is 
admitted  that,  in  the  present  case,  the  Company  have 
taken  all  the  steps  prescribed  by  sect  85  :  and  that,  if, 
within  the  prescribed  period,  they  had  actually  entered 
upon  the  lands,  or  the  landowner  had  resisted  such  entry 
and  they  had  taken  forcible  possession  under  sect  91, 
they  would  have  completely  exercised  their  powers  of 
compulsory  purchase.  The  question  therefore  is, 
whether,  not  having  entered  within  the  prescribed 
period,  they  are  precluded,  by  sect  27  of  their  special 
Act,  from  doing  so  now.     That  depends  upon  whether 


(a)  9  //arc,  436. 
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the  entry  upon  the  lands  is  or  is  not  an  exercise  of  cm 
of  their  compulsory  powers.  I  am  of  opinion  that  it  i 
not,  and  that  the  Company  have,  within  the  pre8cribe< 
period,  taken  all  the  steps  necessary  for  the  compulson 
purchase  of  the  lands.  I  do  not  at  all  dissent  from  thi 
decisions  in  which  it  is  laid  down  that  the  mere  notio 
by  the  Company  is  of  itself  sufficient  to  create  a  contraci 
of  purchase  between  them  and  the  landowner.  But  hen 
much  more  has  been  done  :  all  the  steps  prescribed  bj 
sect  85  have  been  taken  by  the  Company.  The 
principle,  however,  established  by  the  cases  is  that  the 
notice  is  all  that  is  necessary  as  an  exercise  of  the 
compulsory  powers :  the  steps  which  follow  are  not  of  c 
compulsory  character,  but  are  merely  for  the  purpose  o 
completing  the  compulsory  purchase  to  which  th< 
Company  has  acquired  a  right  by  the  notice.  Lore 
Moncreiffi  in  Edinburgh  and  Glasgow  Railway  Com 
pany  v.  MonJdands  Railway  Company  (a),  makes  i 
pointed  distinction  between  the  powers  of  purchase  aoc 
the  general  compulsory  powers  of  the  Company,  Ir 
Doe  dem,  Armitstead  v.  North  Staffordshire  Railtoa^ 
Company  (b)  it  was  held  that  where  the  Company  hac 
taken  possession  of  the  land  within  the  prescribed  perioc 
they  might  continue  in  possession  after  it  had  expired. 
It  was  then  asked  how  the  landowner  was  to  obtain  the 
purchase  money.  But  the  landowner  is  clearly  cnablec 
to  do  that  by  taking  proceedings,  if  necessary,  undci 
sect  68. 


Coleridge  J.     I  am   of  the   same  opinion.     The 


(a)   12  Ca.  Court  Stsb.  {New  .Verier*),  1304. 
(A)  16  Q.  B.  5-2(1. 
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question  turns  on  the  constniction  of  sect.  27  of  the  Queen*a  Bench. 
Company's  special  Act.  What  are  **  the  powers  of  the 
Company  for  the  compulsory  purchase  of  lands,"  there 
mentioned?  A  distinction  must  be  drawn  between 
powers  for  compulsory  purchase,  and  powers  for  com- 
pleting a  compulsory  purchase.  In  a  large  sense  both 
may  be  called  powers  for  compulsory  purchase;  and 
that  may  account  for  the  word  "  powers,"  in  the  plural, 
being  used  in  sect  27  of  the  special  Act  But  a  power 
for  compulsory  purchase,  strictly  speaking,  is  a  power 
which  enables  one  to  purchase  land  from  an  owner  who 
is  unwilling  to  part  with  it  I  consider  the  giving  the 
notice  to  be  a  sufficient  exercise  of  that  power:  the* 
notice  does  enable  the  Company  to  purchase,  whether 
the  landowner  chooses  or  not ;  and  all  that  is  done  by 
them  afterwards  is  done  only  for  the  purpose  of  com- 
pleting the  title,  and  is  done  as  much  for  the  benefit  of 
the  landowner  as  of  themselves.  The  landowner  ought, 
therefore,  to  incur  some  liability  on  his  side.  The 
legislature  might,  no  doubt,  have  made  the  notice 
operate  as  a  one-sided  engagement  only  :  but  they  have 
not  said  so  expressly;  and  I  see  no  ground  for  presuming 
so  unreasonable  an  intention.  There  is  another  view 
of  this  question,  which  seems  to  me  to  be  not  without 
importance.  It  is  admitted  that  all  the  steps  under 
sect  85,  except  entry,  have  been  taken  by  the  Company ; 
and  that,  if  entry  had  been  made  within  the  prescribed 
period,  their  powers  for  compulsory  purchase  would 
have  been  completely  exercised.  If  entry  is  not  an 
exercise  of  those  compulsory  powers,  the  case  comes  to 
this,  that  something  is  taken  away  from  what  you  admit 
to  amount  to  a  full  exercise  of  the  compulsory  powers, 
which  is  not  itself  an  exercise  of  those  powers.     It  fbl- 
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lows,  therefore,  that  what  remains  is  still  a  full  exercii 
of  the  compulsory  powers. 

WioHTMAN  J.  The  only  question  is,  whether,  afti 
the  expiration  of  the  period  prescribed  for  the  exercii 
of  the  compulsory  powers,  the  Company  could  entc 
upon  the  lands  and  hold  them  as  against  the  plaintii 
I  think  this  case  is  governed  by  Doe  denu  AmdUlead  i 
North  Staffordshire  Railway  Company  {a).  It  is  ad 
mitted  by  the  plainti£P  that  all  the  steps  prescribed  b; 
sect  85  have  been  taken  by  the  Company,  and  tha 
entry  by  them,  within  the  five  years,  would  have  mad 
the  exercise  of  their  compulsory  powers  complete, 
do  not  see  how  it  can  make  any  difference  whether  th 
taking  possession  of  the  land  occurs  before  or  after  tb 
expiration  of  that  period.  If  the  C^ompany,  after  whi 
they  had  done,  had  a  right  to  enter  at  once,  the  entr 
is  not  an  exercise  of  their  compulsory  powers,  but  « 
act  which  the  previous  exercise  of  those  powers  entitle 
them  to  do.  Here  they  had  acquired  the  right  of  entry 
and  it  is  immaterial  whether  they  exercised  that  rigl 
within  the  five  years  or  not. 

Judgment  for  the  defendants:  an 
certificate  to  be  sent  accordingly 


(a)  16  Q.  B,  52G. 
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Tlie  Mayor,  Aldermen  and  Burgesses  of  Man-  Saturday, 
CHESTER  against  The  Overseers  of  the  Poor  of 
the  township  of  Manchester  in  the  borough 
of  Manchester. 

/^N  appeal  by  the  Mayor,  aldermen  and  burgesses  of  Under  sut. 
the  borough  of  Manchester^  in  the  county  of  Lan-  c,  cciil,  the 
caster^  against  a  rate  made  for  the  relief  of  the  poor  of  j^J^^  **^ 
the  township  of  Manchester  on  27th  June  1851,  a  case  {tJ^ut^.*** 
was  stated,  under  stat  12  &  13  Vict  c.  45.  *.  11.,  for  the  "terert,  works, 

stock  in  trade 

opinion  of  this  Court     The  case  was  substantially  as  and  property 

^  -^  of  the  Afoji- 

follows.  Chester  and 

Salford  Water 

The  rate  in  question  was  laid  upon  the  Mayor,  alder-  works  Com- 
men  and  burgesses  of  the  borough  of  Manchester ^  as  poratedby* 
occupiers   of  land,   houses,   water  pipes  and  premises  ^a^^V  by 
situate  within  the  township  of  Manchester,  within  the  ^J^^nte  tT^ 

said  borough.  ^«  Company. 

Under  stat.  49  G.  3.  c.  cxcii.  (local  and  personal,  tionwere 

required,  by 

public),  '*  for  more  effectually  supplying  with  water  the  the  first  men- 
tioned Act,  to 
supply  the  in- 
habitants of  the  boroogh  of  Mcmeheeter  with  water  for  domestic  purposes,  to  be  paid  for  by 
the  rate  afterwards  authorised  to  be  leiied  under  the  name  of  <*the  Domestic  water  rate.*' 
They  were  also  authorised  to  supply  water  for.  other  than  domestic  purposes  upon 
terms  to  be  agreed  upon  between  themseWes  and  the  consumers;  and  to  continue 
supplying  with  water  all  persons  without  the  borough  who  had  been,  or  who  might 
have  been,  supplied  by  the  Company  before  the  transfer  of  their  interest,  at  such  rents 
as  the  Company  might  have  charged.  They  were  required  to  supply  the  existing, 
and  authorised  to  erect  and  supply  additional,  public  cisterns  for  gratuitous  use 
in  the  borough;  and  to  supply  the  borough  of  Salford  with  water  at.  a  price 
not  exceeding  a  prescribed  sum,  to  be  agreed  upon  between  themseWes  and  that 
borough.  And  they  were  authorised,  for  the  purpose  of  defraying  the  costs, 
charges  and  expences  of  supplying  the  borough  with  water,  to  levy  a  "Domestic 
water  rate**  on  the  occupiers  of  all  dwelling  houses  within  the  borouffh,  and  a  "  Public 
water  rate**  on  the  owners  of  all  dwelling  houses,  shops,  mills,  manuractories  &c.  within 
the  same. 

All  the  proceeds  derived  from  the  works  and  the  water  supplied  and  sold  as  aforesaid 
were  ab«orl>ed  by  the  annual  payments  to  the  Compaoy. 

On  appeal  against  a  rate  laid  upon  the  Corporation,  as  the  occupiers  of  the  water  works, 
for  the  relief  of  the  poor  of  the  township  of  Mancheater,  part  of  the  said  borough : 

Held,  that  they  were  so  rateable ;  for  that  their  occupation  of  the  water  works  was  not 
an  occupation  exclusively  for  public  purposes. 


860  Q.   B.   HILARY  TERM. 

Volume  XVIL    inhabitants  of  the  towns  of  Manchester  and  Salford 

^^^-        the  parish  of  Manchester,''  &c.,   The  Company  of  P. 

Mayor  of      prietors  of  the  Manchester  and   Salford  Water   um 

Manchester  .  .    . 

V.  was   duly  incorporated  for   the   purpose  of  supplyi 

Overseers  of 

Manchester,  water   to  Manchester  and  Salford,  with  divers  powe 

and  subject  to  divers  liabilities,  provisions  and  restri 

tions  in  the  same  Act  contained. 

Subsequent  Acts  have  been  passed  for  altering,  e 

larging  and  amending  the  powers  of  the  Company,  ai 

to  enable  them  to  raise  further  sums  of  money ;  8U< 

Acts  being,  so  far  as  they  relate  to  the  matter  of  tl 

appeal,  stat  53  G.  3.  c.  xx.,  stat  56  G.  3.  c.  xii.,  sU 

1  &  2  6r.  4.  c.  xlviL,   stat.  4  G.  4.  c.  cxv.,  and  stj 

4  &  5  Vict.  c.  viii.,  all  local  and  personal,  public 

By  stat.  10  &  11  Vict.  c.  cciii.  (local  and  person 

public),   "To   enable   the  Mayor,  aldermen,  and  bt 

gesses  of  the  borough   of  Manchester^  "  to  constri 

,A  water  works  for  supplying  the  said  borough  and  sevei 

r  places   on   the   line  of  the  said   intended  works  wi 

f  water,  and  for  other  purposes,"  power  was  given  to  t 

Mayor,  aldermen  and  burgesses,  among  other  things, 

provide   a  supply  of  water   to  the  inhabitants  of  tl 

i  i  borough  of  Manchester,  and,  for  that  purpose,  to  pi: 

chase  from  the  said  Company  of  proprietors  all  th< 

^Ij  estate  and  interest  of  and  in  the  whole  of  the  lane 

buildings,  mains,  pipes  and  other  works,  and  stock 

■  trade,  and  property  of  whatever  kind,  of  the  said  Coi 

%  pany,  for  such  price  and  upon  such  terms  as  should 

mutually  agreed  upon  in  manner  and  with  the  powc 

and  subject  as  in  the  same  Act  is  mentioned :  and 

'  the  same  Act  are  contained  divers  other  powers,  pi 

visions  and  enactments  for  enabling  the  Mayor,  aide 

men  &c.  of  Manchester  to  provide  a  supply  of  water  1 


I 


I 
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the  purposes^  and  for  eflFecting  the  objects,  in  the  same  Qwen^t  Bench, 
Act  mentioned.  L__ 

By  Stat.  11  &  12  Vict  c.  cL  (local  and  personal,  pub-  m^cheotee 
lie),  "  To  alter,  amend,  and   enlarge    the   powers  and    q^^^^^  ^f 
provisions  of  'The  Manchester  Corporation  Water  Works  Manchestke. 
Act,  1847,'"  the  same  Act  was  amended,  and  divers 
other  powers,  provisions  and  enactments  were  made  for 
carrying  out  the  purposes  of  the  said  amended  Act :  and  by 
Stat.  14  &  15  Vict  c.  Ixxix.  (local  and  personal,  public), 
"  For  the  further  amendment  of  the  Acts  relating  to  the 
Manchester  corporation  water  works,"  further  amend- 
ments were  made,  and  further  powers  were  given  in  that 
behalf. 

All  the  above  Acts  were  to  be  referred  to  as  forming 
part  of  the  case  (a). 

(a)  The  provisioiis  material  to  the  present  case  are  the  following  clauses 
of  Stat  10  &  11  Viet.  c.  cciii. 

Sect.  25  enacts  "  that  it  shalV  not  be  lawful  for  the  mayor,  aldermen  and 
burgesses,  under  the  powers  and  authorities  which  may  be  transferred  to  or 
vested  in  them  under  the  provbions  contained  in  this  Act,  or  under  or  by 
virtue  of  any  existing  powers  or  authorities  vested  in  them,  to  demand 
or  receive  any  water  rents  or  other  payments  (except  as  hereinafter 
specially  authorized)  for  the  water  supplied  to  any  inhabitant  within  the 
borough,  but  all  water  for  domestic  purposes  to  be  supplied  by  the  mayor, 
&c.  to  any  person  within  the  borough  for  domestic  purposes  (except  as 
hereinafter  mentioned)  shall  be  and  be  deemed  to  be  fully  paid  for  by  the 
rates  which  the  mayor,**  &c.  ^  by  this  Act  are  authorized  to  rabe  and  levy 
within  the  borough,  under  the  name  of  the  *  Domestic  Water  Rate.*  ** 

Sect  26  provides  *<  that  it  shall  be  lawful  for  the  mayor,  aldermen,  and 
burgesses  to  continue  to  supply  water  for  domestic  and  other  purposes 
to  any  persons  without  the  borough,  who  have  been  accustomed  to  receive 
the  same,  or  who  might  have  been  supplied  therewith  if  this  Act  had  not 
passed  ;**  and  **  to  receive  rents  or  other  sums  payable  for  such  water,  in 
the  same  manner  as  the  said  Company  might  have  done  if  this  Act  had  not 
passed,  and  such  water  had  been  supplied  by  them.*' 

Sect  39  provides  that  the  mayor,  aldermen  and  burgesses  shall  provide 
the  inhabitants  of  the  township  of  Tintwhittle  with  water  for  domestic  and 
certain  agricultural  purposes,  free  of  charge. 

Sect  93  enacts  <*that  the  mayor,'*  &c.  "shall,  at  the  request  of  the 
VOL.    XVII.    N,    8.  3   K 
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'___  rate  were  formerly  the  property  and  in  the  occupa 

Major  of 
Manchesteb  ■ 

V. 

M[  ^HKOT'M  ®^°®''  ^^  occupier,  fumuh  to  every  occupier  of  a  private  dwelling  I 
or  part  of  a  dwelling  house  **  within  certain  limits  **  a  sufficient  tupp 
water  for  the  domestic  use  of  every  such  occupier**  at  a  specified 
centage  on  the  annual  rack-rent  of  the  premises ;  but  that  the  amooi 
received  from  any  one  person  in  the  course  of  one  year  shall  not  exec 
certain  sum,  and  that  water  need  not  be  so  supplied  by  the  mayor 
to  any  one  person  for  less  than  a  certain  sum  per  annum. 

Sect.  96  enacto  '*  that  it  shall  be  lawful  for  the  mayor  *'  &e.  *'  to  sa 
any  person  with  water  for  other  than  domestic  purposes,  at  such  rent 
upon  such  terms  and  conditions  as  shall  be  agreed  upon  between 
mayor,*'  &c  "  and  the  person  desirous  of  having  inch  supply  of  water/ 

Sect.  98  enacts  that  the  mayor  &c.  shall  continue  to  supply  with  n 
all  public  cisterns  and  other  works  used  for  the  gratuitous  supply  of  n 
to  the  borough,  and  may  erect  and  supply  with  water  such  others  as 
may  think  fit. 

By  sects.  106,  107,  it  is  provided  that  from  and  after  the  sale 
transfer  to  the  borough  of  Salford  of  that  portion  of  the  water  w 
belonging  to  the  corporation  of  Manehetter  which  are  situate  iu  Sa^ 
the  Mayor,  aldermen  and  burgesses  of  Maneheiter  shall  supply  and  te 
the  mayor,  aldermen  and  burgesses  of  Salford  one  million,  or,  u 
certain  conditions,  not  more  than  two  million,  gallons  of  water,  *'  at  a  p 
to  be  mutually  agreed  upon,  not  exceeding  3d.  per  thousand  gallons.** 

Sect.  110  enacts  "that  the  mayor,**  &c.  *< shall,  and  they  are  hei 
authorized  and  required,  once  in  each  year,  to  estimate  and  fix  the  am< 
of  money  necessary  to  be  levied  for  the  purpose  of  defraying  the  cor 
costs,  charges  and  expences  of  supplying  the  borough  with  water,  m 
which  shall  be  understood  to  be  comprehended  the  payment  of  the  int« 
of  any  money  borrowed  on  the  credit  of  the  water  rates,  as  well  as  any  i 
of  money  which  the  mayor,**  &c.  "  shall  think  fit  to  appropriate,  set  a{ 
and  apply  each  year,  as  and  for  a  sinking  fund  for  paying  off  and  dischi 
ing  any  principal  moneys  so  borrowed  and  secured,  also  the  expend 
reservoirs,  engines,  machinery  and  other  works  to  be  purchased  or  ere« 
as  hereinbefore  provided,  together  with  the  expence  of  providing 
preserving  springs,  and  otherwise  obtaining  and  distributing  snpplie 
water  to  the  inhabitants  of  the  borough,  and  such  portions  of  the  sala 
wages  and  other  expences  of  any  engineers,  surveyors,  clerks,  collectoi 
other  officers  or  servants  employed  by  them,  as  the  mayor,**  &c.  '*  i 
think  equitable  and  fair  to  charge  to  such  account,  also  the  rent  (if  i 
agreed  to  be  paid  to  any  water  company,  or  other  company  or  person, 
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of  the  said  Company  of  proprietors ;  and  such  Company   QwmU  AmM. 

was  rated  to  the  relief  of  the  poor  in  respect  thereof  up  [ 

to  the  time  when  the  Mayor,  aldermen  and  burgesses  Mahchbotee 
purchased  the  works  of  the  Company  as  after  mentioned.    q^^^J^  ^ 

Prior  to  the  making  of  the  rate  appealed  against,  the  MAHCHisisa. 
said  Mayor,  aldermen  and  burgesses  had,  under  the 
powers  and  provisions  of  the  said  Acts,  or  some  of  them, 
purchased  the  works  of  the  said  Company,  including  the 
premises  the  subject  of  the  present  rate ;  and  the  said 
works  have,  since  the  time  of  the  said  purchase,  been  in 
the  occupation  of  the  Mayor,  aldermen  and  burgesses 
under  and  by  virtue  of  the  said  statutes,  and  the  powers 
of  the  Company  have  been  transferred  to  the  said 
Mayor,  aldermen  and  burgesses,  and  are  now  vested  in 
them,  together  with  the  other  and  greater  powers  by  the 
three  Acts  last  mentioned  conferred  on  them. 

The  said  Mayor,  aldermen  and  burgesses  purchased 
the  works  of  the  Company  in  consideration  of  annual 
payments,  together  amounting  to  the  annual  sum  of 
22,2752.  ISs.  6d,y  with  power  reserved  to  the  said 
Mayor,  &c.  to  buy  off  the  said  annual  payments  by  the 


tbe  use  of  their  waterworks  and  water,  and  all  other  charges  and  expences 
attendant  upon  procuring  and  distributing  a  supply  of  water  for  the  use  of 
tbe  inhabitants  of  tbe  borough,  and  for  other  the  purposes  authorised 
and  required  by  this  Act.** 

Sect.  Ill  enacts  "that  in  order  to  raise  a  sum  of  money  snflBcient 
to  defray  the  costs,  charges  and  expences  of  supplying  the  borough  with 
water,**  **  it  shall  be  lawful  for  tbe  council,  once  in  every  year,  to  cause  a 
rate,  to  be  called  •  The  Domestic  Water  Rate,'  to  be  levied  upon  the 
occupiers  of  all  dwelling  houses  and  shops  and  buildings  used  as  dwelling 
houses'*  *' within  the  borough,  according  to  the  full  net  annual  value 
thereof,  and  in  like  manner,  once  in  every  jrear,  to  cause  a  rats,  to  be 
called  *  The  Public  Water  Rate,*  to  be  made  and  levied  upon  the  owners 
of  all  dwelling  houses,  shops,  warehouses,**  &c.  "  workshops,  mills  and 
manufactories,**  **  according  to  the  ftill  net  annual  value  thereof.*' 

3  K  2 
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Volume  XVII.  payment  of  a  sum  equal  to  twenty  years'  purchase:  « 
since  the  purchase  was  completed,  such  annual  payroc 


18o2, 


Manch*b8teb  ^^^^  ^^^^  ^*^'y  *^°^  regularly  paid  by  the  said  Ma 

Q^   "'      f    Sec.  to  the  said  Company. 

Manchester.      The  shares   have  not   been    converted   into  anni 
stocky  and  the  said  Company  of  proprietors  has  not 
been  dissolved,  under  the  powers  in  that  behalf  by  < 
of  the  said  Acts  given. 

The  Mayor,  aldermen  and  bui^esses  have,  in  addit 
to  and  extension  of  the  old  works  of  the  said  Compa: 
under  the  powers  of  their  Acts,  constructed,  beyo 
the  limits  of  the  borough,  very  extensive  works,  whi 
are  now  nearly  completed,  for  more  efficiently  supplyi 
the  borough  of  Manchester  with  water;  and  the  » 
Mayor,  aldermen  and  burgesses  now  supply  water 
the  inhabitants  of  the  borough  under  the  powers  of  t 
said  Acts,  and  also  supply  water,  without  making  a 
charge  for  it,  to  extinguish  fires,  to  water  streets,  and 
flush  and  purify  sewers  and  drains. 

The  Mayor,  aldermen  and  burgesses  have,  in  co 
structing  the  said  last  mentioned  works,  and  in  ai 
about  the  carrying  out  the  purposes  of  the  said  Ac 
expended  upwards  of  500,000/,  over  and  above  the  sa 
annual  sums  payable  to  the  said  Company  as  aforesai 
which  has  been  wholly  borrowed  under  the  powc 
conferred  in  that  behalf  by  the  said  Acts,  and  which 
charged  upon,  and  to  be  repaid  by,  rates  to  be  laid  i 
the  inhabitants  of  the  said  borough  according  to  tl 
provisions  of  the  same  Act 

Everything  required  to  be  done,  observed  or  pc 
formed  by  the  said  Mayor,  aldermen  and  burgesses  I 
the  above  Acts,  either  for  the  reservation  or  protecti< 
of  the  rights  of  the  several  persons  mentioned  in  tl 
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Acts,  or  for  any  other  purpose,  has  been  done,  &c.  by  Qwm'*  Bench. 
them.  1»52- 

The  Mayor,  aldermen  and  btinresses  have,  in  exercise      Mayor  of 
•'  °  Manchestee 

of  the  powers  of  iheir  Acts,  laid  a  public  water  rate  on  ▼. 

the  owners  of  all  property,  and  a  domestic  rate  on  the  MANCHEWEa. 
occupiers  of  all  houses  within  the  borough.  They  have 
also  entered  into  agreements  with  persons  occupying 
premises  both  in  the  township  of  Manchester  and  also 
out  of  the  township  but  within  the  borough,  for  supply- 
ing them  with  water  for  other  than  domestic  purposes, 
and  which  is  required  to  be,  and  is,  paid  for  by  water 
rents,  and  not  by  the  said  water  rates. 

They  have,  in  consideration  of  a  fixed  annual  pay- 
ment,  sold  to  the  Mayor,  aldermen  and  burgesses  of  the 
borough  of  Salford  the  mains  and  pipes  laid  down  in 
the  borough  of  Salford^  and  agreed  with  the  said  Mayor, 
&c.  of  Salford  to  supply  to  them  one  million  gallons  of 
water  per  day. 

The  borough  of  Manchester  comprises  several  town- 
ships, and  amongst  others  the  township  of  Manchester. 
The  Mayor,  aldermen  and  burgesses  of  Manchester  have 
no  personal  interest  in,  nor  do  they  derive  any  personal 
advantage  in  any  way  from,  the  said  works  and  premises 
rated.  The  whole  of  the  proceeds  of  and  sums  derived 
from  the  works,  and  the  water  supplied  and  sold  as 
aforesaid,  are  at  present  absorbed  by  the  payment  of  the 
annual  sums  to  the  said  Company. 

The  Mayor,  aldermen  and  burgesses  contended  that 
they  were  not  liable  to  be  rated ;  the  respondents,  that 
they  were  liable.  If  this  Court  should  be  of  opinion 
that  they  were  liable,  the  rate  was  to  be  confirmed ;  if 
of  a  contrary  opinion,  then  the  rate  to  be  amended  by 
striking  out  the  name  of  the  appellants  and  the  sums 
enlercd  opposite  their  names  &c. 
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Volume  JCFii.      Pashky,  for    the    respoDdents.      It    is  diflScuIt 

1^  distinguish  this  case  from  Regina  v.  Longwood  (a).     T 

MxNciiEn'Ki  (Corporation  here  are  in  the  same  position  as  the  Comm 
Oyerseers  of  ^^^ners  in  that  case :  and,  following  the  princifrfe  th< 
Mawchebtee.  laid  down,  it  must  be  held  that  the  fact  that  no  pro 
is  now  derived  from  the  works  does  not  exeuipt  t 
Corporation,  who  are  the  legal  occupiers,  from  rateabili 
in  respect  of  them.  They  and  the  consamera,  taki 
together,  stand  in  the  same  position,  for  rating  purpose 
as  the  private  Company  whose  works  they  have  pu 
chased  did  before  them.  [Lord  Campbell  C.  J.  To  ho! 
parties  not  rateable,  who  are  situated  as  the  Corporatic 
are  in  this  case,  would  be  to  confer  a  private  benel 
upon  one  class  at  the  expence  of  another.]  Regina 
Kentmere  (b)  is  also  in  point  In  that  case  the  princip 
laid  down  in  Regina  v.  Longwood  (e)  was  adopted.  A 
T.  The  CommMoners  for  lighting  Beverley  {d)  was  thei 
relied  upon  as  an  authority  against  the  rateabtlity :  bi 
there,  as  Lord  Camjibell  C.  J.  remarked  in  his  judgmei 
in  Regina  v.  Kentmere  (e),  "  the  Commissioners  mani 
&ctured  the  gas  for  the  general  benefit  of  the  con 
munity ;"  so  that  the  lighting  was  coextensive  with  \h 
rating;  and  whatever  the  Commissioners  contributed  t 
the  poor  rate  would  have  been  assessed  again  upon  th 
inhabitants  in  the  form  of  charges  for  lighting.  Thi 
distinction  was  recognized  in  Regina  v.  Harrogate  Cam 
missioners  (g), 

Cromptonf  contriL     No  benefit  accrues,  either  to  th 
Corporaiion  or  to  individuals,  from  the  occupation  of  th 


(«)  13  Q.  B.  116. 
(6)  Ante,  p.  551. 
(d)  6A,^E.  645. 
(p)  15  Q.  B.  1012. 


Soe  Hegina  v.  Longwood^  p.  871,  post, 
(c)  13  Q.  B.  116. 
{€)  Antc»p.  659. 
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work&     If  anything  came  to  the  borough  fund  from  the  Queen*$  Bench. 

1852 
receipts  in  respect  of  the  works,  no  doubt  the  Corporation 


would  be  liable  to  be  rated.     But  they  are  bound  to  ^S^wt 


F:8Tt;R 


credit  for  all  profits  in  levying  the  rate,  as  in  Rex  v.  The  ^^^J;^  ^ 
CommimarUrifar  lighting  Beverley  (a).  [Lord  Campbell  hLhwnwnnk. 
C.  J.  You  must  shew  that  the  occupation  is  exchtsivefy 
for  a  public  purpose*]  It  is  so,  taking  the  wotd  "  public" 
in  its  fiiir  sense.  It  is  for  the  benefit  of  the  whole 
township;  and  all  the  lands  occupied  are  within  the 
township.  It  cannot  be  said  that  it  is  not  for  a  public 
purpose  because  it  is  confined  to  such  a  district  as  Man- 
chester ;  Rex  T.  Liverpool  (ft)  and  Rex  v.  River  Weaver 
Namgation  {e)  are  authorities  to  the  contrary.  The  fiu;t 
of  the  water  being  brought  from  a  place  not  within  the 
township  does  not  aflect  the  question  of  rateability. 
[Lord  Campbell  C.  J.  It  might  be  material  in  a  question 
as  to  the  quantilia.]  The  whole  tenor  of  the  Acts,  by 
which  the  Corporation  is  governed  in  the  occupation 
of  the  works,  shews  that  that  occupation  is,  properly 
speaking,  for  a  public  purpose  only.  There  is,  at  all 
events^  no  more  benefit  firom  it  to  individuals  than  there 
was  in  Rex  v.  The  Comndseionere  for  lighting  Beverley  (a). 
Rex  V.  The  ConmUnoners  of  Salter^ s  Load  Sltdce  (d)  is 
also  in  point.  [Lord  Campbell  C.  J.  The  Beverley 
case  stands  upon  very  peculiar  grounds:  it  seems  to 
have  been  decided  with  a  view  of  avoiding  a  circuity, 
so  to  speak,  in  the  process  of  rating  the  Commissioners.] 
Here,  if  the  Corporation  should  be  held  rateable,  they 
would,  if  their  profits  were  sufficient  to  pay  all  other 
expences,  have  to  levy  a  water  rate  on  the  consumers 
for  the  sole  purpose  of  paying  the  poor  rate.     [Lord 

(a)  6A,^E,  645.  (fr)  1  B.  ^  C.  61. 

(c)  T  B,^a  70.  note  (e).  {d)  4  T.  R.  730. 
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Manchester 

V. 

Overseen  of 
Manchester. 


fWvme  xviL  Campbell  C.  J.     Is  the  water  rate  conterminous,  as 

: local  limits,  with  the  poor  rate  ?]     It  is ;  and  it  m 

ANCHE6TER  ^v^^^^^ly  ^^  Icvled  upon  the  same  classes,  within  t] 
area,  in  the  proportions  fixed  by  the  Legislatu 
[Erie  J.  But  the  inhabitants  would  have  to  pay  me 
or  less  water  rate,  under  sect.  Ill,  according  to  t 
nature  of  each  person's  occupation,  while  they  wou 
have  to  pay  uniformly  for  poor  rate.  You  caiin< 
therefore,  say  that  the  one  rate  might  be  made  for  ti 
purpose  of  paying  the  other.]  Regina  v.  Badcock  ( 
may  be  relied  on  for  the  respondents.  But  there  t 
occupation  was  purely  for  the  benefit  of  a  particul 
class  of  persons,  as  in  Regina  v.  Longwood  (&)  ai 
Regina  v.  Kentmere  (c). 


Pashley^  in  reply.  In  Regina  v.  Harrogate  Cox 
missioners  {d)  Erie  J.  observed  that  Rex  v.  The  Ca\ 
missioners  for  lighting  Beverley  (e)  seemed  to  have  bei 
decided  upon  the  ground  that  the  Commissioners  the 
would  have  to  rate  the  parish  for  all  which  they  mig 
have  to  pay  to  the  poor,  so  that  the  poor  rate  upon  the 
was  useless.  It  would  not  be  so  here.  The  fact  that  tl 
council  has  power  to  impose  two  difierent  kinds  of  ral 
the  amount  and  distribution  of  one  of  them  being,  und 
sect  96,  entirely  at  the  option  and  under  the  contro 
of  the  council,  is  a  sufficient  answer  to  that  argumer 
which  is  based  principally  upon  sect.  25.  [Patteson  < 
Does  sect.  96  make  any  provision  as  to  the  applicatic 
of  the  money  received  under  it?]  It  does  not;  an 
unless  it  is  credited  against  the  expences  when  the  ra 


(«)  ()  Q.  B.  787. 
{c)  Ante,  p.  531. 
(c)  0  A.  A   E,  tji5. 


(6)   13  Q.  B.  lUi, 
(d)   15  Q.  B.  1012. 
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is  made»  which  does  not  appear,  the  Corporation  must  Quten^a  Bench. 

clearly  be  considered,  with  respect  to  those  receipts,  as  1_ 

a  trading  company.  But,  in  fact,  the  question  whether  a  Mancwestkb 

profit  can  or  cannot  arise  from  the  occupation  is  not  the  q^^^^^  of 

proper  test  of  raieability ;  the  real  test  is  whether  the  Manchester. 
occupation  is  or  is  not  exclusively  for  a  public  purpose. 

Lord  Campbell  C.  J.  I  think  this  case  is  governed 
by  Reffina  v.  Harrogate  Commissioners  (a).  The  prin- 
ciple there  laid  down  was  that,  in  order  to  exempt 
the  occupier  from  rateability,  the  occupation  must  be 
exclusively  for  a  public  purpose;  and  that,  where  it  is 
for  the  purpose  of  benefiting  a  particular  class,  it  is, 
pro  tanto,  not  for  a  public  purpose.  The  question 
of  profit  or  no  profit  is  not  the  proper  test.  In  the 
present  case  it  is  clear  that  the  occupation  is  for  the 
benefit  of  a  particular  class.  Under  sect  96  the  Cor- 
poration are  enabled  to  make  terms  with  a  particular 
class  of  consumers,  like  an  ordinary  water  company. 
Moreover,  1  must  say  that  it  would  be  contrary  to  the 
principles  of  natural  justice  if  this  rate  were  not 
affirmed ;  for  a  most  unfair  burthen  would  be  cast  upon 
persons  who  derive  no  benefit  from  the  waterworks. 
Rex  v.  The  Commissioners  for  Lighting  Beverley  (jb)  has 
been  properly  brought  under  our  notice ;  but  there  one 
rate  would  have  been  raised  for  the  sole  purpose  of 
paying  the  other,  and  the  case  was  decided  with  a  view 
to  avoiding  such  circuity.  There  all  the  inhabitants 
were  equally  affected  by  the  rate.  But  here,  if  the  dis- 
puted rate  were  set  aside,  an  additional  rate  would  be 
imposed  upon  those  who  contribute  to  the  poor  rate 

{,a)   15  Q,  B.  IU12.  {,b)  t)  A.  &•  E.  645. 
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To/mim  XVI l   equally  with  the  codsumers  of  the  water,  and  yet  dei 
DO  benefit  from  the  water  works.      I  am  therefiNK 


1852. 


BIawcheweb  opinion,  looking  to  the  rule  adopted  in  previous 
^*      .    cisions,  and  to  the  principles  of  natural  justice  and 
IUmghsstbb.  obvious  intention  of  the  L^islature,  that  this  rate  ahoi 
be  affirmed. 


Patteson  J*  I  am  of  the  same  opinion.  It  is  qu 
clear  that  the  original  Company  was  rateable,  and  tl 
it  was  rated  without  any  objection  being  raised, 
powers  were  then  transferred  to  the  Corporation.  T 
simple  transfer  would  not  prevent  the  Corporation  fn 
being  rateable.  There  are,  no  doubt,  fresh  powers  giv 
to  them,  and  fresh  restrictions  imposed  upon  them ;  I 
the  rate  which  they  are  empowered  to  levy  is  by  way 
compensadon  for  the  rents  which  the  Company  charge 
If  the  occupadon  were  exclusively  for  a  public  purpo 
the  Corporadon  would  clearly  not  be  rateable.  But  tl 
is  not  the  character  of  the  occupation.  Under  secta  1 
106, 107,  the  Corporation  have  power  to  sell,  upon  ter 
to  be  arranged  between  themselves  and  the  consume 
water  both  to  the  borough  of  Salford^  and  also,  for  otl 
than  domestic  purposes,  to  the  mhabitants  of  their  o\ 
borough.  1  find  no  provisions  in  the  Acts  providing  1 
the  appropriation  of  the  money  so  received.  They  i 
not  compelled  to  add  it  to  the  borough  fund.  Perlui 
they  do  add  it,  and  are  right  in  so  doiug ;  but  the  fa 
at  all  events,  does  not  appear;  and  therefore,  under  t 
circumstances,  we  cannot  hold  that  the  occupation 
the  Corporation  is  exclusively  for  a  public  purpose. 


Erle  J.     The  Corporation  are  clearly  rateable  up 
general  principles:   but  they  claim  cxempUon  on  I 
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ground  that  their  occupation  is  for  public   purposes.    QtwM*«AmM. 

Now,  as  to  part  of  the  water,  they  are  at  liberty  to  ' 

charge  what  terms  they  please  for  the  use  of  it ;  and  the   m^J^chbstbb 
rcTenue,  so  fiu*  as  I  can  see,  they  may  apply  as  they    q     "'      t 
please.     As  to  the  rest  of  the  water,  they  are  restricted  Manchkstbb. 
within  certain  limits  in  the  rate  which  they  may  im- 
pose in  respect  of  it;  but  such  rate  as  they  do  impose 
must  be  taken  to  be  by  way  of  compensation  for  the 
expenses  attendant  upon  the  works.     Their  occupation, 
therefore,  is  clearly  not  for  public  purposes  only.     It  is 
much  more  reasonable  to  hold,  upon  general  principles, 
that  they  are  rateable,  than  to  hold  that  they  are  exempt 
upon  grounds  which  I  cannot  consider  as  sound,  unless 
under  the  same  circumstances  as  those  of  Bex  ▼.  TTie 
Commissioners  far  lighting  Beverley  (a). 

Judgment  for  the  respondents  {by 

(a)  8  itf.  |r  £.  645.  (6)  Cobridgft  J.  was  not  present. 


The  following  case,  decided  in  Trinity  vacation,  1852, 
may  conveniently  be  added  here. 

The   Queen  against   The    Churchwardens  and  ^^^^'j, 
Overseers  of  the  Township  of  Longwood.        ^®^^1 


r\^  appeal  by  the  Commissioners  of  the  Hudder^ld  By  certain 
Waterworks  against  a  rate  made  on  or  about  30th  Commissioners 

were  autbor- 
ized  to 
purchase  lands,  construct  reservoirs,  and  lay  down  pipes*  for  the  purpose  of  supplying  the 
town  and  neighbourhood  of  H.  with  water :  they  were  empowered  to  divert  the  water 
from  springs  in  a  township,  X.,  adjoining  H. ;  and  they  were  required^  by  wa^  of 
compensation  to  certain  mill  owners  in  L.  who  had  previously  used  the  said  spnngs, 
to  construct  one  reservoir  in  £.,  and  to  impound  therein  sufficient  water  for  the  use  of  such 


872  Q.  B.  [trinity  vacation.] 

Volume  xviL  March  1850,  for  the  relief  of  the  poor  of  the  township 
ri852  1  . 

of  Lonffwood,  in  the  West  Riding  of  Yorkshire^  in  which 

The  Queen    ^j^^  Commissioners  were  rated  at  the  sum  of  lOlOi  for 

Overseers  of    certain  reservoifs,  banks,  pipes,  lands  and  hereditaments 

situate  in  the  said  township,  the  Sessions  allowed  the 

Thi  a)^U.    ®PP^*^  ^^^  reduced  the  rate  to  490i,  subject  to  the 

giooers  were      opinion  of  this  (yourt  on  the  followinir  case. 

also  authonxed     ^  *^ 

to  borrow  The  said  Commissioners  are  occupiers  of  the  aboye 

money  on  the 

secunty  of        mentioned  lands  and  hereditaments,  upon  part  of  which 

and  water         the  said  reservoirs  and  pipes  are  constructed  and  laid. 

money  so  raised  The  Commissioners  purchased  the  said  lands,  and  con- 

beappUedto***  structed  the  said  reservoirs  and  pipes,  under  and  by 
the  purposes 

of  their  Acts.  Water  was  to  be  supplied  to  the  premises  of  such  inhabitants  of  H.  and 
its  neighbourhood  as  might  desire  it,  at  certain  specified  n>nts,  the  whole  amount  not 
to  exceed,  in  any  one  year,  and  after  all  expenses  paid,  7/.  10c.  per  cent  on  the 
amount  which  should  then  bo  owing  by  the  Commissioners  of  the  loan  to  be  raised  as  above 
mentioned.  After  the  whole  loan  had  been  paid  off,  the  rents  were  to  be  reduced  so  as 
only  to  cover  the  current  expenses  of  executing  the  powers  of  the  Acts.  Water  was 
to  be  supplied  for  watering  the  streets  at  \d.  for  every  100  gallons;  and,  in  case  of  fire, 
gratis.  Under  these  powers  the  Commissioners  borrowed  money,  and  constructed  two 
reservoirs  in  £.,  one  for  the  supply  of  water  to  //.,  and  the  other  as  a  compensation  reservoir 
to  the  mill  owners  in  £..,  and  laia  down  pipes  in  L,  The  water  rents  were  charged  and 
applied  as  directed  by  the  Acts. 

The  Commissioners  were  rated  to  the  poor  in  L.  at  490il ;  the  Sessions  finding  that  sum 
to  be  the  estimated  net  rateable  value  per  annum  of  all  the  water  works  in  L.,  taken  in 
connexion  with,  and  as  part  of,  the  entire  water  works  in  L.  and  H, ;  the  490/.  being  made 
up  of  300/.,  the  not  annual  value  of  the  reservoirs  in  L.,  and  190/.,  the  net  annual  value  of 
the  pipes  and  other  apparatus  in  L.  The  Sessions  also  found  that  a  yearly  tenant  of  the 
entire  water  works,  if  released  from  the  restrictions  in  the  Acts,  and  able  to  exercise  his 
discretion  as  to  the  amount  of  water  rents  and  rates,  might  calculate  on  a  gross  revenue  of 
3000/.  from  the  works :  and  that,  after  deducting  800/.  as  the  average  of  current  annual 
expenses,  and  1 100/ ,  annual  deduction  for  repairs  and  tenant's  profits,  the  residue  of  1 100/. 
represented  the  net  rateable  value  per  annum  of  the  entire  works  to  such  yearly  tenant : 
but  that,  if  such  tenant  were  subject  to  the  restrictions  in  the  Acts,  he  could  make  no  profit 
at  all. 

Held,  by  CoUridge  J.  That  the  real  occupiers,  and  the  parties  really  rated,  were  not 
the  Commissioners,  but  the  consumers  of  the  water ;  and  that  the  use  and  enjoyment  of  that 
water  constituted  the  rateable  value  :  the  restrictive  clauses  in  the  Acts  t>eing  no  more  than 
an  arrangement  between  the  Commissioners  and  the  consumers,  taken  as  one  body,  as  to  the 
terras  upon  which  the  consumers  were  to  enjoy  the  benefits  arising  from  the  occupation  of 
the  land.  That,  therefore,  in  calculating  the  net  rateable  value  of  the  works  in  L,  by  the 
usual  test  of  a  hypothetical  annual  tenancy,  the  restrictions  imposed  on  the  Commissioners 
by  the  Acts  ought  not  to  be  taken  into  calculation  in  estimating  the  value  of  such  tenancy. 
And  that,  consequently,  assuming  490/.  to  be  that  proportion  of  the  1 100/.  (the  net 
rateable  value  per  annum  of  the  entire  works  in  L,  and  //. )  which  was  attributed  by  the 
Sessions  to  /«.,  such  sum  of  490/.  had  been  arrived  at  on  a  right  principle. 

Held,  by  hiyhlmnn  J.  and  Crompton  J.  That  the  case  put  by  the  Sessions  of  an  annual 
tenant  free  from  all  restrictions  was  not  a  ^upposable  one  with  respect  to  property  of  this 
description,  and  could  not,  therefore,  fu^li^h  a  criterion  ;  and  that,  consequently,  the  principle 
on  which  it  wa.s  sought  to  raise  the  assessment  having  failed,  the  rate  must  stand  at  490/. 
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virtue  of  an  Act  &c.,  7  &  8  G.  4.  (a),  "  for  supplying  Queen**  Bench. 
with  water  the  town  and  neighbourhood  of  Huctderafieldy      '-     '^  '-^ 
in  the  West  Riding  of  the  county  of  York.''    This,  and    The  Quekn 
another  Act,  8  &  9  Vict  {b\  "  to  alter,  enlarge,  and    j^^'^Z^ 
amend  an  Act**  &c.  (the  Act  first  mentioned),  were  to 
be  considered  part  of  the  present  case  (c). 

The  following  facts  were  found  by  the  Sessions. 

After  the  passing  of  the  said  Act  of  7  &  8  6r.  4.,  and 
before  the  passing  of  the  said  Act  of  8  &  9  Victy  two 
reservoirs,  one  for  the  supply  of  water  to  the  town  of 
Hudder»fieldy  and  the  other  as  a  compensation  reservoir 
to  prevent  injury  to  certain  owners  and  occupiers  of 
mills  in  Longwood^  were  constructed  on  part  of  the  said 
lands  in  Longwood  so  purchased  and  occupied  by  the 
said  Commissioners,  of  the  dimensions,  in  the  manner, 
under  the  powers  and  provisions,  and  subject  to  the 
conditions  and  restrictions,  contained  in  the  statute  of 
7  &  8  6r.  4.,  and  which  said  two  reservoirs  have  respec- 
tively been  used  ever  since  their  construction  until  the 
passing  of  the  above  mentioned  Act  of  8  &  9  Vict^  in 
the  manner,  and  subject  to  the  conditions  and  restric- 
tions, and  in  strict  conformity  with  the  powers,  men- 
tioned and  contained  in  the  said  statute  of  7  &  8  6r.  4. : 
and  since  the  passing  of  the  Act  of  8  &  9  Vict  the 
Commissioners  have  constructed  another  reservoir  in 
Longwood  and  also  occupied  the  same  in  the  manner, 
and  subject  to  the  conditions  and  restrictions,  and  in 
strict  conformity  with  the  powers,  mentioned  and  con- 


(a)  Stat.  7  &  8  Cf.  4.  c.  Ixxxiv.  (local  and  personal,  public ). 

(fr)  Stat.  8  &  9  VicU  c.  Ixx.  (local  and  penonal,  public. ). 

(c)  ThoM  clauses  of  the  two  Acts  wbich  are  material  to  the  present  case 
will  be  found  in  Regina  v.  TheOverteert  of  Longwood^  13  Q.  B.  116.  119, 
note  (a). 
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The  QuEiN 


I  of 

Ix>N6WOOD. 


Q.   B.    [TRINITY  VACATION.] 

tained  in  both  the  above  mentioned  statutes,  as  fiii 
the  same  respectively  are  applicable.  The  Comn 
sioners  appointed  under  the  above  Acts  have  borro^p 
under  the  powers  thereby  given  to  them,  money  amou 
iog  to  20,000JL,  and  have  laid  down  pipes  and  otl 
conveniences  in  Longwood  for  conveying  vmter  to  1 
township  of  Hudder^ldy  by  means  of  which  a  const 
and  ample  supply  of  water  has  been  and  is  provU 
under  the  said  Acts  to  the  said  township. 

TTie  Commissioners  have  received  the  rents  which 
their  said  Acts  they  have  been  from  time  to  ti 
entitled  to  demand  for  such  supply  of  water  to  Huidt 
JIM;  and  have  from  time  to  time  applied  the  rents 
received  to  the  purposes  of  the  said  Acts ;  and  the  si 
water  rents  have  been  reduced  by  the  Commission 
to  one  half  the  amount  which  was  originally  charg 
by  them  for  such  supply  of  water,  by  authority  of  th 
said  Acts,  to  the  said  township  of  Huddersfield. 

The  compensation  clauses  which  were  inserted 
the  said  Acts,  to  prevent  injury  to  individual  own 
and  occupiers  of  mills  in  Longwoody  have  been  stric 
observed  and  fulfilled  by  the  Commissioners:  and  t 
compensation  reservoir  has  been  made  by  them 
aforesaid  for  the  exclusive  use  of  the  said  owners  a 
occupiers  of  mill  property  in  Longwood^  and  has  be 
used  by  them  accordingly  on  part  of  the  land  for  t 
occupation  of  which  the  Commissioners  are  now  rat 
by  which  the  said  mill  property  and  the  said  mill  own 
have  been  protected  from  injury. 

The  said  mill  owners  obtaining  water  or  deriv 
benefit  from  the  said  compensation  reservoir  do  not  p 
nor  have  they  ever  paid,  any  rent  or  consideration 
money  or  otherwise  to  the  said  Commissioners.     Ev< 
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thing  required  to  be  done,  observed  or  performed  by   Qtmn*M  Bemeh, 
the  said  (vommiseionere  by  the  above  Acta  of  Parliament,      *■        '-* 
or  either  of  them,  either  for  the  reservation  of  the  rights    '^*  Qc^bbn 
of  the  inhabitants  of  lumpwoad  or  other  parties  men*    J^*'***"  ^^ 
tioned  in  the  said  Acts  or  either  of  them,  or  for  any 
other  purpose  whatsoever,  has  been  done,  observed  and 
performed   by  the   said   Commissiooer&     The  works 
bring  no  water  to  Longwood;  but  they  detain  water  in 
that  township  in  winter;  and  the  supply  of  water  to 
Longyiood  has  not  been  interrupted  since  the  passing  of 
the  above  Acts  or  of  either  of  them.    The  said  owners 
of  mill  property  in  Longwood  have  been  benefited  by 
the  works  made  under  the  said  Acts. 

The  Sessions  also  found :  1.  That  the  above  sum  of 
49021  is  the  estimated  net  rateable  value  per  annum  of 
all  the  reservoirs,  pipes  and  other  apparatus  of  the  com- 
pany in  Longwood^  taken  in  connection  and  as  part  of 
the  entire  waterworks  in  Longwood  and  Suddersfield; 
and  that  the  amount  is  made  up  of  the  sum  of  30021, 
being  the  net  annual  value  which  the  Sessions  assigned 
to  the  reservoirs,  and  the  sum  of  19021,  being  the  net 
annual  value  of  the  pipes  and  other  apparatus  in  Lang- 
looodf  as  shewn  by  the  appellants  and  found  by  the 
sessions. 

2.  That,  if  the  whole  works  in  Longtoood  ought  to  be 
assessed  at  their  intrinsic  value  in  that  township,  and 
with  reference  to  the  profit  that  could  be  derived  firom 
them  in  Longwood  alone  without  taking  into  account 
their  connection  with  the  works  in  Hudder^ld,  then 
their  net  rateable  value  ought  to  stand  at  150/.  and  no 
more. 

3.  That  a  yearly  tenant  of  the  entire  waterworks,  if 
released  from  the  restrictions  contained  in  the  Commis- 
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sioners*  Acts  of  Parliament,  and  able  to  exercise 
discretion  as  to  the  amount  of  water  rents  and  ra 
might  calculate  with  reasonable  certainty  on  a  g 
revenue  of  3000/.  from  the  works ;  and  that,  after 
ducting  the  sum  of  800£,  which  the  Sessions  conside 
to  be  the  fair  average  of  the  current  annual  expei 
allowable  under  the  circumstances,  and  the  sum 
llOOZl,  which  was  proved  and  admitted  by  the  respo 
ents  to  be  a  proper  annual  deduction  in  respect 
repairs,  renovations  and  tenant's  profits,  the  residue 
llOOZl  represents  the  net  rateable  value  per  annua 
the  entire  works. 

4.  That,  if  such  yearly  tenant  is  to  be  considered 
subject  to  the  restrictions  in  the  Acts,  he  could  mi 
no  profit  at  all  by  his  tenancy. 

5.  That  the  total  outlay  of  the  Commissioners 
Longwood  has  been  i^^th  parts  of  the  entire  outlay 
the  two  townships.  That  the  present  actual  value 
the  respective  works  in  the  two  townships  may 
assumed,  for  the  purposes  of  this  case,  to  be  eqv 
That  the  area  occupied  by  the  reservoirs  and  the  ap] 
ratus  (consisting  of  mains  and  pipes)  in  Longtoood 
28  acres  and  a  quarter,  out  of  which  the  rcservG 
comprise  27  acres,  and  the  apparatus  1^  acres;  and  1 
area  occupied  by  the  like  apparatus  in  Huddersfield 
7  acres.  That  the  length  of  the  apparatus  of  mains  a 
pipes  in  Longwood  is  to  the  length  of  the  like 
Huddersfield  in  the  proportion  of  5  to  26 :  thence 
follows  that,  if  the  total  net  annual  value  be  apportion 
in  the  ratio  of  the  outlay,  the  rateable  value  of  t 
whole  works  in  Longwood  will  be  669/.  and  a  fracti< 
If  it  be  apportioned  in  the  ratio  of  the  actual  value 
the  respective  works  in  the  two  townships,  the  rates 
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Value  of  the  works  in  Longwood  will  be  550/.     If  it  be  QuteiC*  Bench, 
apportioned  in  the  ratio  of  the  area  or  acreage  occupied      ^        ' ' 
by  the  whole  works,  the  rateable  value  of  the  works  in 
Longwood  will  be  881/.  and  a  fraction. 

6.  If  the  reservoirs  be  rated  separately  at  the  value 
specified  above,  and  deducted  from  the  total  net  value 
of  the  entire  works  as  found  above,  and  the  residue  be 
apportioned  in  the  ratio  either  of  the  area  or  the  length 
of  the  apparatus  in  the  respective  townships,  then  the 
net  rateable  value  of  the  whole  works  in  Longwood  will 
on  the  first  supposition  be  441J1  and  a  fraction,  and  on 
the  second  429£  and  a  fraction. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  rateable  value  of  the  property  and  works  of  the 
Commissioners  in  Longwood  should  be  fixed  at  either  of 
the  other  sums  so  found  by  the  Sessions  as  above  men- 
tioned, the  said  sum  of  490/1  was  to  be  altered  to  such 
sum  as  this  Court  might  decide  to  be  such  rateable 
value,,  and  the  judgment  of  the  Sessions  to  be  altered 
accordingly. 

If  the  Court  should  be  of  opinion  that  490/.  is  the 
proper  rateable  value  of  the  property  and  works  of  the 
said  Commissioners  in  Tj)ngwood^  the  judgment  of  the 
Sessions  was  to  stand  confirmed. 


The  case  was  argued,  in  last  Easter  Term  (a),  by 
PasKley  and  Overend  for  the  appellants,  and  R.  Hall 
and  Pickering  for  the  respondents.  Regina  v.  Overseers 
of  Mile  End  Old  2Wn(i),  Regina  v.  Overseers  of  Long- 
wood {c\  Regina  v.  Kentmere(d)y  Regina  v.  Harrogate 

(a)  April  24th,  1852 :  Before  Coleridgt,  Wightman  and  Crompton  Js. 
(6)  10  Q.  ^.208.  (c)  13  Q.  B.  116. 

(d)  Ante,  p.  551. 
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Cut*  ado*  v 


CoLERiDQE  J.  now  delivered  judgment  as  follows. 

In  thb  case,  which  was  argued  before  my  broth 
Wightman  and  Crompton  and  myself,  the  question  i 
upon  the  amount  at  which  the  Commissioners  of  the  H\ 
derffield  Water  Works  ought  to  be  rated  to  the  relief 
the  poor  in  Longwood,  as  the  occupiers  of  certain  res 
voirs,  banks,  pipes,  lands  and  hereditaments  situate  in  t 
latter  township :  and,  as  the  Sessions  have  found  tl 
490Z1  is  the  estimated  net  rateable  value  per  annum 
the  premises  above  mentioned,  taken  in  connection  w 
and  as  part  of  the  entire  water  works  in  Langwood  a 
HuddersfieUf  it  was  conceded,  in  the  argument  for  t 
respondents,  that  the  rate  must  stand  at  that  amoi 
(with  which  the  appellants  were  contented)  unless  th 
could  shew  it  ought  to  stand  at  a  higher;  and  th 
contended  that  this  was  shewn  upon  the  follow! 
finding  of  the  Sessions:  That  a  yearly  tenant  of  t 
entire  water  works,  if  released  from  the  restrictions  cc 
tained  in  the  Commissioners'  Acts  of  Parliament,  a 
able  to  exercise  his  discretion  as  to  the  amount  of  wai 
rents  and  rates,  might  calculate  on  a  gross  revenue 
3000Z1  from  the  works;  which,  after  making  the  pro[ 
allowances  and  deductions,  would  leave  the  sum 
110021  as  the  net  rateable  value  of  the  entire  wor 
The  Sessions  having  found  this,  the  respondents  insbl 
that,  in  order  to  arrive  at  the  true  rateable  value, 

(a)  15  Q.  B.  1012.  (b)  9  A.  fr  E.  73. 

(c)  \5Q,B.  379.  1085. 
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tenancy  must  be  supposed,  unfettered  by  the  statutory   QutenU  Bemeh, 
restrictions  above  alluded  to.    These  I  understand  to  be,       ^        'J 
the  obligation  to  furnish  water  gratis  in  case  of  fire,  to    ^h*  ^^^^ 
supply  it  at  Id.  per  100  gallons  for  watering  the  streets,    Own^en  of 
and  to  the  consumers  at  certain  specified  rates  so  calcu- 
lated that  the  amount  of  the  water  rent  is  not,  in  any 
one  year,  after  payment  of  the   expences,  to  exceed 
7^  per  cent,  on  the  amount  of  the  debt  which  should  be 
owing;  the  effect  of  which  will  be  that,  when  the  debt 
is  extinguished,  the  rent  is  only  to  be  equal  to  the 
expences. 

The  cases  mainly  relied  on,  and  firom  which  I  think 
the  principles  are  to  be  gathered  by  which  the  question 
before  us  must  be  decided,  are  Begina  t.  Overseen  of 
Longu>ood  (a)  and  Regina  v.  Kentmere  (i). 

In  the  former  case,  which  related  to  the  same  appeU 
lants^  and  in  which  the  preliminary  fiu^  were  stated  in 
the  Tcry  same  words  as  those  now  used,  the  only  point 
decided  was  the  rateability  of  the  Commissioners ;  but 
the  Court  came  to  that  conclusion  in  this  way:  *'If 
private  speculators,"  say  they,  '^  had  invested  capital  for 
a  supply  of  water  at  a  profit,  and  had  so  become  the 
occupiers  of  the  premises  in  question  in  Longtoood^  they 
would  have  become  rateable ;  Regina  v.  Overseers  of  Mile 
End  Old  Town  (e) ;  and  the  money  paid  for  the  rate 
would  be  part  of  the  costs  of  the  supply,  and  would  fall 
on  the  consumer.  The  private  Acts  enable  a  portion  of 
the  inhabitants,  by  commissioners,  to  obtain  the  supply 
without  the  intervention  of  a  water  company.  But,  as 
far  as  respects  the  rights  of  other  townships,  this  portion 
of  the  inhabitants,  by  their  commissioners,  stand  in  the 

(a)  13  Q.  B.  116.  (fr)  Ante,  p.  551. 

(•)  10  Q.  B.  208. 

3  L  2 
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position  of  an  ordinary  water  company,  and  ha 
greater  right  to  exempt  from  rateability  a  portion  c 
The QuiKN  \^  Langwoody  and  so  to  obtain  water  at  a  less  cost 
Orcrseersof  such  a  Company  would  have  had  (aY*  The  < 
therefore,  arrived  at  the  conclusion  that  the  Co 
sioncrs  were  rateable  at  all,  by  considering  them  \ 
representatives  of,  the  trustees  for,  and  identic 
interest  with,  a  certain  portion  of  the  inhabits 
Huddersfieldf  and  not  merely  as  public  officers,  i 
for  the  public  and  having  no  interest  but  as  memt 
the  public.  In  Regina  v.  Kentmere  (b)  this  vie^ 
adopted  ;  and  the  rateability  of  the  Commissioners 
was  also  established. 

These  cases  appear  to  me  to  have  been  decided 

great  propriety :  and  I  think  they  ought  to  goven 

decision  as  to  the  question  immediately  before  us, 

contended  that  the  measure  of  rateability  is  the  an 

of  rents  which  the  Commissioners  in  fact  receive 

the  consumers  of  the  water  supplied,  restricted  as 

are  by  the  private  Acts ;  and,  consequently,  it  mu 

contended  that,  when  all  the  outstanding  incumbn 

are  paid  off,  and  these  rents  are,  under  sect.  74,  red 

so  as  merely  to  cover  the  current  expences,  there 

be  nothing  on  which  to  rate  at  all :  and  this  migl 

true  if  the  (commissioners  were,  like  a  water  corap 

a  body  separate  in   interest  from  the  consumers, 

being  so,  were    also   occupying   a   property  which 

Legislature  had  made  wholly  unproductive  of  prof 

them.     Whether  that  unproductiveness  were  the  r 

of  inherent  and  natural  causes,  or  of  an  act  of  the 

gislature,   the    same   consequences    might   follow : 

subject  matter  of  the  rate   would  de  facto  have 

limited  in  the  first  instance,  and  gradually  have  cc 


(a)  13  Q.  B,  125. 


(i)  Ant^,  p.  STiU 


XV.  VICTORIA.  881 

to  exist.     But  then  the  inhabitants  of  Z^^omf  would    Qneen's  Beuek. 

ri852  n 

have  had  reason  to  complain  that  a  portion  of  rateable      ^         '-^ 
property  had  been  withdrawn  from  contribution  to  their     '^^  Qvfv.v 
poor    rates   for    the    benefit  of  certain  inhabitants  of     Overseers  of 

'  Ia)NGWOOD. 

Htuiiierg/ield. 

This,  however,  is  prevented  by  looking  at  the  Com- 
missioners and  consumers  as  one  body,  trustees  and  cestui 
que  tnists,  as  it  were ;  and,  when  they  are  so  considered, 
the  restricting  clauses  become  no  more  than  an  arrange- 
ment between  themselves  as  to  the  terms  on  which  the 
latter  will  enjoy  the  benefits  flowing  from  the  occupation 
of  the  land.  These  benefits  are,  the  supply  of  water 
for  the  various  purposes  enumerated  in  the  Act :  and  these 
arrangements  have  no  bearing  whatever  on  the  question 
of  rateable  value  as  between  themselves  and  the  in- 
habitants of  Longwood.  If  some  munificent  person 
should  provide  a  fund  to  bear  the  whole  expenccs  of  the 
works,  so  that  the  Commissioners  were  to  supply  the 
water  gratis  to  the  consumers,  it  could  not  be  contended 
that  thereby  the  occupation  had  ceased  to  be  beneficial, 
or  the  occupiers  not  liable  to  be  rated  in  respect  of  it ; 
the  fruits  of  the  land  would  still  be  the  water  su])plied ; 
and  consumers  occupying  through  the  Commissioners 
must,  through  them,  be  rated  as  before. 

The  Sessions  find  that,  if  the  supposed  yearly  tenant 
be  to  be  considered  as  subject  to  the  restrictions  in  the 
Act,  he  could  make  no  profit  at  all  by  his  tenancy  :  and 
that  is  true ;  for  substantially  he  could  only  receive  such 
a  return  from  the  consumers  as  would  be  exactly 
equivalent  to  his  outlay.  And  this  seems  to  me  to 
show  that  these  restrictions  can  have  no  bearing  on  the 
question  of  the  amount  of  the  rate.  It  is  said  that  to 
discard  the  consideration  of  them  is  to  make  the 
('onimibijioiicrs  pay,  not  on  ibcir  actual  receipts,  but  on 
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FoUame  XVII.  imaginary  ones  which  they  might,  under  other  circuna 

— L ji_  stancesi  receive.     The  answer  is,  that  in  substance  tli 

e^uKKN    (^QQiQiJgsiQii^ig  m^  QQ(   (jie  occupiers  nor  the  partie 

LoNowooof  ''^^  ^^'  d^  ^^  water  rents  represent  the  rateable  yalw 
of  the  land  The  consumers  are  the  occupiers  really 
they  are  really  rated,  L  e.  they  pay  the  rate;  and  th< 
uae  and  enjoyment  of  the  water  constitutes  the  rateabk 
▼alue. 

I  feel,  therefore,  I  confess,  no  difficulty  on  the  queatioo 
raised  by  the  third  and  fourth  findings  of  the  Sesriona 
The  two  cases  cited  seem  to  me  to  have  concluded  the 
Court  on  this  point  and  to  have  decided  it  rightly :  and, 
as  to  the  suggestion  which  has  been  made  that  the  Com- 
missioners should  pay  as  an  ordinary  water  companj 
would  pay,  subject  to  the  ordinary  restrictions  of  a  watei 
company,  the  answer  seems  to  me  to  be :  first,  they  are 
not  an  ordinary  water  company,  but  an  invention  toaToid 
the  necessity  of  a  water  company,  and  so  to  escape  the 
payment  of  such  prices  as  an  ordinary  water  company^ 
or  any  third  party  supplying  water  to  customers,  would 
require:  Secondly,  I  am  not  aware  that  the  law  imposes; 
or  that  the  Court  can  take  notice  of,  any  restrictions  on 
water  companies  as  ordinary.  For  myself,  I  really  dc 
not  know,  nor  does  the  case  find,  what  they  are. 

But,  when  I  came  to  determine  the  specific  questioi 
whether  the  rate  is  to  stand  at  490J1  or  any  thing  higher 
I  feel  a  difficulty,  because  it  is  not  stated  on  whai 
principle  that  first  sum  is  arrived  at  It  is  stated  to  b^ 
**  the  estimated  net  rateable  value  per  annum :"  if  so,  o 
course  it  is  the  right  sum.  On  the  principle  stated  in  tb 
third  finding,  110021  is  made  to  represent  the  net  rate 
able  value  per  annum  of  the  entire  works  in  Longwoa 
and  HudderMfield.  If  490/.  be  the  proportion  of  th 
1  lOOL  which  the  Sessions  attribute  to  Longtooody  the; 
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490/.  is  the  right  sum,  and  has  been  arrived  at  on  a  right  QuetH'i  Bench, 
principle:  at  least  the  whole  sum  of  llOOt  has  been      L^^^^'^ 
arrived  at  on  a  right  principle;  and  whether  the  pro- 
portions of  the  two  townships  are  accurately  struck  in 
amount  we  have  no  means  of  ascertaining,  and  are  not 
called  on  to  ascertain. 

As  the  490/.  may  be  what  the  Sessions  have  taken  as 
the  right  proportion  of  the  1100/.,  I  think  I  am  bound 
to  assume  that  it  is ;  and  on  this  ground  I  am  of  opinion, 
for  the  appellants,  that  the  rate  ought  to  stand  at  that 
sum. 

My  brothers  Wightman  and  Crompton  arrive  at  the 
same  conclusion  on  somewhat  different  grounds.  They 
do  not  think  that  the  case  put  by  the  Sessions  of  a 
tenant  who  may  charge  any  rates  he  pleases  can  furnish 
the  proper  criterion  for  the  amount  of  a  rate  in  respect 
of  property  of  this  peculiar  description,  which  could  have 
no  existence  in  the  hands  of  a  tenant  or  ordinary  water 
company  without  some  legislative  restriction  as  to  the 
amount  of  rates :  and  they  think  that  a  fictitious  and 
impossible  value  would  be  put  upon  the  land  by  supposing 
the  case  of  a  water  company  or  tenant  able  to  put  their 
own  price  upon  the  water  supplied,  as  no  such  company 
or  tenant  could  obtiun  the  powers  necessary  for  such  an 
undertaking  without  some  legislative  restrictions  as  to 
the  price  of  the  water  to  be  supplied.  Not  being  satisfied 
with  the  criterion  suggested  in  the  third  finding  of  the 
Sessions,  they  concur  with  me  in  thinking  that  the  rate 
must  stand  at  490/.,  the  sum  which  was  to  be  taken  as 
the  proper  amount  if  the  respondents  failed  in  establishing 
the  principle  for  which  they  contended. 

Order  of  Sessions  confirmed. 
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Fo/ume  XFIL 
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The  Queen  against  Ingham,  Esquire. 


Artf&8F?rt  A    ^^^^  ^^  obtained  in  last  Easter  term,  c 

c.  84.,  does  not  upon    James   Taylor    Ingham    Esquire,    a    I 

power  of  magistrate  of   the    Metropolis,  to  shew  cause  wh 
justices  to  ad- 
judicate on  should  not  hear  and  adjudicate  upon  the  inform 

under  stet.  exhibited    by   George  Henry  Simmonds    against 

(Metropolis"*  Mclntyre  as  after  mentioned.  The  material  facts  de[ 

r72°^a8^to  en-  ^^*  ®"^  enactments  relied  upon,  in  support  of  the 

CToachmentson  ^gre  as  follows, 
the  public 

highway  by  By  Stat.  11  G.  3.  c.  12.  "for  better  paving  the  stj 

projections 

from  buildings,  squares,  lanes,  courts,  alleys,  ways,   and    other    p 

Iftheprovi-  .                            o  ^      ,         «     -ri.  » »         i  •   i     t- 

sions of  Stat,  passages,  m  that  part  ot  Goodmans  Fteldsy  which  li 

supersede  In  ^he  parish  of  St,  Mary  Matfellon  otherwise  Whitecl 

^l^^^XKU  ^"  ^^^  county  of  Middlesex^  and  also  Red  Lion  I 


.^^^'this^U  *'  ^"^  White  Lion  Street^  lying  contiguous  to  the 
Fields^  and  for  removing  and  preventing  nuisa 
annoyances,  and  obstructions  therein,"  it  was   en^ 


matter  of  de-     Fields^  and   for  removing  and    preventinfi:    nuisa 

fence,  and  does  o                i                   o 

not  justify 

magistrates  in  i          i      i     . 

refusing  to  that  certain  persons  named,  and  their  successors, 

mation.         '  qualified  and  elected  as  in  the  Act  was  mentioned,  si 

against  a  he  Commissioners  for  putting  the  same  into  ezecui 

un^rsTa?  the    property   of  the    pavements    in  the  said   sti 

^^ AA  ^^s'^''  squares  &c  was  vested  in  them,  and  they  were  au 

well  as  on  ized  (sect.  11)  from  time  to  time  "to  cause,  order, 

motion  for  ^  ^ 

mandamus,  the  direct,  all  or  any  of  the  said  streets,  squares,"  &c., 

general  rule  is         ,  ,  ,.  ,  i  .       ,  •. 

that  the  Court    Other  public  passages,  to  be  new  paved,  repaired, 
unsuccessful       "  when  and  as  often,  and  in  such  manner"  &c.  as 
coIfsV^d will    should  think  (it;  "and  also  to  be  freed  from  all  ai 

not,  on  the 

motion  for  cuht»,  enter  into  the  merits  of  the  original  application. 
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ancesy  nuisances,  encroachments,  and  obstructions  what-  Qvem**  Bench. 
soever:"  and  certain  powers  were  given  them  for  these  _         _' 
purposes.    The  district  of  the  Commissioners  is  within    '^^^  ^°*™ 
the  operation  of  the  Act  next  mentioned.   They  have  the      Inoham. 
controul  of  the  pavements  therein ;  and  Simmonds,  at  the 
time  of  the  proceedings  after  mentioned,  was  the  Sur- 
veyor of  pavements,  appointed  by  them,  for  their  district. 

By  Stat.  57  G.  3.  e.  xzix.,  local  and  personal,  public, 
^'  for  better  paving,  improving  and  regulating  the  streets 
of  the  Metropolis,  and  removing  and  preventin(s  nui- 
sances and  obstructions  therein,"  it  was  enacted  (sect.  1) 
that  this  Act  should  extend  to  all  streets  and  public  places 
then  paved  or  which  might  be  thereafter  paved,  within 
London^  Westminster  and  Southwarky  and  any  other  parts 
of  the  Metropolis  within  tbie  weekly  bills  of  Mortality. 
SecL  2  enacted  that,  within  two  calendar  months,  &c., 
the  Commissioners  or  other  persons  having  the  controul 
of  the  pavements  of  any  district  within  the  operation  of 
this  Act  should  appoint  within  their  several  districts  a 
surveyor  of  the  pavements  within  each  such  district,  who 
should  superintend  the  pavements,  and  perform  all  the 
duties  imposed  on  surveyors  of  pavements  by  this  Act 
or  the  several  local  Acts  under  which  such  Commissioners 
have  been  and  shall  be  appointed,  and  which  the  survey- 
ors should  from  time  to  time  be  directed  to  perform  by 
the  Commissioners  appointing  them. 

Sect.  72  of  Stat.  57  G.  3.  c.  xxix.  enacts:  "That  it 
shall  and  may  be  lawful  to  and  for  the  said  Commis- 
sioners or  trustees  or  other  persons  having  the  controul 
of  the  pavements  of  the  streets  and  public  places  in  any 
parochial  or  other  district  within  the  jurisdiction  of  this 
Act,  and  for  their  surveyor  or  surveyors  of  pavements, 
from  time  to  time  and  at  all  times  hereafter,  to  regulate 
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or  remove,  in  such  manner  as  he  or  they  shall  from  tii 
to  time  jadge  proper,  all  signs,  sign  irons,  sign  posts  a 
other  poets,  sheds,  penthouses,  spouts,  gutters,  ste 
stairs,  cellar  doors,  bow  and  other  windows  project] 
over  any  part  of  either  of  the  footways  or  carriage  wt 
of  any  of  the  said  streets  or  public  places,  wind^ 
shutters,  stumps,  shades,  rails,  pales,  palisades,  porchi 
bulks,  shew  glasses  and  shew  boards,  pools,  cesspoo 
cisterns  and  reservoirs  for  water,  and  all  other  or  ai 
fixed  or  moveable  projections,  on  hinges  or  otherwii 
from  the  fronts  or  sides  of  any  house  or  houses  or  oth 
buildings,  and  now  affixed  or  belonging  to,  or  whi< 
shall  be  hereafter  affixed  or  belonging  to  any  house 
houses  or  other  buildings  in  or  abutting  upon  or  co 
tiguous  to  any  streets  or  public  places  in  any  parochi 
or  other  district  within  the  jurisdiction  of  this  Act,  or 
the  owner  or  owners  or  occupier  or  occupiers  of  ai 
such  houses  or  other  buildings,  and  which  in  the  jud 
ment  of  the  said  Commissioners''&c.,  <'or  of  their  survey 
or  surveyors  of  pavements  for  the  time  being,  then  < 
or  may  obstruct  the  circulation  of  light  and  air,  or  a 
inconvenient  or  incommodious  to  any  passengers  aloi 
the  carriage  or  footways  of  any  of  the  said  streets 
public  places  of  or  within  the  jurisdiction  of  this  A^ 
or  any  part  thereof,  or  to  any  inhabitants  of  such  par 
chial  or  other  district;  and  that  the  same,  and  all  tl 
roofi^  cornices,  eaves  and  penthouses  of  or  belonging 
such  houses  or  buildings  respectively,  and  all  wat 
pipes  or  trunks  affijced  or  belonging  or  to  be  affixed 
belonging  to  any  such  houses  or  other  buildings  respe 
tively,  shall  from  time  to  time  and  at  all  times  be  reg 
lated,  removed,  placed  and  altered  by  the  owner 
owners  or  occupier  or  occupiers  of  such  houses  or  oth 
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buildings  respectiYely,  as  in  the  judgment  of  the  Com-  qmmm**  imeh, 
missionerB''  &c.  "ot  their  surveyor"  &&  "shall  be  ^^^^' 
neoessaiy  or  desirable  for  the  public  convenience."  And  '^'^  <fenwM 
that,  if  the  owners  or  occupiers  do  not,  on  notice  from  Ikouam. 
the  Commissioners  &c,  or  their  surveyor,  immediately 
either  entirely  remove  or  alter,  to  the  satiafiMStion  of  the 
Commissioners  &c.  or  surveyor,  any  signs,  sign-irons 
&C.  (as  above,  with  one  or  two  slight  variations  (a)  )^ 
"  or  other  things  then  fastened  or  affixed,  or  belonging 
to  or  connected  with  any  such  house  or  houses  or  other 
buildings,  and  all  other  fixed  or  moveable  projections 
or  things  projecting  from  the  fix>nts  or  sides  o^  or 
added  or  appendant  or  belonging  to  any  house  or  houses 
or  other  buildings,  or  to  the  owner  or  owners  or  occu- 
pier or  occupiers  of  any  such  house  or  houses  or  other 
buildings,  over  any  footways  or  carriageways  of  any 
streets  or  public  places  within  the  jurisdiction  of  this 
Act,  or  any  part,  or  any  of  them,  and  the  rools,  cornices, 
eaves"  &&,  "  water  pipes  or  trunks,  affixed  or  to  be 
affixed,  or  belonging  or  to  belong  unto  or  connected 
with  any  of  such  houses"  &c.  '' respectively,'*  every  per- 
son refusing  or  neglecting  immediately  so  to  do  to  the 
satisfaction  of  the  Commissioners  &c.  or  their  surveyor 
shall  for  every  offence  forfeit  not  less  than  6$.  nor  above 
5L,  to  be  recovered  (sect  130)  by  summary  [uroceeding 
befiure  a  justice  or  justices,  and  levied  by  distress  and 
sale.  Sect.  138  keeps  alive  local  paving  Acts,  and 
the  powers  of  Commissioners  under  them,  subject  in 
some  respects  (not  material  here)  to  the  provisions  of 
this  Act 
Peter  Mclntyre  was  the  occupier  of  a  house  called  The 

(a)  After  "  bow  and  other  windows  "  (mte,  p.  886)  the  two  lines  from 
" projeottng **  to  "places**  are  omitted. 
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Red  lAon  tavern  at  the  corner  of  Leman  Street^  fonnerl 
Red  Lion  Street  above  mentioned,  and  within  the  distrii 
of  the  Commissioners  under  stat.  11  6r.  3.  e.  12.,  wh 
had,  from  time  to  time,  paved  and  repaved  the  street  u 
to  the  walls  of  the  said  house.  Being  about  to  alter  hi 
house,  Mclntyrcy  on  28th  of  October,  1850,  obtaine 
license  from  Simmonds  as  surveyor  of  pavements  to  erec 
a  scaffold  and  hoard  on  the  footway.  These  were  erecte 
accordingly ;  and  McInJtyre  pulled  down  and  rebuilt  pai 
of  the  external  wall  of  his  bouse.  It  was  then  found  tha 
part  of  the  new  work  projected  over  the  public  footwa; 
and  pavement;  and  the  Commissioners  gave  Mclntyr 
a  notice  {January  29th,  1851),  referring  to  the  two  Act 
of  Parliament  above  mentioned,  and  requiring  hin 
*^  immediately,  entirely  to  remove,  to  the  satisfaction  o 
the  Commissioners''  under  the  former  Act,  or  thei 
surveyor,  "  so  much  of  the  wooden  shop  front  of  lb 
house  in  your  occupation,  known  as  The  Red  Lion  Cavern 
situate  at  the  comer  of  Leman  Street,  and  so  much  € 
the  wood  and  other  work,  pilasters,  framing,  or  othe 
projections  of  or  from  the  said  shop  front,  or  otherwis 
of  or  from  or  belonging  to  the  said  house,  as  project 
over  the  footway  of  the  said  last  mentioned  street. 
This  notice  not  being  complied  with,  Simmonds  laid  ai 
information  ^*  in  pursuance  of  the  72d  section  "  of  stat 
57  G.  3.  c.  xxix.  before  Mr.  IngJiam  at  the  Thame 
Police  Court,  Stepney,  complaining  that  Mclntyre  ba< 
been  required  by  the  said  Commissioners  **  entirely  t 
remove  so  much  of  the  wooden  shop  front"  &c.  (a 
above  stated),  "  which  said  wooden  shop  front  and  othe 
projections  were,  in  the  judgment  of  the  said  (^ommis 
sioners,  inconvenient  and  incommodious  to  the  passengei 
along  the  footway  of  Leman  Street  aforesaid,"  and  the 
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be  bad  refused  &c.  to  do  so,  whereby  be  bad  become   QueenU  Bench, 

1852 
liable  to  forfeit  &c.   Tbe  magistrate  issued  bis  summons ;  '____ 

and  tbe  case  was  beard  at  tbe  Police  Court.  Tbe  '^*'®  ^^^^'^ 
substance  of  tbe  complaint,  made  by  Simmondsy  and  Ingham. 
proved  on  oatb,  was,  tbat  Mclntyre  bad  taken  down 
bis  external  wall  to  the  extent  of  37  feet  in  length 
and  8  in  height,  and  had  rebuilt  part  of  tbe  same 
upon  the  old  site  ;  but  that  (as  tbe  evidence  was 
now  stated  on  affidavit  by  the  surveyor)  "from  tbe 
said  part  of  tbe  said  wall  so  rebuilt,  and  from  and  beyond 
tbe  said  space  previously  occupied  by  tbe  said  parts  of 
the  said  wall  so  pulled  down  and  not  rebuilt,  projected 
and  were  certain  pilasters,  frame  work,  entablature, 
cornice  and  door  ways  and  door  steps,  all  made  of  wood 
and  projecting  to  tbe  extent,  upon  an  average,  of  about 
eight  inches  over  and  upon  the  said  footway  and  pave- 
ment of  tbe  said  street,  and  beyond  the  line  of  the  old  wall 
so  taken  down  as  aforesaid  f  and  "  tbat  tbe  said  pilasters 
were  ten  in  number."  (Tbe  greatest  projection  men- 
tioned was  10|  inches.)  Tbat  tbe  width  of  Leman  Street 
at  the  place  of  tbe  alleged  encroachment  was  50  feet,  and 
that  of  the  foot  pavement  1 1  feet.  And  it  was  stated 
that  "  the  whole  of  the  said  pilasters  and  frame  work, 
and  tbe  door  steps,  belonged  to  the  said  house  and 
were  connected  therewith,  and  were  fixed  or  fastened 
thereto,  and  rested  on  the  said  footway  and  pavement.** 
On  behalf  of  Mclntyre  it  was  contended  that  tbe  case 
did  not  come  within  tbe  Acts  of  11  &  57  G.  3.,  but  tbat 
the  remedy,  if  any,  was  by  complaint  to  tbe  official 
referees  under  slat.  7  &  8  Vict  c.  84.,  "for  regulating 
tbe  construction  and  the  use  of  buildings  in  the  Metropolis 
and  its  neighbourhood."  The  premises  were  in  fact 
within  tbe  limits  to  which  that  Act  extends. 

The  magistrate,  "  after  stating  bis  opinion  to  be  tbat 
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Vdmwuxrir.   tkr  ease  came  within  the  operation  of  the  last  mc 

^^^^'       tioned   Act,''  «decliiied   adjudicating  in   the    matt 

The  QosBN    Qf  thg  ggid  information,  on  the  ground  that  he  had  i 

Imoham.     jorisdiction :  and  the  said  magistrate  did  not  fbrdwr  he 

the  said  matter  or  determine  the  same." 

In  opposition  to  the  rule,  aflSdavit  was  ma^  by  d 
builder  who  executed  the  alterations,  that,  before  coi 
mencing,  he  gave  notice  of  the  intended  operations 
the  surveyor,  under  stat  7  &  8  Viet  e.  84.,  for  the  distri 
of  St  Mary  Whitechapel  (within  which  the  piemia 
were)  according  to  the  form  No.  1  in  the  Schedule  (Bd 
annexed  to  that  Act ;  and  that  the  works  were  executi 
under  his  supervision,  and,  as  was  believed,  to  \ 
satisfaction,  and  in  accordance  with  the  last  mentioiu 
Act ;  and  the  surveyor's  fees  charged  and  pdd. 

Sir  F.  Thesiger  and  Manxsty^  in  last  Michadm 
term  (a),  shewed  cause.  The  magistrate  had  no  aoth 
rity.  By  stat  7  &  8  Vict.  e.  84.,  which  professes  (se^ 
1)  to  amend  former  acts  for  the  construction  ai 
regulation  of  buildings,  and  to  extend  the  limits  with 
which  they  operate,  it  is  enacted  (sect.  5)  that,  in  futui 
all  buildings  within  those  limits  ^^  shall  be  built,  rebut 
enlarged,  or  altered  in  reference  to  the  walls,**  &c,  <'ai 
to  the  projections,  and  to  any  other  parts  or  appendag 
of  every  such  building,"  "  in  conformity  with  the  sevei 
particulars,  rules,  and  direcdons"  specified  in  certa 
schedules  to  this  Act:  *^ subject  in  every  case  of  doul 
difference,  or  dissatisfaction,"  '*  to  the  determination 
the  0£Bcial  referees,  upon  a  reference  of  the  matter 
question,  according  to  the  provisions  of  this  Ac 
Schedule  (E.),  which  is    one  of   those    referred  * 

(a)  Novtmbtr  10th,  1851.      Befort  TiOrd  Cumphttl  C.  J.,  Cokrid^  i 
ErkJ9. 
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contains  express  directions  as  to  architectural  decora-   Qu$en*$B9mk. 

tions  (among  which  "pilasters"  are  named)  forming  part        ^^^^' 

of  the  external  wall  of  "buildings  hereafter  to  be  built 

or  rebuilt,"  and  also  as   to  projections  fiom  external 

walls  not  forming  part  thereof,  and  as  to  projections 

generally  from  the  walls  of  such  buildings,  "  including 

steps,"  &c.,  as  they  may   affect  the  public  ways  (a). 

Sect  64  and  several  following  clauses  make  provision  for 

dividing  the  district  to  which  this   Act  applies  into 

smaller    districts,  and    appointing   surveyors    of   such 


(a)  Schedale  (E.)  to  stat  7  &  8  VUt  e.  84.  enacts :  "  With  regard  to 
buildiiigt  hereafter  to  be  built  or  rebuilt,  in  reference  to  projections  there- 
from : — As  to  copings,  parapets,  oomioes  to  overhanging  roofs,  blocking 
courses,  cornices,  piers,  columns,  pilasters,  entablatures,  facias,  door  and 
window  dressbgs,  or  other  architectural  decorations,  forming  part  of  an 
external  wall,  all  such  may  prcgeot  beyond  the  general  line  of  fronts  in  any 
street  or  alley,  but  they  must  be  built  of  the  same  materials  as  are  by  this 
Act  directed  to  be  used  for  building  the  eitemal  walls  to  which  such 
projections  belong,  or  of  such  other  proper  and  sufficient  materials  as  the 
official  referees  may  approve  and  permit** 

Then  follows  a  provision,  as  to  "  balconies**  &c.,  *'  porches,  porticoes,  shop 
fronts,**  &c.  and  **  all  other  projections  from  external  walls  not  forming 
part  thereof,*'  that  "  every  such  projection  (except  such  part  of  shop  fronts, 
and  the  frames  and  sashes  of  the  windows  and  doors,  in  reference  to  the 
necessary  wood  work  thereof,)  may  stand  beyond  the  general  line  of  fronts 
in  any  street  or  alley,  but  they  must  be  built**  &c.,  according  to  directions, 
which  are  then  given,  as  to  materials  &c. 

"  And  with  regard  to  all  buildings  hereafter  to  be  built  or  rebuilt, 
in  reference  to  prcjections  from  the  walls  of  such  buildings,  including 
steps,  cellar  doors,  and  area  inclosures,  the  walls  of  such  buildings  must  be 
set  back  so  that  all  projections  therefrom,  and  also  all  steps,  cellar 
doors,**  &c  "  shall  only  overhang  or  occupy  the  ground  of  the  owner 
of  such  building,  without  overhanging  or  encroaching  upon  any  public 
way.** 

*<  And  with  regard  to  shop  fronts  and  their  entablatures,  their  shutters, 
and  pilasters,**  &c — "  If  the  street  or  alley  be  of  a  greater  width  than 
thirty  feet,  then  no  part  of  such  shop  front,  except  the  cornice,  must  project 
from  the  hc6  of  a  wall,  whether  there  be  an  area  or  not,  more  than  ten 
inches ;  nor  must  the  cornice  project  therefrom  more  than  eighteen 
inches.** 
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Volume  xvir,   districts,  whose  duties  are  prescribed  by  sect.  68;  ai 
J  852. 


fees  are  allowed  to  the  surveyor  by  sect  77,  but  only 
The  QuEKN    ^jjg  ^Qj,]^  gjj^jj   jj^^g  jjggj^  done  agreeably  to  the    A< 

Ingham.  Sect.  80  and  some  following  clauses  direct  the  a 
pointroent  of  two  0£Bcial  referees,  to  superintend  tl 
execution  of  this  Act  in  all  the  district,  and  to  deteimii 
differences  between  parties  concerned,  or  a  party  an 
surveyor,  or  between  two  surveyors  (a).     Sect.  14  enact 

(a)  Sut.  7  &  8  Fict.  c.  84.  t.  80.  enacts  as  follows :  «  And  now,  for  t 
purpose  of  providing  for  the  appointment  of  competent  oflficial  referees 
superintend  the  execution  of  this  Act  throughout  all  the  districts  to  whii 
it  is  applicable,  and  also  to  determine  sundry  matters  in  question  incide 
thereto,  as  well  as  to  exercise,  in  certain  cases,  a  discretion  in  the  relax 
tion  of  the  fixed  rules  and  directions  of  this  Act,  where  the  strict  obserran 
thereof  is  impracticable,  or  would  defeat  the  object  of  this  Act,**  &c,  ** 
it  enacted,**  **  that  it  shall  be  lawful  for  one  of  Her  Migefltj*s  prioci| 
secretaries  of  state  and  he  is  hereby  empowered  to  appoint  two  penoi 
being  of  the  profession  of  an  architect  or  surveyor,  to  be  official  referees 
metropolitan  buildings,  and  from  time  to  time,  as  he  shall  think  prop* 
to  remove  such  official  referees,  and  in  their  place  to  appoint  other  penc 
so  qualified.*' 

Sect.  81  enacts:  <*  That  it  shall  be  the  duty  of  such  official  referc 
and  they  are  hereby  required  to  superintend  the  execution  of  this  Act 
the  several  district  surveyors  already  existing  or  hereby  authorised  to 
appointed,  and  to  perform  the  several  matters  to  them  respectively  assign 
by  the  provisions  of  this  Act,  and  to  determine  all  questions  referr 
to  them,  whether  expressly  by  this  Act  or  at  the  instance  of  any  o 
or  more  of  the  parties  concerned.'* 

Sect.  82  enacts :  "  That  if  any  doubt,  difference,  or  dissatisfaction 
respect  of  any  matter  within  the  Ihnits  of  this  Act  arise  between  a 
parties  concerned,  or  between  any  party  and  any  surveyor,  or  between  a 
two  surveyors,  as  to  any  act  done  or  to  be  done  in  pursuance  of  this  A* 
or  as  to  the  effect  of  the  provisions  thereof  in  any  case,  or  at  to  the  mo 
in  which  the  provisions  and  directions  of  this  Act  are  or  ought  to 
carried  into  effect,  and  particularly  as  to  whether  the  requirements  impli 
in  terms  of  qualification  applied  to  sites,  to  soils,  to  materials,  or  to  woi 
manship,  or  otherwise,  and  denoting  good,  sound,  fireproof,  fit,  prop 
or  sufficient,  are  fulfilled  in  certain  cases,  or  as  to  the  district  in  which  a 
building,  matter,  or  thing  is  to  be  deemed  to  be  situate,  especially  in  cm 
where  such  building,  matter,  or  thing  is  partly  in  one  district  and  partly 
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with  regard  to  buildimrs  and  works,  so  fiur  as  relates  to  Qiuen't  Benek. 

.  .                                                                       .             1852 
the  supervision  thereof,  "that  if,  in  building,  pulling  !__ 

down,  rebuilding,  cutting  into  or  altering  any  part  of    '^^  Qumn 

any  building,  or  party  wall  or  external  wall,"  &c.,  any-      Ikoham. 

thing  "  be  done  contrary  to  or  not  comformably  with  the 

rules  and  directions  of  this  Act,"  it  shall  be  the  surveyor's 

duty  to  give  forty  eight  hours'  notice  to  the  builder  &c., 

to  amend  such    irregularity,  and  forthwith  after  the 


another,  or  as  to  the  expenses  to  be  borne  by  the  respective  owners  of 
premises  parted  by  the  same  party  walls,  or  the  proportions  thereof,  or  as 
to  the  proportions  of  the  eipense  to  be  borne  by  the  occupier  or  by  the 
owners  of  premises  in  respect  of  any  work  executed,  or  any  other  matter 
whatever,  then  it  shall  be  lawful  for  any  party  concerned  and  he  is  hereby 
entitled  to  require  the  official  referees  to  determine  such  matter,  but  so 
that  such  requisition  be  made  in  writing,  and  that  it  set  forth,  either 
generally  or  otherwise,  the  matters  in  respect  of  which  the  determination 
of  the  official  referees  is  required ;  and  that  the  determination  of  such 
referees,  or  of  one  of  such  referees,  with  the  assent  of  the  Registrar 
of  Metropolitan  Buildings,  as  to  all  or  any  of  the  points  in  difference 
on  which  such  referees  shall  make  their  award,  and  as  to  the  costs, 
charges,  and  expenses  of  such  reference,  shall  be  binding  on  all  parties 
to  such  reference.** 

Sect  83  enacts,  as  to  the  authority  of  the  referees  in  respect  of  any 
reference  to  them,  that  they  may  exercise  all  such  powers  of  arbitrators  as 
they  would  have  had  if  appointed  under  an  order  of  the  Court  of  Queen's 
Bench.  *<  And  that  if  such  award  be  given  in  writing,  and  be  sealed  by 
the  official  seal  of  the  Registrar  of  Metropolitan  Buildings,  it  shall  be  as 
effectual  as  if  made  under  an  order  of  reference  by  such  Court,  and  shall 
be  enforced  by  the  said  Court  in  all  respects  as  if  made  under  an  order  of 
such  Court ;  and  that  it  shall  be  binding  and  conclusive  against  every 
person,  including  The  Queen's  Bi^esty,  her  heirs  and  successors,  claiming 
any  estate,  right,  title,  trust,  use,  or  interest  in,  to,  or  out  of  the  said 
premises  or  any  part  thereof,  either  in  possession,  reversion,  remainder,  or 
expectancy,  and  against  every  other  person  whomsoever.** 

Sect.  84  enacts  that  the  authority  of  the  referees  shall  not  be  revocable 
by  any  party  to  such  reference  without  the  consent  of  all  parties  thereto  ; 
and  that,  although  any  party  shall  not  attend,  the  referees  may  proceed, 
and  make  their  award. 

The  other  material  clauses  are  sufficiently  stated  in  the  text. 
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expiration  of  such  notice  he  shall  inspect  the 

and  i^  within  forty  eight  houra^  the  builder  re 

notice  refuse  or  fail  to  amend  any  in^egularwork, 

be  the  surveyorV  duty  to  give  information  to  the  < 

referees^  and  it  shall  thereupon  be  their  duty  to  p 

to  hear  the  matter,  and,  if  any  breach  of  the  mli 

**  of  this  Act  be  found  to  have  been  committed,  to  di 

their  award  that  such  buildings  party  wall,  externa 

&c,  **  or  such  part  thereof  as  they  shall  deem  nee 

shall   be  amended"  &c.     And,  by  sect  18,  for 

effectually  enforcing  observance  of  the  provisions  < 

Act,  it  is  enacted,  'f  with  regard  to  any  buildings  i 

timber  buildings,  chimneys  and  flues,  party  walk, 

fence  walls,  external  walk  and  projections,  and 

other  part  of  every  building  of  every  class,  or  rate  • 

class,  which  shall  be  hereafter  built,  rebuilt,  enlarg 

altered,  within  the  limits  of  this  Act,  contrary  i 

provisions  hereof,  so  far  as  relates  to  the  removal  tl 

that  if  the  same  be  not  built,  rebuilt,  enlarged,  or  s 

in  the  manner  and  of  the  materials,  and  in  every 

respect  according  to  and  in  conformity  with  the  s 

rules  and  directions  which  are  in  this  Act  partic 

specified,  and  if  any  person  build  or  begin  to  bu 

cause  the  building  or  beginning  to  build,  or  alter  or 

to  be  altered,  or  use  or  cause  to  be  used,  any  part  c 

ground   or  building,  projection,  drain,  or  other 

contrary  thereunto,  and  if  in  either  of  such  cases 

appear  by  the  certificate  of  the  Official  referees^ 

the  said  building,  projection,  drain,  or  other  thii 

such  part  thereof  so  irregularly  built  or  begun  to  be 

or  so  irregularly  altered  or  begun  to  be  altered  or  so 

shall  be  deemed  a  nuisance;  and  that  thereupon  i 

be  the  duty  of  the  surveyor  and  he  is  hereby  dii 
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to  summon  the  builder  before  bAj  two  justices  of  the  Qnfen't  Stnek. 

peace ;"  and,  on  bis  appearance,  which  the  justices  may  ' 

enforce,  be  shall  enter  into  recognisance  for  abating  the  '^^  9.vbmh 
irregularity  within  such  time  as  the  justices  shall  appoint,  htouhu. 
or  for  amending  it  according  to  the  Act,  and  paying  the 
surveyor's  coats :  and,  if  the  party  fieiil  to  enter  into  such 
recognizance,  the  justices  may  commit  him  to  the  common 
gaol  till  he  shall  have  given  such  recognizance,  or  till  the 
irregularity  shall  have  been  abated  &c  or  amended  &o», 
which  any  two  justices,  on  application,  may  order  to  be 
donCb 

These  provisions  of  the  new  Act  exclude  the  operation 
of  the  local  and  the  Metropolis  paving  Acts.  It  cannot 
be  supposed  that  the  jnrovisions  of  stat  7  &  8  Vict. 
c.  84.  were  meant  to  be  controuled  by  all  the  'local 
Boards  in  the  Metropolis.  [Lord  Campbell  C.  J.  Stat. 
57  O,  3.  c.  xxiz.  is  not  in  terms  repealed  by  stat.  7  &  8 
Ftetc.84(a).  Is  there  any  necessary  inconsistency 
between  them  ?]  There  is.  According  to  sect.  5  and 
Schedule  (£.)  of  the  later  Act,  architectural  decorations 
may  be  allowed  to  project  beyond  the  general  line  of 
the  building :  and,  in  streets  more  than  thirty  feet  wide, 
shop  fronts  may  be  advanced  ten  inches.  Stat.  57  G,  3.  c. 
xxix.  J.  72.  empowers  the  Commissioners  to  prohibit  this, 
and  therefore  is  superseded,  if  both  apply  to  the  same 
subject  matters.  The  old  Building  Act,  14  G^.  3.  c.  78., 
had  a  clause,  sect.  49,  allowing  projections  beyond  the 
general  line  of  the  street  in  certain  cases;  and  there  an 
enactment  was  added  (sect  50),  expressly  saving  the 
powers  granted  by  statute  to  any  Commissioners  of 
paving  within  the  limits  comprised  by  the  Act;  the 

(a)  Sect  1  andSched.(A.). 
3  M  2 
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Tb«  Qdssn 
Ingham. 


Voiumtxvih  Legislature  evidently  considering  that,  withoat  si 
guard,  the  powers  would  be  abrogated  by  sect.  48 
may,  however,  be  contended  that  sect.  72  of  stat.  57 
c.  xxix.  applies  only  to  projections  which  are  moTC 
or  at  least  do  not  form  part  of  the  building  itself 
that  encroachments  of  a  more  permanent  kind  wer 
to  be  corrected  by  the  old  Building  Act,  or  bj 
common  law  if  they  amounted  to  a  nuisance.  I 
then,  although  sect.  72  may  be  stiU  in  force,  it  wai 
applicable  to  the  present  complaint  [Lord  Genu 
C.  J.  Sir  John  Soane^s  portico  in  LincohCs  Inn  1 
was  not  removed  under  the  former  law.]  The  consi 
tion  of  sect  72  was  considered  in  Bottverie  v.  JIfiZea 
which  was  cited  before  the  Magistrate  but  does 
appear  to  bear  on  this  case. 


Peacock  and  Asplandy  contriL   It  is  suggested  that  t 
encroachments  are  not  within  stat   57  Cr.  3.   c.  x 
because  the  projections  are  not  part  of  the  building  it 
but  this  fact  is  not  made  out  by  the  affidavits.     The 
of  57  G.  3.  gave  a  remedy,  to  be  enforced  by  informal 
The  new  Building  Act,  7  &  8  Vict  c.  84.,  might  ai 
a  defence  to  such  proceeding ;  but  on  that  it  was 
magistrate's  duty  to  judge,  not  to  refuse  adjudical 
and    allege    that    bis    jurisdiction    was    taken    ai 
[Coleridge  J.      The  argument  is    that   yon    have 
taken    the    right    course   of    proceeding  to  raise 
question.      Lord    Campbell  C.    J.      That,    under 
information,  the  magistrate  cannot  decide  whether 
thing  complained  of  was  within  the  new  Act  or  i 
and  therefore  the  justification  has  not  been  gone  i 


(«)   1  B.  $•  Ad,  38. 
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There  is  a  particular  mode  of  enquiry  as  to  things  which   Queeh'$  Bench, 

are  done  under  the  new  Act.]     The  particular  remedy *. .  _ 

given  by  the  late  Act  was  no  bar  to  a  proceeding  under    '^*'®  Quken 

the  former  law :  note  (4)  to  Bex  v.  Dickenson  (a);  Rex      Iwohah. 

V.  Gregory  (p).     And,  if  the  case  had  been  entered  upon, 

the  acts  complained   of  would  not  have   been   found 

justifiable  by  stat  7  &  8  Vict,  c.  84.     The  former  Act  is 

not  superseded.     To  do  that,  there  should  have  been 

words  expressly  repealing  or  equivalent  to  a  repeaL 

But  the  purposes  declared  by  the  preamble  of  stat. 

7  &  8  Fid.  c.  84.  s.  1.  do  not  include  a  repeal  of  stat 

57  G.  3.  c,  xziz. ;  nor  is  it  in  terms  repealed.     [Lord 

Campbell  C.  J.     Are  not  there  things  justifiable  under 

the  Building  Act  of  7  &  8  Fict,  which  were  not  permitted 

by  stat  57  O.  3.  r.  xzix.  s.  72.  ?]     The  encroachment 

on  the  footway  is  contrary  to  both. 

Cur,  adv,  vult. 

Lord  Campbell  C.  J.,  in  this  term  (January  27th), 
delivered  the  judgment  of  the  Court 

In  this  case  a  complaint  had  been  made  before  a 
magbtrate  that  the  defendant  had  placed  obstructions 
on  a  public  way  vested  in  Commissioners  by  certain 
paving  Acts,  which  authorized  such  a  complaint  The 
defendant  had  then  alleged  that  the  obstructions  com- 
plained of  were  projections  fix)m  a  building  erected 
within  a  district  to  which  stat  7  &  8  Fict  c,  84.  applied, 
with  the  sanction  of  the  surveyor  of  that  district,  and 
contended  that  the  sole  jurisdiction  to  decide  upon  this 
matter  of  complaint  was  vested  in  the  Official  referees 

(a)  1  ffiM.  Sound,  135  b.,  bth  ed.  (6)  5  B.  ^  Ad,  565. 
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FoImm  JTK//.  under  that  statute.    The  magistrate^  adopting  this  i 
decided  to  dismiss  the  complaint;  and  we  are  now  a 


J  862. 


The  QuESN  ^p^^  ^  consider  the  correctness  of  that  decision. 
Ihgham.  Upon  the  argument  before  us,  the  defendant  re 
mainly  on  section  5,  enacting  that,  notwithstanding 
thing  to  the  contrary  in  any  Act  of  Parliament, 
buildings,  with  reference  (among  other  things)  to  Cbe  ] 
jections  therefrom,  shall  be  built  in  conformitfr  with 
regulations  in  the  Schedule  specified,  and  subject  to 
other  rules  in  the  Act  specified,  and  subject,  in  cast 
doubt,  difierence  or  dissatisfaction  in  respect  thei 
between  any  parties  concerned  or  between  any  pi 
and  the  surveyor,  to  the  determination  of  die  OA 
referees;  there  being,  in  schedule  (K),  a  regolat 
relating  to  projections  from  walk  of  buildings  oRPer  pd 
ways,  directing  the  walls  to  be  so  set  back  that 
projections  shall  not  overhang  or  encroach  on  the  put 
way.  According  to  the  defendant's  construction,  I 
effect  of  these  clauses  was  to  vest  the  sole  jurisdicCioi] 
deciding  on  encroachments  on  ways  by  buildings  witi 
the  operation  of  the  statute  in  the  OflBcial  referc 
But  we  think  that  these  clauses  have  the  eflect 
vesting  in  the  Official  referees  the  sole  jurisdiction 
determine  questions  respecting  rights  and  duties  cre« 
by  the  Building  Act,  and  connected  vrith  buildi 
operations,  such  as  questions  upon  dimensions  a 
materials  of  walls  and  foundations,  upon  the  site  a 
thickness  of  party  walls,  and  upon  the  form  and  sixe 
projections,  without  the  more  extended  jurisdiction 
deciding  incidentally  on  rights  which  existed  with 
the  Building  Act,  and  which  may  be  exercised  with 
reference  to  any  building  operations,  and  which  are 
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properly  described  as  afiecting  the  parties  concerned,  or  Qutm**  HmcA. 

the  party  concerned  and  the  surveyor,  being  rights  in  i_ 

which  the  public  has  an  interest  '^^  Qoom 

The  preamble,  reciting  the  diversity  of  practice  that  Im^ham. 
had  arisen  under  the  then  existing  Building  Acts,  and 
the  expediency  of  providing  officers  to  superintend  the 
execution  of  the  present  Act  throughout  the  limits  to 
which  it  applied,  and  to  determine  in  cases  of  doubt, 
with  a  power  to  relax  the  regulations  in  certain  cases, 
makes  it  probable  that  the  officers  to  be  created  were 
intended  to  determine  in  respect  of  the  regulations  for 
building  operations,  and  that  if  the  wider  jurisdiction 
had  been  intended  it  would  have  been  expressed.  Sec- 
tion I  repeals  the  statutes  intended  to  be  repealed.  If 
the  mtention  had  been  to  reped  existing  powen^  for 
preventing  encroadiments  on  the  stifeets  by  buildings, 
eith^  by  projections  or  otherwise,  so  important  a  repeal 
ought  to  have  been  expressed.  The  provisions  made  iiy 
sections  14  and  18  for  ascertaining  whether  buildings 
are  in  conformity  with  the  regulations  of  the  Act,  pro- 
viding a  remedy  where  they  shall  be  found  contrary 
thereto,  apply  efiectively  to  defects  of  construction  to  be 
ascertained  by  inspection,  but  are  ill  adapted  for  trying 
whether  an  alleged  right  of  way  exists  or  has  been 
encroached  on^ 

We  also  consider  the  power  to  relax  the  regulations 
in  the  statute,  vested  in  the  Official  referees,  to  be  salu- 
tary if  confined  to  building  operaticms,  but  dangerous  if 
extended  Co  authorize  an  encroadiment  on  a  public  right. 
Sections  80,  81,  82, 88  and  84,  creating  Official  refei^ei^ 
describing  the  matters  to  be  referred  to  tiiem,  and  de- 
fining the  effect  of  their  award,  confirm  this  view:  their 
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FoiwiuXFir,   decision  is  conclusive,  as  to  the  matters  referred 

1_  the  parties  to  the  reference;    but  these   provisioi 

TheQuEBN     adapted    to   decide  questions  arising   between    j 
Ingram.      owners,  and  not  questions  of  public  right. 

On  these  grounds  we  are  of  opinion  that  no  ii 
resort  to  any  tribunal  authorized  by  law,  when 
7  &  8  Vict  c.  84.  piSsed,  to  give  redress  in  case  < 
croachment  on  a  public  way,  is  taken  awaj  b^ 
statute :  and,  if  any  defence  in  respect  of  an  a 
encroachment  arises  from  stat.  7  &  8  Vict  c  84 
defence  will  avail  before  any  tribunal  that  shall  hoi 
inquiry. 

Rule  aba 

Asplandy  on  a  subsequent  day  of  this  term  (Ja$ 
29th),  moved,  on  behalf  of  the  Paving  Commissic 
for  costs  to  be  paid  by  McLUyre,  who  had  shewn  i 
against  the  rule.  He  cited  the  decisions,  as  to  co 
mandamus,  in  Regina  v.  Justices  of  Surrey  (aX 
Regina  v.  Justices  of  Middlesex  (fy  The  Commissi^ 
here  have  come  forward  as  a  public  body  to  set 
question  under  the  statutes,  having  no  interest  as 
viduals  in  the  subject  of  complaint.  [Lord  Can 
C.  J.  We  have  given  no  opinion  on  the  legalil 
illegality  of  the  thing  complained  of,  but  only  oo 
jurisdiction.]  The  question  of  law  has  been  raise 
the  manner  which  was  recognised  in  Regina  v.  Chi 
worth  (c),  the  magistrate  refusing  to  adjudicate,  a 
motion  being  thereupon  made  against  him  under 
II  &  12  Vict  c.  44.  s.  5.  Costs  were  given  there  Xa 
party  succeeding. 

(a)  14  Q.  B,  684.  (6)  \bJuritt,  907.     Bail  Co 

(c)  2LvwndeM,  M.  ^  P.  117. 
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Mantstyy  contra.     The  rule  here  did  not  ask  for  coBts.  QutenU  Stuck. 

[Lord  Campbell  C.  J.     The  Master  says  that  it  is  not  the  ^^^^' 

practice.]     The   case   is   hard   upon    the   unsuccessful  THeQuiBw 

party.     He  has  done  nothing  vexatious  or  tending  to  Ingham. 
increase  expence ;  and  the  magistrate  had  exercised  what 
appeared  to  be  a  wise  discretion. 

Lord  Campbell  C.  J.  The  cases  decided  have 
established  a  general  rule;  and  there  is  nothing  to  take 
this  case  out  of  it  It  was  very  fit  that  this  point  should 
be  settled,  but  proper  also  that  it  should  be  at  the  expence 
of  the  party  who  proved  to  be  in  the  wrong. 

Patteson  J.  concurred. 

Coleridge  J.  Formerly  there  was  a  practice  of  going 
at  great  length  into  merits  or  an  application  for  costs  of 
mandamus:  but  that  was  found  inconvenient;  and  a 
general  rule  has  been  laid  down,  which  must  apply  here. 

WiGHTMAN  J.  concurred. 

Rule  absolute. 
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Volmmw  XV Jh 
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Saturdajf^ 
January  24th. 


In  an  order  of 
bastardy  drawn 
up  according 
to  form  ft  in 
the  schedule 
to  Stat.  8  &  9 
FiH.  c.  10.,  the 
words  "  and 
having  also 
heard  all  the 
evidence  ten- 
dered by  the 
said"— (the 
putative  father) 
are  properly 
omitted  where 
no  evidence  is 
in  fact  offered 
by  him :  and 
the  order  need 
not,  in  such 
case,  state  that 
he  offered  no 
evidence. 


The  Queen  against  Pearct. 

r\^  appeal,  at  the  Narthampt&nshire  Quarter  Searioi 
April,  18529  against  an  order  of  justices,  adjudgti 
ITunnas  Pearcy  to  be  the  father  of  a  bastard  chil 
and  ordering  him  to  pay  2s.  a  week  for  maintenam 
of  the  child,  the  Sessions  confirmed  the  order,  subject  i 
the  opinion  of  this  Court  upon  a  case.  The  case  a 
out  the  order,  which  was  drawn  up  according  to  foitn 
given  in  the  schedule  to  stat  8  &  9  Vict.  c.  10.,  exce] 
that  the  words  ^<  and  having  also  heard  all  the  eyideni 
tendered  by  the  said" — (the  putative  father)  were  omitte 
The  Sessions  found  that  no  evidence  was  in  &ct  tenden 
or  given  on  behalf  of  the  said  T.  P.  It  was  contende 
for  the  appellant,  that  this  omission  nevertheless  mac 
the  order  bad ;  and  the  first  (a)  question  for  the  opinic 
of  the  Court  was,  whether  the  said  objection  was  valid 


Cockky  in  support  of  the  order  of  Sessions.  Tl 
Legislature  intended  the  words  in  question  to  be  intr 

(a)  The  case  also  set  out  the  evidence  given  before  the  justices,  a 
put,  as  a  second  question  for  the  opinion  of  the  Court,  whether  the  eviden 
of  the  mother  was  corroborated  in  any  material  particular.  The  on 
witness  called  on  her  behalf  was  her  brother,  who  deposed  to  a  co 
versation  between  himself  and  7.  P.  before  the  birth  of  the  chil 
Witness  said  to  T,  P. :  <*  She  says  she  is  in  the  family  way  by  yoi 
He  replied :  <*  Well,  I  know  she  has  got  it'*  Witness  then  said  to  hii 
*'  Yes,  and  you  must  keep  it :"  to  which  he  replied :  **  No,  I  shan*t ;  I  woe 
sooner  go  to  America.**  The  Court  held  that  this  evidence  was  capable 
being  construed  as  an  admission  of  the  paternity,  and  afforded  suiBcic 
ground  for  the  decision  of  the  justices  that  the  mother's  evidence  w 
corroborated  in  a  material  particular. 
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or  on  behalf  of  the  putative  father.     In  note  (g)  to  the  _     _.l. 

form  it  is  directed  that  the  words  shall  be  erased  when    '^^  Qvmh 

the  ptitatiVe  father  does  not  appea;r ;  which  shews  that  it      ^^AmcY. 

was  n6t  intended  that  every  order  should  contain  the 

words  as  a  matter  of  course.    If  they   were  always 

inserted,  a  fiction  would  be  introduced  for  which  tliere 

is  no  necessity  or  reason. 

Floodf  contra.  Th^  jostices  should  either  have  drawn 
up  the  order  according  to  form  8,  or  have  set  out  the 
facts  which  caused  them  to  depart  from  it.  The  Ses- 
sions have  since  found  that  no  evidence  was  tendered  or 
given  on  behalf  of  the  putative  father :  but  that  is  imma* 
terial  in  discussing  whether  the  order  itself,  which  does 
not  state  that  fact,  is  valid.  The  form  adoptM  leaves  it 
uncertain  whether  any  such  evidence  was  brought  forward 
or  hot  The  fact  tliat  the  statute  directs  the  words  in  ques* 
tion  to  be  erased  under  particular  circumstances  is  a 
strong  argument  that  they  are  to  be  retained  where 
those  circumstances  do  not  appear.  Begina  v.  Bead  (a) 
and  Begina  v.  DuJie  of  Grafton  {b)  shew  the  strictness 
which  the  Legislature  requires  in  the  forms  under  this 
statute. 

Lord  Campbell  C.  J.  The  order  of  bastardy  is  good 
upon  the  face  of  it.  The  objection  is,  that  it  does  not 
follow  the  words  of  the  Act,  inasmuch  as  it  omits  the 
words  *^  and  having  also  heard  all  the  evidence  tendered 
by"— (the  putative  father).  But  it  never  could  have  been 
the  intention  of  the  Legislature  to  impose  the  necessity 
of  inserting  those  words  where  no  evidence  was  tendered. 
Here  none  was  tendered ;  and  the  record,  as  it  stands,  is 

(u)  9A.^E,  619.  (fr)  5  Dinol  $•  L.  56a 
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rdMu  XViL    a  true  one.     In  Begina  v.  Read  (a)  there  was  a  dej 

! —  from  the  prescribed  form  in  a  point  which  was  of  th 

e  veuEEN  ggggjj^g  ^f  j|jg  adjudication  ;  for  the  order  did  nc 
Peabcy.  ^^^  jjjg  njothe|.»g  evidence  had  been  corroborated  : 
material  particular,  which  is  what  the  Act  require 
Reffina  v.  Duke  of  Grafton  (b)  there  was  also  an  on 
of  words  which  were  giaterial ;  for  it  did  not  app« 
the  order  that  the  evidence  had  been  given  in  the 
sence  and  hearing  of  the  putative  father,  although  i 
stated  that  he  had  appeared  to  the  summons.  In 
those  cases  I  think  the  order  was  rightly  quashed, 
the  form  has  been  properly  followed,  and  there  w 
necessity  for  inserting  the  words  in  question.  It  \ 
be  most  discreditable  to  the  law  if  an  onlcr  cou 
object^  to  upon  this  ground. 

Pattebon  J.     I  am   of   the  same  opinion, 
question  is,  simply,  how  did  the  Legislature  intend 
the  form  should  be  drawn  up  when  no  evidence 
tendered  by  or  on   behalf  of  the   putative   fath< 
contingency  not  expressly  provided    for  by  the 
There  is  no  doubt  that  note  (^),  which  provides  fo 
erasure  of  the  words  if  the  father  does  not  appei 
himself  or  his  attorney  or  counsel,  ought  also  to 
directed  the   erasure  of  them  where  no  evidence 
tendered  by  him  or  on  his  behalf.     But  we  must  ui 
that  such  direction  is  implied.     The  omission  in  que 
would  render  the  order  bad  only  where  the  evidcnci 
actually  beeu  tendered  (c). 

Order  of  Sessions  confii 

(a)  9  A.^  e.  6in.  .     (fc)  5  DowL  ^  L.  668. 

(e)   IfifiktmttH,  and  Erh  Ji.  were  absent. 
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HILARY  VACATION. 


Wentworth  Blackett  Beaumont  against  John 
Squtbe. 

REPLEVIN  for  2000  pigs  of  lead  uken  in  the  manor  Testator, 
i*  n-    w  ,.,  r    ^    •  1   having  three 

or  regality  of  Hexham   and  in  the  manor  of  Amck  natural 

Grange^  in  Northumberland.  namely.  Z)., 

married  to  B.^ 

S.t  married  to 

f^l,  aod  X.,  unmarried  and  a  minor,  devised  lands  to  uses  as  follows. 

To  B.,  and  D.  his  wife,  for  their  joint  lives  and  the  life  of  the  survivor ;  remainder  to 
inch  one  son  of  the  body  of  D.  as  the  survivor  should  appoint ;  remainder,  in  default  of 
■ppotntment,  or  on  decease  of  such  son  without  issue  male,  &^to  the  first,  second  &c.  and 
every  other  son  of  the  body  of  D.  by  her  present  or  any  flpire  husband,  successivelv, 
■coordinff  to  seniority,  and  to  the  respective  heirs  male  of  their  bodies;  remainder,  m 
default  of  such  issue  &c.,  to  fT.  and  S.  his  wife,  for  the  like  life  estates,  and  to  the  son  and 
sons  of  the  body  of  S.  by  her  present  or  any  future  husband,  with  the  like  power  of 
appointment,  for  the  like  estates,  and  with  the  like  remainders,  as  in  the  preceding  devise. 
And,  for  default  of  such  issue  of  the  body  of  5.,  remainder  to  Z..,  or  such  penton  aa  th»  $haU 
Jbrtt  iuUrmarry  with  (ifhefor€  $ht  attains 2\,  with  the  consent  and  apf/robation  ofE.  and  C, 
trustees  under  the  will,  or  the  survivor  of  them  and  his  heirs,  and  which  pereon  thaU  also 
previouMfy  make  a  competent  tettUment  upon  L.  by  deed,  to  the  like  approbation),  for  their 
joint  natural  lives  and  the  life  of  the  survivor ;  and,  from  and  after  the  decease  of  L.,  and  of 
tuck  person  as  she  shall  so  firU  marry,  if  any,  then  to  the  son  and  sons  of  the  body  of  L. 
by  such  first  or  any  after  taken  husband,  vritb  the  like  power  of  appointment,  and  for  the 
like  estates,  and  with  the  like  remainders,  as  aforesaid  in  relation  as  aforesaid.  Remainder, 
for  default  of  such  issue  of  the  body  of  L.,  to  Sir  /.  S.  for  his  life,  remainder  (in 
default  of  appointment  by  him  to  one  of  his  sons  as  was  specified  in  the  will)  to  his  eldest 
son  by  his  tnen  wife,  in  fee. 

And,  after  a  further  devise  of  lands  to  B.  and  Z).  tad  the  son  and  sons  of  Z>.  in  tail  mnle. 
with  like  limitations  in  remainder  successivclv  to  W.  and  8.  and  to  L.  (and  such  person  as  she 
may  so  marry,  if  any,  as  aforesaid),  and  to  Sir  J.  S,  tad  bis  son  or  sons  &c.  as  in  the  pre- 
ceding devises,  the  testator  charged  part  of  the  last  mentioned  lands  with  two  rent  charf^es 
to  uses  as  follows:  First  rent  charge,  to  KT.  and  S.  (the  second  daughter)  for  such  life 
estates  and  with  such  remainders  as  in  the  first  and  secondly  mentioned  devises,  except 
that  the  power  of  appointment  was  in  favour  of  the  son  and  sons  of  the  body  of  Sttphia 
and  the  son  or  sons  of  such  son  or  sons,  in  such  shares,  ana  for  such  estatt>s,  or  chargeable 
with  such  payments  to  the  other  or  others  of  them,  as  the  survivor  of  W.  and  S.  should 
appoint;  the  next  remainder  to  take  effect  in  default  of  such  appointment,  or  on  determina- 
tion of  the  estates  thereby  limited,  and  as  to  such  part  of  the  rent  charge  whereof  no  ap- 
pointment should  be  made  :  and,  for  default  of  issue  &c.,  or  if  W.  and  5.  or  either  of  them 
should  inherit  any  of  the  aforesaid  hereditaments  in  succession  by  virtue  of  the  aforesaid 
devises,  the  rent  charge  was  to  sink  into  the  hereditaments  &c.  charged  therewith,  and  be 
no  longer  payable.  Second  rent  charge  to  K  (the  third  daughter)  and  her  assigns,  umtU 
she  skedi  marry  (imditr  omJ  with  the  restriction  above  mentioned),  or  for  the  term  of  bar  naUiral 
life ;  and,  avAm  easd  so  soon  as  she  shall  marry  as  aforesaid,  then  upon  such  trusts  &e.,  and 
with  the  like  powan,  and  for  the  like  estates  and  interests,  and  with  the  like  reminders, 
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rahme  XFii       A vowrv,  in  substant'e  as  follows :  That,  before  the  < 

1852 
L__  when  &c.,  Sir  Thomas  Blackett,  Baronet,  fornaerly  ca 

EAUMONT    ^^^  known  bjr  the  surname  of  fVentworthy  was  seises 

Squibe.      ijjg  demesne  as  of  fee  of  and  in,  amongst  other  man 

lands  &c.  in  the  counties  of  Varkj  Northumberland  j 
and  subject  to  j     « 

the  same  con.    Durham^  the  said  manor  &c.  of  Hexham  and  the  i 

annihilations,     manor  otAfUck  Grange  and  the  said  close  in  which  &c 

pTMsed  In'       being  parcel  of  the  demesnes  of  the  said  manor  of  At 

.  ^  '^r^iJ^'^Vm     Granffe  in  which  &c, :  tfdd,  being  so  seised  &c,  he,  afl 

gl  *^^Tf«ator       ^ard8>  «"d  before  January  1st,  1838,  viz.  on  29th  M 

\\  then  gave  lega-  1792,  made  and  published  his  last  will  in  writincr,  bear 

\i  ciesofSOOO/.  ^  .  . 

to  B.  and  w.    date  the  day  and  year  last  aforesaid,  and  signed  &c.  f 
C<  and  directed     attested  &c. ;  and  which  said  will  was  as  follows. 

f  j  a  separation  ^       ^  ^'^  ^^^  ^^^  devise  all  that  my  manor  or  lordship 

I  ^.!The"devi»es   ^^^^^^  ^^  ^^e  county  of  Northumberland^  and  also 

^!^shoul?*V**  *"^  eveiy  of  my  messuages,  farms,  lands  &c.,  situate  & 

i  '  2^*^'  and  be      within  the  towns,  townships,  precincts  or  territories 

I,-  use  of  ^.,  his     &c.  (naming  them),  in  the  county  of  Durham,  untoJc 

'if  wife.     And  he 

';|,  bequeathed  to    Erosmus  Blachett,  of  &c.,  Lsquire,  and  Thomas  Cott 

\\  6000/.\hereof  of  &c.,  Esquire,  and  the  survivor  of  them,  and  his  hei 

her  o^Xer  ^^  ^^oti  triist  &C.     The  trusts  were :  To  the  use  of  testate 

T^h^^*^  nephew  WUliam  BosvilU  Esquire,  and  his  assigns,  for  \ 

f."''  "Pf"^  life  without  impeachment  lof  waste ;   remainder  to  t 

.  iton  a$  a/ore'  *  ' 

.'  «atV/),  and         trustees  to  preaoKve  contingent  uses  and  estates,  bat 

6000/.  within  r  o  -» 

.j.  two  yean  next  ,       ) 

1  |f  afterwards. 

>'  !  After  testatorii  death,  L.,  being  adll  a  minor,  married  without  consent  of  the  tnisti 

and  without  any  settlement.    She  had  one  son  by  this  marriage ;  and  subsequently,  and  a 
coming  of  age,  married  a  second  kosbMid.     Aflier  that  marriage,  the  made  an  appoiatm 
I  to  the  use  of  the  son. 

Held  that  the  appointment  was  welT  made ; 

For  that  the  devise  of  rent  charge  to  L.  "when  and  so  soon  as  she  shall  mvry 
aforesaid  '*  did  not  make  the  marriage  of  L.  accordmg  to  the  terms  of  the  previont  de\ 
to  her  a  condition  precedent  to  the  exercise  of  her  power  of  appointment  or  the  Teatiiu 
the  estates  limited  in  remainder  to  her  son  and  sons ;  nor  did  her  marrying  in  breaiCb  of 
testator's  restrictions  disable  her  from  executing  the  pow^  aft«r  she  came  of  age,  or  prev 
'  '  the  limitation  to  her  son  and  sons  from  taking  effect. 

SemUtt  that,  although  L,  could  not  claim  the  10,000/.  legacy  wliUe  she  was.a  mfiBor  < 
married  in  disobedience  to  the  terms  of  the  will,  yet  she  might  have  claimed  it  after 
leeond  marriage  and  attatmntnt  of  fUU  age. 
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permit  fF.  Bosvilk  and  bis  astsigns  to  receive  the  rents  and    Qven*  j^mcA. 

profits ;  remainder,  from  and  after  fV.  Bvsmlles  decease,  '    

to  such  one  of  W.  B.'s  sons  as  he  should  by  deed  or  will     B»^"«o"^ 
appoint,  and  to  the  heirs  male  of  the  body  of  such  son ;       Squhe. 
remainder,  in  default  of  such  appointment,  or  of  such 
issue  of  such  son,  or  if  any  such  should  be  who  should 
die  without  leaving  issue,  to  the  first  son  of  the  body  of 
W.  B.  in  tail  male ;  remainders,  also  in  tail  male,  to  the 
second  and  other  sons  successivdy  of  PT.  B. :  Remainder 
to  TTiomas  Richard  Beaumont  of  Darton  in  the  county  of 
Yark^  Esquire,  and    Diana   his  wife,  one  of  testator's 
natural  daughters,  for  their  joint  lives  and  the  life  of  the 
survivor,  without  impeachment  of  waste ;  remainder  to 
Ae  trustees  to  preserve  &c. ;  remainder  to  such  one  son 
of  the  body  of  the  said  Diana  as  the  survivor  of  them 
the  said  T.  R,  Beaumont  and  Diana  should  by  deed  or 
will  appoint,  in  tail  male :  and,  in  default  of  such  ap- 
pointment, or  from  and  immediately  after  the  decease  of 
such  son  without  issue  male  of  his  body,  or  in  case  any 
SQch  should  be  who  should  live  to  attain  the  age  of  21 
and  should  afterwards  die  without  leaving  any  son  or 
sons  of  his  body  lawfully  issuing,  or  such  son  or  sons 
should  also  live  to  atlain  21  and  should  also  afterwards 
die  without  leaving  any  issue  male  of  his  body  lawfully 
issuing,  then   to   the  use   of  the   first,  second,   third, 
and  every  other  son  and  sons  of  the  body  of  the  said 
Diana  by  her  present  or  any  future  husband,  severally, 
successively  and  in  remainder  one  after  another  and 
l(s  they  or  any  of  them  should  be  in  seniority  of  age 
iijt^a  ^>riority  of  birth,  and  of  the  several  and  respective 
beirs  rinale  of  the  body  and  bodies  of  all  and  every  isuch 
^9on  >tfnd  sons"  liiwfblly  issuing  the  elder  of  such  son  and 
sons  and  the  heirs  male  of  his  body  lawfully  issuing  being 

3  N  2 
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Beaumont 

V. 

Sqdirb. 


Voiwnexrii   alwavs  to  be  preferred :   Remainder,  in  defaul 

1852         . 

issue,  or  if  any  such  should  be  who  should  attai 

afterwards  die  without  leaving  any  son  or  so 

body  lawfully  issuing,  or  if  such  son  or  sons  she 

21  and  die  without  leaving  any  issue   male  of 

lawfully  issuing,  to  William  Lee,  of  Leeds  in   tb 

of  York^   merchant,   and   Sophia   his   wife    (ai 

testator's  natural  daughters),  for  their  joint  live 

life  of  the   survivor,  without   impeachment    c 

remainder  to  the  trustees  to  preserve  &c. ;   rem 

all  and  every  or  any  the  son  and  sons  of  the  bo 

said  Sophia  by  her  present  or  any  future  husbc 

the  like  power  of  appointment,  and  for  all  such 

like  estates  and  interests,  and  with  the  like  rei 

and    limitations,  as  aforesaid    in    relation    to   i 

TTiomas  Richard  Beaumont  and  Diana  his  wife. 

"  And,  for  default  of  such  issue  of  the  bodyr  of 

daughter  Sophia,'^  or  if  any  such  should  attain 

afterwards  die  without  leaving  any  son  or  sor 

body  lawfully  issuing,  or  such  son  or  sons  sho 

attain  21  and  afterwards  die  without  leaving  a 

male  of  his  body,  '^  then  to  the  use  and  behoof  o\ 

fFentworthy  the  other  of  my  natural  daughters, 

person  as  she  shall  first  intermarry  with,  if  any  (i 

she  attains  the  age  of  21,  by  and  with  the  consi 

approbation  of  the  said  J.  E,  Blackett  and  T.  C 

the  survivor  of  them  and  his  heirs,  and  which 

shall  also  previously  make  a  competent  settlemei 

her  my  said  daughter  Louisa  by  deed  or  deeds  in 

to  the  like  approbation  of  the  said  «/.  E.  Blackett 

Cotton\  for  and  during  their  joint  natural  lives 

life  of  the  survivor  of  them,  without  impeachmei 

for  any  manner    of  waste  :    And,  from  and  a 
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determination  of  that  estate,  then  to  the  use  of  the  said  Queen'*  n^ek. 

1 S52. 
J.  E,  Blackett  and  T.  Cotton,  and  the  survivor  of  them  ''' 

and  his  heirs,  for  and  during  the  life  of  my  said  daughter      ^aumont 

Louisa  or  such  person  as  she  shall  so  first  marry,  if  any,      ^uiaE. 

and  the  life  of  the  longer  liver  of  them,  upon  trust"  to 

preserve  &c.     "  And,  firom  and  after  the  decease  of  the 

longer  liver  of  them  my  said  daughter  Louisa  and  of 

such  person  as  she  shall  so  first  marry,  if  any,  then  to 

the  use  and  hehoof  of  all  and  every  or  any  the  son  and 

sons  of  the  body  of  my  said  daughter  Louisa  by  such 

first  or  any  after  taken  husband,  with  the  like  power  of 

appointment,  and  for  all  such  and  the  like  estates  and 

interests,  and  with  the  like  remainders  and  limitations,  as 

aforesaid  in  relation  as  aforesaid.** 

And,  for  default  of  such  issue  of  the  body  of  Louisa, 
or  if  any  such  should  attain  21  and  die  without  leaving 
any  son  or  sons  of  his  body,  or  if  such  son  or  sons 
should  attain  21  and  die  without  any  issue  male  of  his 
body,  then  to  Sir  John  Sinclair  of  Caithness  in  Scot- 
land,  Baronet,  for  his  life,  without  impeachment  &c. ; 
remainder  to  the  trustees  to  preserve  &c. ;  remainder  to 
such  one  of  the  sons  of  the  said  Sir  John  Sinclair, 
on  the  body  of  his  then  wife  (testator's  great  niece, 
the  daughter  of  Lord  Macdonald)  begotten  or  to  be 
begotten,  for  such  estates  as  Sir  J,  S.  should  by  deed  or 
will  appoint :  and,  for  default  of  such  appointment,  to 
the  eldest  son  of  Sir  J,  S.  by  his  then  wife,  in  fee. 

"  And,  as  to,  for  and  concerning  all  and  every  other 
of  my  manors,  royalties,  messuages,"  &c.,  "  lands,  tene- 
ments," &c.,  "and  all  my  estate  and  interest  in  and 
to  all  and  every  such  manors,  royalties,"  &c.,  "or  wherein 
or  whereunto  I  myself  am,  or  any  person  or  persons 
whomsoever  in  trust  for  me  is,  arc,  can,  shall  or  may  be 
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Bk  At- MONT 

V. 

SviUHK. 


VoiHtiuJcyiL  entided  or  interested  either  in  posaessioo^  reTo 
remainder  or  expectancj/  &c.»  **  together  with  al 
every  the  rights,  members  and  appurtenanoea  whata 
to  the  said  manors^  &c.  '^belonging  or  to  beloDg 
soever,  I  do  give  and  devise  the  same  and  erer] 
thereof  unto  the  said  V.  £.  Bbudkett  and  T.  Oaiim 
the  survivor  of  them  and  his  heirs  to  and  for  soch 
&c. ;  ^^and  subject  to  such  charges*'  &c.  as  after  men  tit 
via.:  ** To  and  for  the  use  and  behod'  of  the  said  Tl 
Bichard  BeaumorU  and  Diana  his  wife  and  of  tb« 
and  sons  of  mv  said  daughter  Diana  and  the  heirs 
of  the  body  of  such  son  and  sons,  and  of  the  said  ffi 
Lee  and  Sophia  his  wife  and  of  the  son  and  sons  a 
said  daughter  Sophia  and  the  heirs  male  of  the  boi 
such  son  and  sons,  and  of  my  said  daughter  Louisa 
such  person  as  she  may  so  marry,  if  any,  as  aforei 
and  of  the  son  and  sons  of  my  said  daughter  Louiwa 
the  heirs  male  of  the  body  of  such  son  and  sons,  and  c 
said  Sir  John  Sinclair  and  of  the  son  or  sons  of  th< 
Sir  John  Sinclair  by  his  said  now  wife,  severally,  re 
tively  and  successively,  in  the  like  order  and  c 
of  succession,  upon  such  trusts,  and  in  like  mi 
and  with  the  like  powers  and  for  such  and  the 
estates  and  interests,  and  with  the  like  remainden 
limitations,  as  is  and  are  hereinbefore  partici: 
mentioned,  expressed,  limited,  directed  and  dec 
of  and  concerning  and  in  relation  to  the  hereditan 
and  premises  hereinbefore  by  this  my  last  wilt 
testament  devised." 

The  testator  then  charged  all  his  manors,  roy 
&c.,  lands,  &c.,  in  the  counties  of  Northumberland 
Durham,  except  such  as  were  before  devised  fo: 
benefit  of  his  nephew  I^ViUiam  BosviUe,  with  the 
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OMDt  of  the  two  Bereral  rent  charees  after  mentioned :  Qween'»  Bemh. 

1852. 
Md  he  proceeded :  **  And  I  do  therefore  hereby  give 

and  devise  onto  JtAn  Coekthutt^  of  &&,  *'and  hb  heirs, 

one  annnity  or  dear  yearly  rent  charge  of  dOOOil,  upon 

tn»t  nevertheless  to  and  for  the  cmly  proper  use  and 

behoof  of  the  sud  fFBiam  lAe  and  Sophia  his  wife  for 

and  doring  the  term  of  the  joint  natoral  lives  of  the 

fSBid  IV.  Lee  uxA  Sophia  his  wife  and  the  life  of  the 

survivor  of  them:  and^  from  and  after  the  determination 

of  that  estate,  to  the  use  of  the  said  John  CoehshuU  and 

his  heirs  for  and  during  the  natural  lives  of  the  said  W. 

Lee  and  Sophia  his  wife  and  the  life  of  the  survivor  of 

them/*  upon  trust  to  preserve  the  contingent  uses  and 

estates  after  limited,  but  to  permit  fV.  I^e  and  his  wife 

and  the  survivor  of  them  to  receive  the  said  yearly  rent 

charge  to  and  for  his  or  her  own  use  :  '^  And,  from  and 

immediately  after  the  decease  of  the  survivor  of  them, 

then  to  the  use  and  behoof  of  all  or  any  one  or  more 

of  the  son  and  sons  of  the  body  of  my  said  daughter 

Sophia,  and  of  the  son  or  sons  of  such  son  or  sons,  in 

such  shares  and  proportions,  manner  and  form,  and  for 

such  estate  and  estates,  or  chargeable  with  the  payment 

of  such  sum  and  snms  of  money  to  the  other  or  others 

of  them,  as  the  survivor  of  them  the  said  fV.  Lee  and 

Sophia   his   wife  shall   by  any  deed''  &c.   or  by  will 

appoint  or  devise.    And,  in  default  of  such  appointment 

or  devise,  or  on  determination  of  the  estates  thereby 

limited,  and  as  to  such  part  of  the  rent  chai^  whereof 

no  appointment  or  devise  shall  be  made,  "  then  to  the 

use  and  behoof  of  the  first,  second,  third,  and  all  and 

every   other  son   and    sons  of  tfae   body  of  my  said 

daughter  Sophia  by  her  present  or  any  future  husband, 

severally,  successively  and  in  remainder  one  after  an- 
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other  and  as  they  or  any  of  them  shall  l>e  in  m 
of  age  and  prtoricy  of  birth,  and  of  the  aevei 
respective  heirs  male  of  the  body  and  bodies  of  i 
every  such  son  and  sons  lawfully  issuing;  the  c 
such  son  and  sons  and  the  heirs  male  of  his  bod 
fully  issuing  being  always  to  be  preferred:"  A: 
default  of  such  issue^  or  if  any  sudi  should  atta 
and  die  without  leaving  any  son  or  sons  of  his 
or  such  son  or  sons  should  attun  21  and  die  n 
leaving  issue  male  of  his  body,  **ar  in  case  th 
fK  Lee  and  Sophia  his  wife,  or  either  of  them 
inherit  and  possess  any  of  the  aforesaid  heredita 
and  premises  in  succession  by  virtue  of  the  afc 
devises,  then  and  in  any  of  the  said  cases  I  do 
will  and  direct  that  the  said  rent  charge  shall  i 
diately  sink  into  the  hereditaments  and  premif 
chargeable  with  the  payment  thereof,  and  thenc 
shall  be  aimihilated  and  be  no  longer  paid  or  paya 
**  And  I  do  also  hereby  give  and  devise  unto  th 
John  Cockskutt  and  his  heirs  one  other  annuity  oi 
yearly  rent  charge  of  30U0/L,  upon  trust  neverthel 
an(d  for  the  only  proper  use  and  behoof  of  m^ 
daughter  Louisa  Wentworth  and  her  assigns  unt 
my  said  daughter  shall  marry  (under  and  wit 
restriction  above  mentioned),  or  for  and  during  the 
of  her  natural  life ;  and,  when  and  so  soon  as  st 
said  daughter  shall  marry  as  aforesaid,  then  upoi 
trusts,  and  in  like  manner  and  with  the  like  power 
for  such  and  the  like  estates  and  interests,  and  wii 
like  remainders  and  limitations,  and  subject  to  the 
contingencies  and  annihilations,  as  is  and  are  h 
before  particularly  mentioned,  expressed,  limite 
rcctcd  and  declared  of  and  concerning  and  in  n 
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to  the  aforesaid  rent  chtrge<  hereinbefore  by  thie  my  QumM*$B9mA. 
will  given  or  demised  unto  or  for  the  benefit  of  my  said 


daughter  &9»ik«t'?  B^Auumrr 

Then  foUowed  clauses  as  to  payment  and  levying  of  ^v^ 
the  rent  chaiges^  powers  to  distrain  and  to  work  the 
mines  if  the  rent  chafges  should  be  in  arrear:  provision 
in  case  the  premises  charged  should  be  insufficient  &c. ; 
bequest  of  interests  in  leases  of  mines  &c. ;  and  power 
to  exchange  lands  &c.  Tben^  after  certain  legacies 
(not  material  here),  the  testator  continued : 

'^  I  do  also  give  and  bequeath  unto  the  said  TTiomas 
Rickard  Beaumont  the  legacy  or  sum  of  5000^:  And 
unto  the  said  fVUtiam  Lee  the  l^acy  or  sum  of  50002^, 
payable  and  to  be  paid  unto  them  respectively  within 
twelve  months  next  after  my  decease.  Provided  always, 
and  I  do  hereby  direct  and  declare,  that,  in  case  a  sepa- 
ration should  at  any  time  take  place  between  the  said 
WWiam  Lee  and  my  said  daughter  Sophia,  and  for  the 
fully  establbhing  the  agreements  in  that  behalf  made" 
&c.  **by  the  deed  of  settlement  on  their  marriage, 
then  and  in  such  case  all  and  every  the  several  and 
respective  devises  and  bequests  of  this  my  will  unto 
or  for  the  use  or  benefit  of  the  said  William  Lee,  and 
the  estates  hereby  limited,  shall,  as  to  him,  immediately 
cease,  end  "and  determine  and  be  no  longer  paid  or 
payable  unto  him ;  and  then  and  from  thenceforth  the 
same"  ^^  shall  go  over,  and  they  my  said  trusees  respect- 
ively, and  the  survivor  of  them,  and  his  heirs,  shall 
stand  and  be  possessed  thereof"  ^'  to  and  for  the  only 
proper  use"  &c.  "and  sole  disposal  of  her  my  said 
daughter  Saphiay^  upon  such  of  the  said  respective  trusts, 
and  under  and  subject  to  such  and  the  same  estates, 
powers,  &C.'  as  shall   then  remain  and   be  capable  of 
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Ftimmt  xvih   taking  effect ;  the  same  not  to  be  subjeet  ca  the  c 

-  —  controul  &c*  of  the  said  W.  Lee,  but  the  acta^  d 

Beaumont     ygggjpjg  g^^  ^f  ^^  gj^jj  Sopf^  alone,  not«rith8tandiii| 

^»>***       coverture^  to  be  valid  to  all  the  intents  &c  of  this  ^ 

^  I  do  also  give  and  bequeath  unto  my  said  dauj 
Louisa  the  legacy  dr  sum  of  lO^OOOiL,  payable  and  i 
paid  onto  her  in  manner  following,  that  is  to  say : 
sum  of  6000/.  upon  her  marriage  (with  such  eoi 
and  approbation  as  aforesaid),  and  the  sum  of  5< 
within  two  years  next  afterwards." 

Then  followed  other  legacies,  directions  and  po^ 
not  now  material,  and  a  devise  in  fee  of  trust  estatei 
mortgages  to  Thomae  Richard  Beaumontf  who  was 
named  executor. 

The  avowry  went  on  to  state  that  Sir  T%muis  Bla 
afterwards,  and  before  the  time  when  ftc,  viz.  on 
Juhf  1792,  died  seised  of  the  said  manor  &c.  of  He, 
and  manor  of  Anick  Grcmgt,  and  of  the  close  in  \ 
&c.,  as,  and  then  and  still  being,  parcel  of  the  dem 
cX  Amch  Grange^  and  without  altering  or  revokinj 
said  will;  and  that  John  Cockshutt  and  Louisa  ) 
worth  survived  him:  and  that  the  close  in  whicli 
from  the  making  of  the  said  will  hitherto,  hath 
part  of  the  testator's  lands  not  therein  devised  foi 
benefit  of  William  Bosmlky  and  part  of  the  lands 
jected  to  the  two  rent  charges. 

**  And  the  defendant  further  says  that  the  said  tesi 
at  the  time  of  making  his  said  will,  had  not,  nor  ha 
afterwards,  any  legitimate  issue:  and  the  said  te« 
had  for  a  long  time,  that  is  to  say  eighteen  years, 
before  the  making  of  the  said  will  brought  up,  eda 
and  publicly  avowed  and  treated  Diana  the  wife  o 
said  Thomas  Richard  Beaumont^  Sophia  the  wife  o 
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said  JFiUiam  Lee^  and  Ltmna  Wmtwmrihj  in  die  said  Qu^'MBmi^i 

will  respeciively  meiitioiied,  as  his  the  said  testator^  own L.  _ 

daughters,  wd  had  behaved  and  conducted  himself  with  B*^^"^* 
great  kindness  and  affectioD  towards  them  respectively  «<»«"»*• 
during  all  the  period  of  time  last  aforesaid;  and,  at  the 
time  of  the  making  of  the  said  will,  the  said  Lawsa 
Wentw&rth  (being  then  an  infiint  within  the  age  of 
21  years,  that  is  to  say  of  the  age  of  18  years  and  no 
more,  and  never  having  been  married)  was  resident  with 
the  said  testator  at  his  then  principal  mansion  house, 
and  was  then  publickly  recognised  and  avowed  by  the 
said  testator  as  his  daughter,  and  was  then  treated  with 
great  kindness  and  a£Rection  by  the  said  testator  and  as 
his  daughter,  and  had  not  then  nor  from  thenceforth  op 
to  the  said  testator's  death  any  fortune  or  provision 
made  for  her  or  her  issue  otherwise  than  under  and  by 
virtue  of  the '  said  will,  as  the  said  testator  during  all 
that  period  of  time  well  knew :  and  the  annual  value 
of  the  lands  and  hereditaments  whereof  the  said  testator 
was  seised  in  his  demesne  as  of  fee  at  the  time  of  the 
making  of  the  said  will  and  thenceforth  up  to  his  death,  - 
and  which  are  charged  by  the  said  will  with  the  said 
two  several  rent  charges  of  3000/.  and  3000iL,  over  and 
above  the  said  two  rent  charges  and  all  other  charges 
and  incumbrances  thereon  at  the  time  of  the  making  of 
the  said  will,  exceeded,  as  the  said  testator  then  well 
knew,  the  sum  of  3000/.  per  annum :  and  the  dear 
annual  value  of  the  same  lands  and  hereditaments,  and 
of  the  other  lands  and  hereditaments  which  were  in  the 
said  will  mentioned  to  be  devised  to  the  use  imme- 
diately after  the  decease  of  tlie  said  testator  of  the  said 
T/umuu  RicbArd  Beau^mnU  and  Diima  his  wife  for  tlicir 
joiut  lives,  then  also  exceeded,  as  the  said  testator  then 
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Fohtme  xviL   Well  kncw,  the  annual  value  of  the  said  lands  and 

1  MAO 

L_  ditamcnts  in  the  said  will  mentioned    to    be   tl 

devised  to  the  said  William  B&mBe  for  his  life. 

And  defendant  ftirther  sajs  that  the  said  j 
fFentworths  not  having  been  previously  married 
long  before  the  said  time  when  &c.,  to  wit  oi 
February  1794^  took  to  her  husband  one  ff 
Stacpoole:  and,  after  the  death  of  the  said  testato 
long  before  the  said  time  when  &c.,  to  wit  24tl 
mary  1795,  the  said  IF.  Stacpoole  and  Louisa  hi 
had  issue  George  Bosville  Wentwortk  Stacpoole^ 
eldest  son  lawfully  begotten  between  them :  and 
wards,  and  before  the  said  time  when  &c.,  to  wit  or 
April  1817,  the  said  W,  Stacpoole  died,  leaving  thi 
Lofuistty  and  the  said  G.  B.  W.  Stacpoole  the  firs 
eldest  son  of  the  body  of  the  said  Louisa  Stacpoolt 
the  said  fV.  Stacpoole  surviving:  and  the  said  Louisa 
wards,  and  long  before  the  said  time  when  &c.,  v 
19th  March  1822,  took  to  her  husband  one  John  C7( 

The  avowry  then  stated  that  the  said  Louisa  Cltj 
a(\er  she  took  to  husband  John  Cliffords  and  befbn 
time  when  &c.,  viz.  on  13th  August  1838,  by  indei 
then  made  between  the  said  Louisa  of  the  first  part 
said  John  Clifford  of  the  second  part,  and  the 
George  Bosville  fVentworth  Stacpoole  of  the  third 
(profert),  and  in  exercise  of  the  power  of  appointr 
given  to  her  by  the  said  will,  appointed,  immedifi 
from  and  after  her  decease,  the  yearly  rent  chi 
secondly  above  mentioned  to  the  use  of  the  said  G 
}V,  Stacpoole  and  his  heirs,  as  by  the  said  indenttire 
And  that  G.  B,  W.  Stacpoole  after  he  had  attained 
and  after  the  execution  of  the  last  mentioned  c 
aiul    before    the  lime    when  &c.,   viz.  on   14th  Au 
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1838,  by.iodeature  then  made  between  John  Clifford  Qme€M*$  Benek. 

.                             1852 
and  Louisa  Clifford  of  the  firat  part,  the  said  G.  B,  W.  1__ 

Stacpoole  of  the  second  part,  and  Robert  Farthing  Beau^  eawiont 
champ  and  defendant  of  the  third  part  (profert),  granted  Squirb. 
the  said  rent  charge  secondly  above  mentioned,  with  all 
powers  and  remedies  by.  distress  for  recovering  the 
same,  to  the  said  R.  F.  Beauchamp  and  the  defendant 
and  their  heirs  for  all  the  estate  therein  of  the  said 
G.  B.  W.  StacpooUy  or  which  he  could  thereby  grant  by 
virtue  of  the  limitation  of  the  same  rent  charge  to  the 
first  son  of  the  said  Louisa  and  the  heirs  male  of  his 
body»  contained  in  the  said  will,  or  by  virtue  of  the 
appointment  expressed  in  the  said  indenture  of  13th 
August  1838:  And  that,  before  the  time  when  &c.,  viz. 
on  10th  January  1841,  the  said  R.  F.  Beauchamp  died. 
That  no  appointment  by  deed  or  will  of  the  whole  or 
any  part  of  the  last  mentioned  rent  charge  was  made  in 
the  lifetime  of  Zotfiia  Clifford^  other  than  the  appointment 
expressed  in  the  deed  of  13th  Augtut  1838.  And  that 
afterwards,  and  before  the  time  when  &c.,  viz.  on  21st 
December  1846,  Louisa  Clifford  died,  leaving  (7.  B.  W. 
Stacpoole^  who  is  still  alive,  her  surviving.  Averment 
that  neither  Louisa  Clifford  in  her  lifetime,  nor  WUUam 
Stacpoole  in  his  lifetime,  nor  John  Clifford  in  the  life- 
time or  since  the  death  of  Louisa^  nor  any  person  or 
persons  being  issue  of  the  body  of  Louisa,  ever  inherited 
or  became  possessed  of  the  several  hereditaments  and 
premises  in  the  said  will  devised  as  aforesaid,  or  either 
of  them  or  any  part  thereof,  except  the  rent  charge 
secondly  above  mentioned :  and  that  from  the  testator's 
death  hitherto  the  lands  charged  with  the  said  two  rent 
charges^  whereof  the    testator  was  seised  &c.  at    the 
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r^hmt  xvtL  makiog  of  his  will  and  until  his  decease,  have  al 
been  of  sufficient  value  to  pay  out  of  the  rents 
profits  not  onlj  all  other  charges  and  incumbn 
thereon  but  also  the  said  two  rent  charges  on  the 
mentioned  in  the  will  for  payment. 

The  avowry  then  stated  that  1500/.  of  the  rent  cfa 
secondly  above  mentioned,  for  one  half  year  ending 
the  death  of  Louita  CUffard,  viz.  24th  December  I 
became  and  was  due  and  in  arrear  to  defendant 
remained  unpaid  thirty  days  next  after  the  last  i 
tioned  day  and  before  the  time  when  &c.,  and  we 
arrear  until  and  at  that  time.  Wherefore  defendant 
avows  the  taking  &c.,  as,  for  and  in  the  name  < 
distress  for  the  said  arrears  &c     Verification. 

There  was  a  second  avowry,  reaffirming  general! 
the  statements  of  the  first  down  to  the  second  marria{ 
Louisa  Wentworihy  which  was  then  stated  as  folk 
^*  That  afterwards,  and  after  the  said  Louisa 
attained  the  age  of  21  years,  viz.  on"  &c.,  ^<she 
termarried  with  and  took  to  her  husband  one  « 
CliffhrcL"  It  then  alleged  that  John  Clifford,  afte 
had  taken  to  wife  the  said  Louisa,  and  before  the  i 
when  &c,  viz.  on  14 th  August  1838,  by  a  certain  im 
ture  then  made  between  &c.  (same  parties  as  those  in 
deed  of  the  same  date  stated  in  the  first  avowry),  wl 
said  &a  (profert)^  granted  the  said  yearly  rent  chj 
in  the  said  wUl  secondly  mentioned,  together  witl 
powers  and  remedies  by  distress  for  the  recovery  of 
same,  to  Beauchamp  and  the  defendant  and  their  I 
for  and  during  the  natural  life  of  the  said  John  Clij^ 
The  avowry  then  stated  the  death  of  Beauckamp, 
that  Louisa  C^ffford  died,  December  SUt^  1846,  lea 
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John  Clifford  her  surviving.     The  remaining  statements  Q«er«'«  Aw*. 

were  the  same  as  in  the  6rst  avowry,  with  the  addition   __ 

that,  when  ihe  arrears  accrued,  John  Clifford  was  alive.       *^"^^ 
Verification.  *^"**- 

Pleas  in  bar.  To  the  first  avowry  (after  oyer  of  the 
indenture  of  13th  AuguMi  1838):  That,  before  the 
marriage  of  the  said  Louisa  Wentworth  with  the  said 
William  Stacpoole  in  the  said  avowry  mentioned,  viz. 
on  22d  Jufy  1792,  the  said  Sir  Thomas  BlackeU  had 
died,  and  that  at  the  time  of  the  marriage  of  the  said 
Louisa  with  the  said  W.  Stacpoole  she  the  said  Louisa 
was  an  infant  within  the  age  of  21  years,  to  wit  of  the 
age  of  19  years  only,  and  that  the  said  J.  E.  Blackett  and 
T.  Cotton  in  the  said  will  mentioned  were  living  at  the 
time  of  the  said  marriage.  And  the  plaintiff  further 
saith  that  the  said  Louisa  so  intermarried  with  the  said 
fF.  Stacpoole  whilst  she  was  within  the  age  of  21  years, 
without  the  consent  or  approbation  of  the  said  J.  E. 
BlackeU  and  T.  Cotton  or  of  cither  of  them,  nor  was  any 
settlement  made  by  the  said  W.  Stacpoole  on  the  said 
Louisa  previously  to  the  said  marriage.     Verification* 

To  the  second  avowry :  That,  before  the  marriage  of 
the  said  Louisa  with  the  said  John  Clifford  in  the  second 
avowry  mentioned,  and  after  the  death  of  the  said 
testator,  viz.  on  23d  February  1794,  the  said  Louisa 
intermarried  with  and  took  to  husband  one  ffUliam 
Stacpookf  and  the  said  marriage  of  the  said  Jjouisa  with 
the  said  W.  Stacpoole  was  her  first  marriage,  she  not 
having  been  previously  married  to  any  other  person. 
And  the  plaintiff  further  saith  that  the  said  Louisa  at 
the  time  of  her  said  marriage  with  the  said  JVUliam 
Stacpoole  was  an  in&nt  &c.  (The  remaining  averments 
were  the  same  as  in  the  first  plea  in  bar.)     Verification. 
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General  dennirrer  to  each  plea  in  bar.     Joindei 

(a)  The  points  stated  for  the  defendant  and  the  plaintifF  reap 
were  as  follows. 

The  defendant  will  contend  that  the  plea  in  bar  to  the  first 
is  bad  for  the  following  amongst  other  causes : 

1.  Because  the  conditions  expressed  in  the  will  of  Sir  T,  Black 
respect  to  the  first  marriage  of  LomUa  Wmtwcrth  under  ^1  w 
conditions  precedent  to  or  which  otherwise  affected  the  limitai 
favour  of  her  first  and  oiher  sons,  but  were  confined  to  such  lin 
subsequent  to  her  first  marriage  as  were  in  favour  of  her  first 
and  herself  and  the  survivor  of  them  personally. 

2.  Because  the  limitations  in  favour  of  her  sons  were  not  coDfise 
sons  by  any  particular  marriage,  but  included  her  sons  by  her  f 
every  subsequent  marriage  ;  and,  whether  the  first  husband  did  or 
comply  with  the  above  conditions,  those  conditions  were  not  incoi 
with  or  made  part  of  the  description  of  the  class  of  issue  of  I^num 
wmih  who  were  objects  of  the  limitations. 

3.  Because  the  true  effect  of  the  will  as  to  the  rent  charge  in  < 
was  to  limit  it  to  LtmUa  Wtntworth  for  her  life  with  remainder  to 
and  other  sons  successively  in  the  order  and  for  the  estates  da 
in  the  will,  with  interposed  contingent  remainders  in  the  evoot  ci 
marriage  consistent  with  the  conditions  in  favour  of  her  first  husb 
herself  and  the  sorvivor  of  them,  with  a  power  of  appointment 
survivor  amongst  the  sons  and  grandsons  of  the  wife. 

4.  Because  the  conditions  expressed  in  the  will  with  respect 
marriage  of  Louita  were  performed  by  her  second  marriage  wi 
Clifford, 

And  that  the  plea  in  bar  to  the  last  avowry  is  bad  becanse,  accoi 
the  true  construction  of  the  will,  a  life  estate  in  the  rent  charge  in  t 
was  given  to  the  first  husband  whom  lAtuiMa  Wentworih  should  mat 
sistently  with  the  prescribed  conditions,  and  who  should  survive  Ik 
because  John.  Clifford  answers  that  description. 


The  plaintiff  will  contend : 

1.  That,  by  reason  of  the  marriage  of  L/tuita  Wtntworth  whilst  m 
under  the  age  of  21  years  with  W.  StacpooU  her  first  husband 
lifetime  and  without  the  consent  of  /.  E.  Blackett  and  T.  CgUo^  o 
of  them,  and  without  any  settlement  having  been  made  by  the 
Stacpook  upon  her  previously  to  her  said  marriage  with  him,  t 
charge  in  the  first  and  second  avowries  mentioned,  according  to  1 
construction  of  the  will  of  Sir  T,  Blacktlt,  did,  upon  the  death 
said  lAtuitat  tfink  into  the  hereditaments  charged  therewith,  and 
annihilated. 
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The  demurrcrsf  were  argued  in  last  Michaelmas 
term,  November  18th  (a). 

Buti^  for  the  defendant.  The  conditions  imposed  in 
the  devise  to  Louisa  Wenfworth,  namely,  marriage  before 
21,  with  consept  of  the  trustees,  aud  the  execution  of  a 
deed  of  settlement  bj  the  husband  to  their  satisfaction, 
are  not  conditions  precedent  to  the  limitations  taking 
effect  in  favour  of  her  first  and  other  sons,  but  affect 
only  todi  limitations  subsequent  to  her  first  marriage  as 
were  in  favour  of  her  first  husband  and  herself  jointly, 
and  the  survivor  of  them  personally.  No  principle  of 
law  IB  in  dispute ;  the  question  is  merely  of  construction. 
The  words  '^  and,  from  and  immediately  after  the  decease 
of  the  survivor  of  them,"  ^^then  to  the  use"  &c  *^of  all 
or-  any  one  or  more  of  the  son  and  sons  of  the  body  of 
my  said  daughter,**  ^^  and  of  the  son  or  sons  of  such  son 
or  sons,"  &c.,  "  as  the  survivor"  &c.  shall  by  deed  or  will 
appoint,  and,  "in  default  of  such  appointment  or  devise," 
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2.  That,  if  it  did  not  so  sink  &c.,  the  first  avowry  shews  no  title  to  it  in 
the  defendant,  inasmuch  as,  according  to  the  true  construction  of  the  said 
will,  tbe  said  Lomiwa  had  only  power  to  appoint  it  to  the  use  of  one  of  her 
sons  in  tail  mala,  and  in  defiult  of  such  appointment  it  stood  limited  to  the 
use  of  her  eldest  son  in  tail  male ;  while  the  said  avowry  shews  only 
an  appointment  by  her  to  the  tisc  of  her  eldest  son  in  fee  and  a  grant 
or  conveyance  by  him  to  the  use  of  the  defendant  in  fee,  without  a 
cofnpliance  with  the  particulars  required  by  the  Fines  and  Recoveries 
Act  for  effectually  barring  an  estate  tail. 

S.  That,  if  tbe  said  rent  charge  did  not  so  sink  or  become  annihilated, 
then,  aoeordittg  to  the  tme  construction  of  the  said  will,  and  the  facts 
mentioned  or  referred  to  in  the  second  avowry  and  the  plea  in  bar  thereto, 
the  defendant  has  net  under  such  second  avowry  any  title  to  such  rent 
charge,  the  saM  LMm  having,  previously  to  her  marriage  with  tbe  said  V. 
Cff^fbrvlandftllertbe  msfking  of  the  will  and  the  deAth  of  the  said  Sir  T, 
Blaeketif  inMnnarried  with  and  survived  her  first  husband  the  said  fK 
Staqnole 

(a)  Before  Lord  Campbell  C.  J.,  Patteson,  Coltridgt  and  Wightman  Js. 
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Fofumexr/f,    then  to  "the  first,  second,  third"  and  other  sc 

^Pply>  1"  common^   to  the  devises  of  rent   chi 

Sop/iia  and  Louisa^  and  must  be  read  in  the  din 
natural  sense.  Tbej  are  not  qualified  by  anj  re 
to  the  restrictive  stipulations  on  the  subject  of  m 
in  the  devise  of  the  Gunnertan  estate.  Thi 
restrictions  of  that  kind  contemplated  in  any  dc 
the  Gunnerton  property  are  in  the  devise  to  1 
they  are  carried  on,  by  reference,  in  the  devise  < 
charge  to  her ;  but  the  limitations  after  her  deal 
that  of  her  husband  are  independent  of  these  i 
tive  conditions,  as  the  limitations  which  follow  t 
estates  in  the  devises  to  Sophia  and  Mr.  Lee  are 
pendent  of  the  words  granting  those  estates.  Tt 
was  under  the  consideration  of  Lord  Laughborm 
Stackpole  v.  Beaumont  {a);  and  his  Lordship  hel< 
the  breach  of  condition  as  to  marriage  affected  on 
husband's  life  estate.  Nothing  was  determined 
as  to  the  estate  of  the  children ;  but  the  decisio 
step  in  the  present  argument  Lord  Loughbc 
was  of  opinion  that  the  testator  clearly  **  n 
as  far  as  circumstances  wouki  bear  it,  to  put  i 
precisely  upon  the  same  footing  as  Sophia"  and  t< 
the  husband  of  Louisay  if  the  marriage  were  acco 
to  the  conditions,  a  life  estate,  putting  him  in  the 
situation  as  Mr.  Lee;  but  that,  if  the  marriage  were 
trary  to  the  conditions,  his  life  estate  should  not 
the  wife's  interest,  however,  remuning  unaltered, 
would  take  the  rent  chaise  for  her  life;  and  the  limit 
to  her  sons  would,  of  course,  take  effect  afterwards, 
rent  charges  were  to  be  a  provision  for  the  two  yoi 

(a)  3  re*.  88. 
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daaehters  and  their  families,  the  Gunnerton  estates  being  Qwen't  Bench. 
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settled  upon  the  elder.     Sir  Thomas  Blachett  cannot  ' 

have  intended  that,  in  the  event  of  an  unauthorized     ^>^aomont 
marriage,  the  sons  of  Sophia  by  that  or  by  a  subsequent       Squire. 
marriage  should  be  unprovided  for  unless  they  succeeded 
to  the  family  estate.     As  was  said  at  the  bar  in  Stack- 
pole  V.  Beaumont  (a),    **not    meaning   to   punish   his 
daughter  he  could  not  mean  to  punish  the  children  of 
the  first  marriage."    [Lord  Campbell  C  J.     He  might 
mean,  if  she  made  some  monstrous  mesalliance,  to  ex- 
clude the  issue  of  such  a  marriage.]    The  supposition 
is  improbable,  and  does  not  reconcile  all  the  provisions. 
The  argument  for  the  plaintiff  cannot  stop  short  of  the 
position  that,  unless  Louisa  married  *^  as  aforesaid,"  that 
is,   with   consent    before   she   attained    21,   the    rent 
chaige  was  wholly  undisposed  of  after  her  death,  and 
sank  into  the  general  estate.     But  the  same  argument 
which  applies  to  Louisd%  rent  charge  applies  equally 
to  the  devise  of  the  Gvrmerton  estates  in  her  favour ; 
and   they  also  would    be   undisposed    of  if  she  did 
not  "so"  marry  as  the  will  requires,  and  the  devises, 
not  only  to  her  son  and  sons,  but  to  Sir  John  Sinclair^ 
would  fail     The  intention,  and  the  tnie  construction, 
is  that,  whether  the  marriage  be  regular  or  not,  the  son 
and  sons,  whether  of  the  first  or  a  second  husband,  shall 
take ;  only  their  right  is  postponed  if  the  first  marriage 
should  be  according  to  the  will,  and  the  husband  survive. 
In  1  Feame,  Cont.  Rem.  233  et  scq.,  c.  1.  s.  10.  {b\ 
the  cases  are  considered  "  wherein  a  condition  annexed 
to  a  preceding  estate  is,  or  is  not,  considered  as  a  con- 
dition precedent  to  give  effect  to  the  ulterior  liniita- 

(a)  3  Vet.  93.  (6)    10th  cd. 

3  o  2 
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yoiwrnt  xvn.   tions;"*  and  it  is  said  (p.  240):  '<  It  sometimes 

'^""        that  a  remainder  is  limited   in  words  which 

'  ^  *  import  a  contingency,  though  in  fact  they 
SQiuaE.  more,  than  would  have  heen  implied  without  \ 
do  not  amount  to  a  condition  precedent^  but  oni 
the  time  when  the  remainder  is  to  vest  in  poa 
and  HolcroJTs  Case  {a)  is  given  as  an  instance. 
Feame  says,  p.  608,  c.  4.  «.  7.,  "  I  have  aln 
served,  that  where  a  devise  is  made  after  a  p 
executory  or  contingent  limitation,  or  is  limite< 
effect  on  a  condition  annexed  to  any  preceding 
if  that  preceding  limitation  or  contingent  esta 
should  arise  or  take  effect,  the  remainder  o 
nevertheless  take  place,  the  first  estate  being  co 
only  as  a  preceding  limitation,  and  not  as  a  pj 
condition  to  give  effect  to  the  subsequent  lim 
And,  among  several  instances,  J(mes  v.  West 
and  Andrews  v.  Fulham  (c)  are  mentioned, 
examples,  referred  to  in  Mr.  Fearnes  treatise,  a 
ray  v.  Jaties  (d),  Avelyn  v.  Ward  (e) :  and  of  tl 
class  is  Paye  v.  Hayward  {g\  where  it  was  held  tl 
press  words  of  condition,"  in  the  devise  then  be 
Court,  should  "  be  taken  to  be  a  limitation."  1 
on  this  subject  is  also  laid  down  in  2  Powell  an 
217  (3d  cd.),  and  in  1  Jarman  on  Wills,  735 
where  many  authorities  arc*  collected.  The  dil 
of  construction  which  arise  in  cases  of  this  kind, 
not  prevent  the  application  of  the  rule,  are  re 


(a)  Moore,  48t>.  (6)  1  Eq,  Ca.  Abr.  2 

(c)  1  Tftc.  Sm.  421.     Cited  in  Avelyn  v.  Ward, 
id)  2  Ven.  &•  B,  313  ;  cited.  2  Fearne,  361. 
if)   \  ren.  Sen.  420;   cited,  1  /><ir«r,  513. 
iy)  2  Salk.  rtlO.      S.  C.  P'ui.  Hec,  176. 
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upon  in  Hillersdon  v.  Lowe  (a)  by  Sir  J.  Wigram  V.  C,   Quetn'i  Bench, 

who   says:    "The  difficulties  commonly  occur   when, "' 

after  making  a  disposition  of  a  complicated  nature,  the  Beaumont 
testator,  intending  to  make  another  disposition  if  the  Squirk. 
first  should  fail,  but  neither  simply  stating  that  inten- 
tion, nor  taking  the  pains  to  repeat  the  exact  words, 
endeavours  to  give  an  abstract  of  the  former  gift:" 
the  object,  however,  "being,  in  point  of  fact,  only  to  give 
the  estate  over  in  the  event  of  the  previous  limitation  not 
taking  effect."  Here,  the  intention  is  evident;  and,  if 
either  the  limitation  over  in  the  case  of  Mrs.  2>c's  rent 
charge  (which  is  the  limitation  incorporated  in  the  devise 
of  rent  charge  to  Louisa),  or  the  limitation  over  in  the 
devise  of  the  Gunnerton  estates,  be  considered  apart  from 
the  words  giving  life  estates,  and  (according  to  the 
rule  of  construction  approved  by  Ix)rd  Brougham  C. 
in  Langston  v.  Langston  (b)  )  "  upon  its  own  words,  un- 
altered, unadded  to,  undiminished'' and  as  they  "stand 
npon  the  face  of  the  will,"  it  is  clear  that  the  son 
and  sons  of  Louisa  by  her  first  or  other  husband  take 
the  estates  in  remainder  after  the  life  estates,  whether 
she  marry  with  the  consent  of  the  trustees  or  not  The 
devise  to  her  was  a  distinct  and  absolute  gift,  having  its 
own  qualifications,  and  resembling  the  gift  of  stock  to  a 
married  woman  in  Hales  v.  Margerum  (c). 

If  it  be  objected  that  tte  appointment  to  G.  B.  W, 
Stacpooky  being  in  fee,  was  not  a  good  execution  of  the 
power,  the  answer  is  that,  in  default  of  appointment,  he 
would  take  as  tenant  in  tail,  and  that  would  support  the 
first  avowry.   Clifford,  the  second  husband,  is  still  living : 

(a)  2 /Tiiw.  355.  372. 

(6)  8  Bliffh,  N.  S.  167.     .S'.  C,  as  Langgton  v.  Pble  (on  a  case  «cnt  to 
the  Connnon  Pleas ),  5  Bint/.  228. 
(c)  3  Km.  299. 
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Vaitme  XVII.  but  either  the  rent  charge  did  not  vest  in  him, 

L      did,  the  second  avowry  is  good.     But,  if  the  i 

Bbadmomt  £fffgfgQ^  and  ^  limitations  over  to  the  issue  of 
Squibb,  marriage,  fail  because  of  the  irregularity  of  that  n 
it  may  be  contended  that  Clifford  takes  the  reo 
for  his  life,  as  the  first  husband  whom  Louisa 
accoiding  to  the  ¥^11;  and  the  second  avowry 
on  this  ground. 

Peacockf  contra.  It  is  not  necessary  to  cont 
principle  or  rule  of  construction,  or  any  decis 
ferred  to  on  the  other  side.  The  only  question  i 
the  testator  meant  by  devising  the  rent  charge  to 
**  when  and  so  soon  as  she  my  said  daughter  sbal 
as  aforesaid:"  not  what  estates  she  and  other 
took  upon  a  certain  contingency,  but  whether  the 
vested  at  all.  A  decision  bearing  on  the  preseo 
tion  was  given  in  Ctifford  v.  Beaumont  (a),  od 
equity  claiming  the  10,000il  legacy.  Sir  John 
M.  K.  there  followed  that  which  he  considered  to 
opinion  of  Lord  Loughborough^  namely,  ^^  that  the 
was  given  to  the  lady  only  in  the  event  of  her  m; 
under  21,  with  the  consent  and  approbation  of  hi 
tees,  and  that,  such  consent  not  having  been  giv< 
could  not  be  entitled  to  the  legacy."*  The  words 
clause  bequeathing  the  legacy  ^^  upon  her  marriage 
such  consent  and  approbation  as  aforesaid)"  < 
materially  differ  from  thoso  of  the  devise  of  rent 
<<  when  and  so  soon  as  she  my  said  daughter  shall 
as  aforesaid."  Whatever  the  result  might  have  I 
Mrs.  Clifford  had  not  married  before  21,  and  ha 
ried  without  consent  of  the   trustees  afterward 

(a)  4  RuH.  325. 
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a  marriaee  without  consent  had  taken  place  durimr  the  Queens  Bench, 

1852. 
TDinority,  and  the  stipulations  of  the  will,  as  to  Louisa  '___ 

and  her  son  and  sons,  could  not  take  effect     G.  B.  W.    ^^^"^^^^ 
Stacpoole  was  not  tenant   in    tail;  nor  was  there  any      Squiek. 
power  of  appointment  in  Louisa,  even  assuming  that 
the  8up|>osed  power,  if  it  had  existed,  was  well  executed. 
Nor  can  it  be  contended  that  Clifford^  as  the  second 
husband,  had  a  life  interest  which  he  could  convey  to 
Stacpoole.     The  testator,  in  each  of  the  devises,  had 
only  one  husband  in  view.     In  the  devises  of  the  Gun- 
nerton  estates  to  Mr.  and  Mrs.  Beaumont  and  Mr.  and 
Mrs.  Leej  there  was  a  husband  already  known  to  the  tes- 
tator; in  devising  the  same  estates  to  his  third  daughter, 
Louisa,  his  intention  was  to  place  ^'  such  person  as  she*' 
should  "  first  intermarry  with*'  on  the  same  footing  with 
the  two  other  husbands;  except  that,  if  the  marriage 
took    place   during    her  minority,  such  first   husband 
must  have  the  consent  of  the  trustees,  and  must  make  a 
settlement.     The  same  intentions  appear  in  the  devises 
of  rent  charge  to  Mrs.  Lee  and  her  husband  and  to 
Louisa  so  soon  as  she  shall  marry  ^'  as  aforesaid."    [^Cole- 
ridge J.     Suppose  Louisa  did  not  make  a  first  marriage 
with  consent  of  the  trustees  during  her  minority,  but 
made  such  marriage  afterwards  without  their  consent.] 
The   husband  would  be  on  the  same  footing  as  Mr. 
Beaumont  and  Mr.  Lee,  the  restrictive  words  applying 
only  to  the  case  of  marriage  under  21.     [Coleridge  i. 
You  must  still  do  some  violence  to  the  literal  sense  of 
the  words  *^when  and  so  soon  as"  slie  shall  marry  ''as 
aforesaid."]      It  is  clear  that   the  testator   never  con- 
templated  putting  any  second   husband  of  Louisa  on 
a    level    with    the    husbands   of   his    other   daughters. 
Nor  could    this    be  effected.     If  the  first   husband  of 
Louisa  had  been  approved    by  the  trustees,  he  would 
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Voimme  xviL  have  taken  a  life  estate ;  and  the  childnea  of  t 
J  852. 

riage   would    then  (in   default  of   appointmeo 

taken  the  estate  tail  under  the  subsequent  lia 

But  a  second  husband  could   not   take  an  es 

his   life,   there    being  ^children  of  the    firat     n 

without  violence  to  the  intention  of  the  testator 

the  actual  form  of  devise,  according  to  the  opi 

Lord  Louyhborough  in  Stackpole  v.  Beaumont  (i 

all  events  his  situation  could  not  be  the  same  ac 

Mr.  Beaumont  or  Mr.  Lee,     The  children  of 

those  gentlemen  would  take  vested  remainders 

death  if  no  appointment  had  been  made :  but,  ac 

to  the   argument    for   the  defendant,   the   chili 

Louisa^s  first  husband  could  not,  in  the  same  eve 

any  vested  reihainder  on  his  death,  either  by  th^ 

of  rent  charge  or  by  the  previous  devise ;  for  sh 

uiarry  again  and  then  exercise  the  power  of  s 

ment.     [Lord  Campbell  C.  J.     I  do  not  think  jM 

relies  much  upon  the  second  marriage  being  a  fu 

of   the  condition.      Butt.     The  argument   aris 

literal  construction  is  insisted  upon.     But  the 

ant's  main  reliance  is  upon  a  more  general  const 

of  the  will ;  and  the  question  upon  that  is,  whetl 

stipulations  as  to  marriage  be  a  condition  on  wh 

limitations    over    depend.      Lord    Campbell  C. 

think   that  is  the  question;   and   that,  looking 

testators  intention,  the  second  marriage  cannot  ] 

be   considered   a  fulfilment  of  such   condition. 

plaintiff's  counsel  need  not  labour  that  point. 

stipulations  arc  a  condition  of  the  gift  of  life 

and  cannot  cease  to  be  one  when  the  estate  I 

enlarged. 

(n;  a  Vet.  88. 
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BtUtf  in  reply.     In  Clifford  v,  Beaumont  (a)  the  Mas-  QntttCt  Bench. 

ter  of  the  Rolls  had  great  difSculty^  and  did  not  give  a _'__ 

decided  opinion.  The  hasbands  may  not  be  precisely  ®^^^*'°*^ 
on  the  same  footing  according  to  the  defendant's  view ;  Squtre. 
but  there  is  no  difference  as  to  the  issue.  It  has  not 
been  stated  on  the  other  side  what  was  to  be  the  situa- 
tion of  Mrs.  CUffonTs  issue,  if  any,  by  a  second  marriage; 
whether  they  were  excluded  or  not,  and,  if  excluded, 
by  what  words  in  the  will.  The  main  point  undoubt- 
edly is,  whether  the  provision  as  to  marriage  was  a 
condition  which,  if  broken,  destroyed  the  subsequent 
limitations.  This  cannot  have  been  contemplated  by 
the  testator:  and  the  Court  will  incorporate  those 
limitations  with  the  previous  devise  so  as  to  effect  his 
intention. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  in  this  term  (January  14th), 
delivered  the  judgment  of  the  Court. 

In  this  case  of  Beaumont  v.  Squire  the  question  for 
decision  arises  upon  the  construction  of  a  clause  in  the 
will  of  Sir  Thomas  Blackett,  made  in  1792. 

The  defendant  avows  for  a  distress  made  for  the 
arrears  of  a  rent  charge  created  by  that  will :  in  one 
avowry  claiming  mediately  under  an  appointment  by 
Louisa  Clifford^  who,  as  Louisa  Wentworth,  was  the  first 
devisee  of  the  rent  charge  with  a  power  of  appointment; 
in  the  second,  under  an  appointment  by  John  Clifford^ 
her  second  husband;  and  the  questions  will  be,  whether, 
at  the  respective  times  of  these  appointments,  the  powers 

(fi)  4  Russ.  325. 
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Volume  XV IL   uoder  which  they  respectively  professed  to  act  exist 
in  either  of  these  persons. 

It  will  be  necessary,  in  considering  these  questioi 
to  advert,  not  merely  to  the  devise  now  to  be  construe 
but  to  four  other  portions  of  the  will,  which  may 
described  as  the  devises  respectively  of  the  Gunneri 
estate,  of  the  family  estates,  of  two  rent  charges  i 
these  last  of  3000L  a  year  each  (one  of  them  die  re 
charge  in  question),  and  of  two  legacies  of  10,00( 
each«  But  it  may  be  proper,  in  the  first  place,  to  co 
sider  the  clauses  which  limit  the  two  rent  chains,  on 
premising  that  at  the  date  of  his  will  Sir  Thomas  hi 
no  legitimate  child,  and  that  three  natural  daughte 
were  among  the  principal  objects  of  his  bounty :  £Han 
then  married  to  Thomas  Richard  Beaumont;  Sophi 
then  married  to  WilUam  Lee;  and  Louisa  fVentwort 
then  a  minor  and  unmarried. 

The  devise  in  question  is  as  follows:  To  John  Coc 
shuU  and  his  heirs  <^one  other  annuity  or  clear  year! 
rent  charge  of  30002.,  upon  trust  nevertheless  to  and  f 
the  only  proper  use  and  behoof  of  my  said  daught 
Louisa  fVentwarth  and  her  assigns  until  she  my  sa 
daughter  shall  marry  (under  and  with  the  restrictu 
above  merUioned)^  or  for  and  during  the  term  of  in 
natural  life ;  and,  when  and  so  soon  as  she  my  sai 
daughter  shall  marry  as  aforesaid,  then  upon  such  trust 
and  in  like  manner  and  with  the  like  powers^  and  fi 
such  and  the  like  estates  and  interests,  and  with  tl 
like  remainders  and  limitations,  and  subject  to  the  saa 
contingencies  and  annihilations,  as  is  and  are  hereii 
before  i)articularly  mentioned,  expressed,  limited,  d 
rected  and  declared  of  and  concerning  and  in  relatii 


Beaumont 

V. 
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to  the  aforesaid  rent  charge  hereinbefore  by  this  my  mil  Queen's  Bench, 
given  or  devised  unto  or  for  the  benefit  of  my  said  daughter 
Sophia/" 

It  will  be  observed  that  this  clause  contains  two  re-  Squibk. 
ferences;  the  last,  which  relates  to  the  trusts,  powers, 
estates,  remainders,  &c*  to  arise  upon  marriage,  being, 
specifically,  to  what  had  been  expressed  in  regard  to  the 
rent  charge  created  in  favour  of  Mrs.  Lee;  the  former 
being  to  "  the  restriction  above  mentioned."  If,  under 
the  circumstances,  these  trusts,  powers,  estates,  &c. 
have  arisen,  there  is  no  difficulty  in  the  construction  of 
the  clause  referred  to,  which  sets  them  out  at  length ; 
and  perhaps  the  only  remark  which  it  is  worth  while  to 
make  on  it  in  passing  is,  that  in  case  they  do  not  arise, 
so  that  the  ulterior  limitations  after  the  life  estate  did 
not  take  effect,  there  is  a  specific  provision  for  the  rent 
charge  to  sink  into  the  hereditaments  and  premises 
chargeable  with  the  payment  thereof,  and  thenceforth  to 
be  annihilated  and  be  no  longer  paid  or  payable.  But, 
in  the  view  which  we  take  of  this  case,  this  becomes 
immaterial 

To  ascert^n  what  the  testator  intended  by  *^  the  re^ 
striction  abooe  mentioned/"  we  are  remitted  to  the  first 
of  the  four  devises  we  spoke  of  above ;  that  of  the  Gun- 
nerton  estate.  This  was,  in  the  first  place,  to  a  nephew, 
fVilham  Bosvitte^  in  strict  setdement,  in  default  of 
appointment;  remainder  in  the  same  manner  to  the 
Beaumonts  and  the  Lees  successively;  remainder  ''to 
the  use  and  behoof  of  Louisa  Wentwarthj  the  other  of 
my  natural  daughters,  or  such  person  as  she  shall  first 
intermarry  with,  if  any  (if  before  she  attain  the  age  of 
21,  by  and  with  the  consent  and  approbation  of  the 
said''  trustees,  "or  the  survivor  of  them  and  his  heirs, 


932 


Q.  B.   HILARY  VACATION. 


Beaumont 

Sqitirr. 


Volume  XVII,  and  which  person  shall  also  previously  make  a 
tent  settlement  upon  her  my  said  daughter  ILa 
deed  or  deeds  in  writing  to  the  like  approbatioi 
said**  trustees),  "for  and  during  their  joint  natui 
or  the  life  of  the  survivor  **;  remainder  to  the  trust 
their  heirs  for  her  life,  "  or  such  person  as  she  shall 
marry  ^  if  any,  and  the  life  of  the  longer  liver  *";  ren 
*^  after  the  decease  of  the  longer  liver  of  them  i 
daughter  Louisa,  and  of  such  person  as  she  shall 
marry,  if  any,'*  to  the  son  and  sons  of  her  body,  *• 
first  or  any  after  taken  husband,  with  the  like  p< 
appointment,  and  for  all  such  and  the  like  estai 
interests,  and  with  the  like  remainders  and  limi 
as  aforesaid  in  relation  as  aforesaid  ^\  with  a  ren 
over  in  default  of  such  issue. 

Supposing  Louisa  Wentworth  to  nArry,  but  ^ 
fulfilling  the  condition  imposed  by  this  restriction 
testator  calls  it,  it  is  obvious  that  at  least  two  qii 
with  regard  to  the  rent  charge  might  arise :  the  : 
to  her  own  interest;  the  second,  as  to  her  po 
appointment,  or,  in  default  of  appointment,  the  i 
of  her  sons,  if  any,  under  the  devise. 

She  did  marry  while  a  minor,  without  the  c 
of  the  trustees,  and  without  any  settlement  made  o 
and  the  first  of  these  questions,  which  has  some  fc 
on  the  second  (that  now  before  us),  did  aris< 
received  a  judicial  decision  from  Lord  Loiighboi 
Stackpole  v.  Beaumont  (a).  He  thought  it  ver 
that  she  was  entitled  for  her  life  to  the  rent  charge 
neither  the  first  husband  was,  nor  would  any  after 
husband  be,  entitled   to  any   interest   in   it.     H 
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further  to  decide,  in  the  same  case,  on  the  claim  which  Queeu^s  Bemtk, 

Louisa^  then  Mrs.  Stacpook,  put  forward  to  tlie  legacy  .    /__ 

of  10,000i  above  mentioned.  The  words  of  that  bequest  ^^^^^^^ 
were  as  follows :  "  Unto  my  said  daughter  Louisa  the  Sqoihe. 
legacy  or  sum  of  10,000/.,  payable  and  to  be  paid  unto 
her  in  manner  following,  that  is  to  say :  the  sum  of  5000/. 
upon  her  marriage  (with  such  consent  and  approbation 
as  aforesaid),  and  the  sum  of  5000/L  within  two  years 
next  afterwards."  He  determined  that  the  condition 
imposed  by  the  testator  was  a  lawful  one ;  and  that,  as  it 
had  not  been  performed,  the  daughter  was  not  tben 
entitled  to  the  legacy.  Many  years  after,  she,  having 
become  a  widow,  married  Mr.  Clifford,  and  again 
claimed  the  legacy,  upon  the  ground  that  it  was  payable 
to  her  on  marriage  generally,  and  that  the  required 
consent  and  approbation  applied  only  to  a  marriage 
under  21.  Sir  John  Leach  M.  R.,  however,  in  a  short 
judgment,  decided  against  the  claim :  and  it  does  not 
appear  that  his  judgment  was  ever  reviewed ;  Clifford  v. 
Beaumont  (a). 

The  questions  which  now  arise  arose  either  not  at  all, 
or  very  indirectly,  in  the  cases  just  referred  to.  Lord 
Loughborough  expressly  declined  to  make  any  declaration 
as  to  the  children.  The  plaintiff,  who  now  denies  that 
the  power  ever  arose  or  the  limitations  took  effect,  must 
contend  either  that  by  the  words  of  the  devise  a  condition 
precedent  is  created,  until  the  performance  of  which  no 
trust  or  power  for  the  benefit  of  children  arises,  that 
condition  being  a  marriage,  while  under  age,  with 
consent  of  trustees,  and  with  a  settlement  previously 
made;  or  that,  at  all  events,  though,  if  the  daughter  had 

(a)  4  Hums.  3*25. 
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nimme  XV Ti.   not  married  while  a  minor,  the  condition  miirbt  not  hx 

1852. 
L_  attached  on  a  first  marriage  made  after  attaining  full  a 

RAUMONT  yg^  ^jj^j.  ^^  gj^j  marriage,  whenever  contracted,  was 
Squire.  exclusively  in  the  contemplation  of  the  testator,  th 
being  made  in  breach  of  the  restriction  imposed, 
prevented  the  trusts  and  power  in  ikvoar  of  childi 
from  ever  arising.  It  seems  to  us,  on  full  consideratic 
that  these  positions  labour  under  insuperable  diflScultii 
As  to  the  first,  which  relies  on  the  literal  import  of  tl 
words,  *^when  and  so  soon  as  she  my  sud  daughter  sh. 
marry  as  aforesaid^  however  specific  the  words  •*  wh« 
and  so  soon  as"  certainly  are,  it  is  clearly  not  necessa 
to  hold  that  the  words  *^as  aforesaid^  incorporate  all  t 
previous  conditions,  or  limit  the  marriage  to  the  fii 
made ;  for  it  is  not  an  absurd  or  insufiicient  meaning 
give  them  if  we  make  them  refer  only  to  the  mere  fieust 
marriage  before  spoken  of;  and  it  is  the  more  natural  to  < 
so  because,  if  the  sentence  is  construed  to  make  a  marria 
before  age  an  absolute  condition  precedent,  the  testal 
must  be  supposed  to  have  required  his  daughter  to  mar 
while  a  minor,  in  such  sense,  that,  if  she  remained  sinj 
during  that  time  but  married  after  21,  her  children  I 
such  marriage  would  be  excluded.  But  this  is 
supposition  so  absurd  in  itself,  so  contrary  to  his  obvio 
wish  to  guard  her  during  minority,  and  to  discouraj 
her  from  marriage  daring  that  period  by  in  some  sc 
restraining  her  liberty  as  to  choice  and  terms,  and  al 
so  inconsistent  with  his  plain  scheme  of  making  h 
position,  so  far  as  he  could,  the  same  as  her  sister  Sophia 
that  the  construction  involving  it  ought  to  be  inevital 
to  induce  us  to  adopt  it  No  one  could  infer,  from 
restraint  on  marriage  before  21  unless  under  certj 
conditions,  or  at  most  a  qualified  permission  to  mai 
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before  that  age,  an  intention  so  to  insist  on  a  marriage  QueeH*$  Baieh. 

1S52 
being  made  before  that  age,  that  all  trusts  in  favour  of '___ 


children  of  every  marriage  she  might  at  any  time  make  Beaumont 
were  to  depend  on  it.  On  the  other  hand^  if  we  adopt  Sqwire. 
the  second  supposition,  we  are  met  with  this  difficulty  : 
the  testator  clearly  distinguishes  between  husbands  and 
children  as  objects  of  his  bounty:  only  the  first  husband 
is  to  take  interest  or  power ;  but  the  children  of  a  first  or 
any  after  taken  husband  may  succeed :  yet,  according 
to  this  supposition,  if  there  had  been  no  children  by 
Mr.  Stacpook,  but  there  had  been  by  Mr.  CUffard,  these 
must  have  been  excluded ;  the  power  could  not  have 
been  exercised  in  their  favour,  in  spite  of  the  manifest 
general  intention,  and  some  of  the  language,  of  the 
testator,  on  account  of  the  first  marriage  ;  which 
certainly  is  a  very  unreasonable  intention  to  impute  to 
the  testator :  it  is  to  deduce  a  very  serious  consequence 
fi'om  a  cause  which  has  no  reasonable  relation  to  it 

Lord  LaughborougKs  decision  determined  that  the 
young  lady  herself  did  not  forfeit  her  own  life  interest 
in  the  rent  charge  by  the  marriage  which  she  first 
contracted.  Looking  at  the  words  of  the  previous  devise 
of  the  Gunnerton  estate,  it  cannot  be  doubted  that  he 
would  have  held,  supposing  the  previous  limitations  to 
have  &iled,  that  her  marriage  did  not  prevent  her  taking 
those  estates  for  life  also.  Now,  in  that  case,  we  think  it 
clear  that,  although  the  limitations  in  favour  of  her  first 
husband  could  not  have  taken  effect,  yet  those  in  favour 
of  her  sons  by  him  or  any  after  taken  husband  would. 
But,  although  there  are  slight  variations  in  the  wording, 
yet,  as  the  testator,  both  in  respect  of  the  family  estates 
and  the  rent  charges,  refers  to  the  language  used  in 
respect  of  the  limitations  of  the  Gunnerton  estate,  it  is 


936 

VohmeXVIL 
1862. 

Beaumont 

▼. 
Squire. 


Q.  B.   HILARY  VACATION. 

clear  that  in  all  these  his  intent  was  the  san 
_  certainly  the  general  words  of  reference  in  the 
and  third  case  must  be  construed  according 
meaning  of  the  more  detailed  language  in  the  i 
It  would  seem,  therefore,  to  follow  that  the  lin 
over  as  to  the  rent  charge,  so  far  as  regards  f 
of  the  marriage,  will  take  eiFect;  and  this  does 
lence  to  the  language  used.  If  the  parenthetica 
**  under  and  with  tlie  restriction  eibave  mentimu 
been  omitted  there,  we  should  still  have  found 
awkward  or  redundant  in  the  language  which  i 
*^  when  and  so  soon  as  she  my  said  daughter  shal 
as  aforesaid^  The  words  "as  aforesaid"  would  i 
in  that  case,  have  been  inserted  by  a  conveyancer 
to  refer  to  the  fact  of  marriage  before  spoken  oH 
can  therefore  be  no  necessity  for  making  them  al 
up  the  parenthetical  words,  and  so  introduce  the 
tion  there  also,  for  the  purpose  of  making  the  lim 
over  depend  on  it  as  on  a  strict  condition  precede 
Nor  does  any  difficulty  arise  upon  Lord  Loughbc 
decision  as  to  the  legacy  of  10,000/.  In  that  case 
the  intended  legatee  applied  as  Mrs.  Stacpooky  s 
clearly  not  brought  herself  within  the  words 
bequest ;  she  was  a  minor,  and  had  married,  I 
with  the  required  consent  and  approbation :  the 
were  too  specific  to  be  got  over.  In  the  case  bef 
John  Leach,  when  she  applied  as  Mrs.  Clifford^ 
married  after 'coming  to  full  age,  it  was  perhaps  o 
her  to  contend  that  the  condition  was  now  spen 
the  first  marriage,  if  it  did  not  itself  entitle  her 
legacy,  yet  could  not  prevent  the  effect  of  the 
marriage  ;  and  certainly  the  judgment  does  not  gi 
satisfactory  answer   to  some  of  the  arguments 
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counsel ;  nor  are  grounds  satisfiMHory  to  our  mind  put  Queen*i  Bench. 

forward  by  the  learned  Judge  in  support  of  it     Better  ! — 

reasons,  perhaps,  might  be  suggested  for  the  decision  ^aumont 
from  the  particular  language  of  the  will,  which  in  some  Squirk. 
respects  raries  fixnn  that  used  in  the  parts  we  have  to 
.consider;  but  the  authority  of  the  case  does  not  press  us 
much.  The  Master  of  the  RoUs  (whose  judgment,  as 
reported,  is  very  diort)  seeins  to  have  thought  that  Tx)rd 
lAmfKbarmijfh decided. more  than  he  really  did  decide; 
that  be  was  bound  by  that  decision ;  and  that,  if  it  was 
proper  to  review  it,  this  could  only  be  done  properly  on 
appeal  from  his  own  judgment. 

We  are  therefore,  on  the  whole,  of  opinion  that  the 
power  was  vested  in  Mrs.  CKfford;  and,  as  no  objections 
have  been  made  to  the  manner  in  which  it  was  exercised, 
that  the  first  avowry  is  good,  and  the  plea  in  bar  no 
answer  to  it. 

Our  ju<%ment  will  therefore  be  for  the  defendant  on 
this  part  of  the  record. 

Judgment  for  defendant. 


Bbiebly  against  Kendall,  Fubnival,  Douglass  ^^^\^^^ 
and  Taylob. 

n^!R£SPASS.     The  first  count  stated  that  defendants  Bt  indenture 

on   26th  February  1851    broke   and  entered    the  sigaedallhir 

household 
•.•,-.    .    ,  ■ '  goods, 

&IIL,  to  secQi^  s  debt  due  from  bim  to  tlie  assignees,  subject  to  a  proviso  that  the  deed 
should  become  .void  upon  .ps^eut  of  ;t^  said.'suia  m  &  oertahi  dty,  or  on  some  earlier 
day  id  be  appointed  by  the  assignees  by  ^notice  in  writing,  to  be  served  on  A,  twenty  four 
hoiirs  before  the  day  of  paym^t  so  appoivtrd  t.  iatevtet  to  be  paid  in  the  mean  time.  It 
was  also  agreed  by  the  deed  that,  after  default  made  in  payment  contrary  to  the  said 
proviso,  it  ^uldc  b*  Uw^i  fo?  th^^giM^  fd.«iil4r  and.  take  poesesiion  of  the  goods,  and 

VOL.    XVIL   N-   dr  3   F 
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Foiume  xvn,    dwelling  house  and  premises  of  plaintiff,  and  c 
"^  therein   seven   days.      The   second   count   sta 

defendants  afterwards,  to  wit  on  10th  Mcnrt 
broke  and  entered  the  said  dwelling  house 
plaintiff,  and  then  broke  &c.  divers  bolts,  locks  < 
severed  and  removed  certain  fixtures  &c.,  and  t 


BaiBRLY 
V. 

Kendall. 


to  sell  tbem 
and  reimburse 
themselves  out 

ceedT  account-  c^"^®^^®^  &C'  divers  goods,  chattels  &C.  of  plain 

ing  to  ^  for 

any  surplus : 

and  that,  until 

such  default,  it 

should  be 

lawful  for  A, 

to  hold. 


Pleas.     1.    Not  guilty.     2.   To  part  of  the 
count,  that  the  said  fixtures  &c.  were  not  the 
&c.  of  plaintiff.     3.  To  part  of  the  second  cou 
the  said  goods,  chattels  &c.  were  not  the  goods, 
said  go^T    *  &c.  of  plaintiff.     4.  Leave  and  licence. 

Replication,  joining  issue  on  the  1st,  2d  and  I 
respectively:  to  the  4th,  De  injuria :  issue  there 

On  the  trial,  before  Parht  B.,  at  the  Warn 

Summer  Assizes,  1851,  it  appeared  that,  on  2^ 

1850,    an    indenture   of   sale    was   made    betwi 

plaintiff  of  the    first   part,   and    WilKam   Kend 

George  Fumival,  two  of  the  defendants,  of  th 

part,  by  which,  in  consideration  of  370/.  15*.  di 

the   plaintiff  to   the   said   fV.  K.  and   G.  F.y 

bargained,  sold  and   assigned   to  the   said  W, 

twenty  four        G.  F.y  their  executors,  &c.,  all   the   household 
hours  before 

the  day  of  pay-  and  furniture,  plate,  &c.,  "and  other  effects," 
*     '  plaintiff  in,  about  or  belonging  to  the  dwelling 

and  premises  in  question ;  "  provided,  neverthele 
in  case  the  said"  plaintiff,  his  executors,  &c.,  "si 
unto  the  said  W.  K.  and  G.  F,y  their  executor 
"  the  said  sum  of  370/1  15*.  on  the  23d  day  < 


without  hind- 
ranee  from  the 
assignees. 

The  assignees 
served  A.  with 
a  notice  to 
pay  on  a  day 
earlier  than 
that  named  in 
the  deed,  and 
afterwards 
entered  and 
took,  and  sold, 
the  goods  as- 
signed  :  but 
the  notice  was 
bad,  having 
been  served 
less  than 


by  the  as 

signees. 

Held,  that 
A,  had,  under 
the  deed,  the 
right  of  pos- 
session of  the 
P^oods,  defeas- 
ible only  by 
default  in  pay- 
ment after  due  notice  ;  and  that  he  might  therefore  sue  the  assignees  in  trespMS  1 
wrongfully  entered  and  sold. 

Held,  also,  that  in  such  action  the  measure  of  the  damages  should  be,  not  the  ▼• 


goods,  but  the  value  of  the  plaintiff's  interest  in  them 


images 
at  Uie 


time  of  the  trespass. 
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which  will  be  in  the  year  1857,  or  at  such  earlier  day  or   Qmmn**  Bench. 

1852 
time  as  the  said  fV.  K.  and  G.  F.,  or  either  of  them,  '__ 

or  their  or  either  of  their  executors,"  &c.,  "shall  appoint       o»«»^^ 

for  payment  thereof  by  a  notice  in  writing  to  be  given      Kendalu 

to  the  said"  plaintiff,  his  executors,  &c.,  "  or  left  at  his 

last  or  usual  place  of  abode  at  least  twenty  four  hours 

before  the  day  or  time  so  to  be  appointed  for  payment 

as  aforesaid;   and   shall,  in   the   meantime,  until    the 

repayment  of  the  said  sum  of  370Z.   \&8.  at  either  of 

the  periods  aforesaid,  pay  unto   the   said  W.  K.   and 

G.  F.y  their  executors,"  &c.,  "interest  on  the  said  sum 

of  370/.  16*.  at  the  rate  of  51.  per  centum  per  annum 

by  equal  half  yearly   payments  on   the   23d   day   of 

November  and   the   23d  day   of  May  in   every  year, 

and  also  a  proportional  part  of  such  interest  for  the 

fractional   period   of  a  half  year,  if  any,  which  shall 

elapse  between   the  last  half  yearly  day  of  payment 

and   the  expiration  of  the  notice  so  to  be  given  by 

the  said  W.  K,  and  G.  -F.,  or  either  of  them,  or  either 

of  their  executors,"  &c.,  "such  proportional  part  to  be 

paid  on  the  expiration  of  such  notice,  and  such  several 

payments  as  aforesaid  to  be  made  without  deduction 

or  abatement,  then  and  in  such  case  these  presents" 

"shall  cease  and  be  void.*'    The  deed  also  contained 

the  following  agreement :  "  After  default  shall  be  made 

by"  the   plaintiff,  his  executors,  &c.,  "in  payment  of 

the  said  sum  of  370/.   15*.  and  interest,   contrary  to 

the  tenor  and  effect  of  the  before   mentioned  proviso, 

and,  in  respect  to  the  interest,  after  notice  shall  have 

been  given  by   the    said"    W.   K.   and  G.   F.^  their 

executors,  &c.,  to  the  plaintiff,  his  executors,  &c.,  "  or 

left  for  him  or  them  at  his  or  their  last  or  usual  place 

3  p  2 
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FoiumeXViL  of  abode,  requiring  payment  of  such  interest, 
'^^^'  shall  be  lawful  for  the  said^  W.  K.  and  G. 
executors,  &c.,  "peaceably  and  quietly  to  reo 
take  into  their  possession,  and  thenceforth  to  1 
enjoy,  all  and  every  the  goods,  chattels,  stock  an 
hereby  assigned,  and  to  sell  and  dispose  of  the  f 
a  reasonable  price;  and,  after  reimbursing  tfai 
out  of  the  proceeds,  to  account  for  and  pay  the 
if  any,  to  the  plaintiff,  his  executors,  &c. :  and 
default  shall  be  made  in  payment  of  the  said 
37021  155.  at  the  day  and  time  hereinbefore  af 
for  payment  thereof,  contrary  to  the  tenor  and  < 
the  proviso  hereinbefore  contained,  or  until  defa 
be  made  in  payment  of  the  interest  of  the  said  p 
sum  or  some  part  thereof  on  some  or  one  of  t1 
or  times  hereinbefore  appointed  for  payment 
contrary  to  the  said  proviso,  and  until,  in  res 
the  said  interest,  notice  shall  be  given  or  left  as  af 
it  shall  be  lawftil  for"  the  plaintiff,  his  executors,  8 
hold,  make  use  of  and  possess  the  said  goods,  cl 
&c.,  "without  any  manner  of  hindrance  or  disturb 
or  by  the  said"  fF.  K,  and  G.  F.,  their  executors 

On  25th  February^  1851,  about  2  p.m.,  the  def€ 
Kendall  and  Fumival  served  the  following  notice 
plaintiff: 

"  To  Mr.  miliam  Brierly,  Brinhlow. 
Sir, 

In  pursuance  of  the  provision  in  this  behalf  coi 
in  an  indenture  or  bill  of  sale  by  way  of  mortgage 
the  23d  day  of  May,  1850,  made  between  youi 
the  one  part  and  us  the  undersigned  Win.  Kendi 
Geo.  Fumival  of  the  other  part,  we  do  hereby  gi 
notice  that  we  appoint  the  26th  day  of  Fehntary 
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for  the  payment  by  you  to  us  of  the  principal  sum  Queen't  Bench, 

of  370i   15*.  intended  to  be  secured  by  the  said  bill '. — 

of  sale,  and  of  the  interest  thereon  to  that  day ;  and        *'^f "^ 
that,  in  case  default  be  made  in  payment  thereof  or  any     ^''»all. 
part  thereof  respectively,  we  shall  proceed  to  act  upon 
or  carry  into  execution  the  provisions  applicable  to  such 
case  under  or  by  virtue  of  the  said  bill  of  sale.     Dated 
this  24th  day  of  February  185L 

Wm.  Kendall  Geo.  Fumival.'' 
In  pursuance  of  this  notice,  the  defendants  afterwards 
entered  upon  the  premises  of  the  plaintiff,  and  committed 
the  acts  complained  o£  It  was  admitted,  at  the  trial, 
that  the  notice  was  bad,  not  having  been  served  twenty 
four  hours  before  the  date  fixed  in  it  for  payment  The 
jury  found  a  verdict  for  the  plaintiff  for  189/.  ISs.  6d.^ 
leave  being  reserved  to  move  to  reduce  the  damages 
by  180L  (a),  or  for  a  new  trial.  Macaulay,  in  last 
Michaelmas  Term,  obtained  a  rule  nisi  accordingly. 

G.  Hayes  now  shewed  cause.  It  will  be  contended, 
in  support  of  the  rule  for  a  new  trial,  that  the  plaintiff 
could  not  bring  aq  action  of  trespass,  but  should  have 
sued  for  a  breach  of  covenant  But  Fenn  v.  BUtlestan  {b) 
is  directly  in  point  to  shew  that,  under  a  deed  of  sale  by 
way  of  mortgage,  containing  a  proviso  like  that  in  ques- 
tion for  possession  by  the  mortgagor,  the  mortgagor  has 
the  right  of  possession  and  use  of  the  goods  till  default 
by  him,  and  may  therefore  bring  either  trespass  or  trover 
against  the  mortgagee  for  entering  and  taking  them. 
The   mortgagee    here   has   not  such  an   absolute  and 

(a)  The  value  of  that  part  of  the  goods  leized  and  sold  which  had  been 
assigned  by  the  indenture.     There  was  no  defence  as  to  9/.  1 8«.  M. 
(h)  7  Exch.  162. 
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Vo/ume  XV I L  general  property  in  the  goods  as  draws  with  it  t 
of  possession,  according  to  the  rule  laid  down  in 
BaiEiLY  j^  WUbraham  v.  Snow  (a),  and  in  Gordon  v.  Ha 
Kbndali-  and  Bradlty  v.  drpley  {c\  The  plaintiff  had  d 
thing  to  determine  his  right  of  possession,  ai 
therefore  entitled  to  bring  trespass  for  whlit  is  ac 
to  have  been  a  wrongful  act  of  the  defendants. 
Campbell  C.  J.  The  question  as  to  a  jus  tertii  d 
arise  in  this  case.]  It  does  not  It  is  clear  tl 
right  of  possession  is  not  in  the  mortgagee ;  andj 
present  case,  it  can  be  out  of  him  only  by  being 
mortgagor. 

Then,  as  to  the  reduction  of  the  damages,  it 
contended  that  the  measure  of  damages  is  not  th 
of  the  goods,  but  the  value  of  the  plaintiff's  inU 
them.  But,  when  the  absolute  right  of  possessio 
the  plaintiff,  the  defendants  must  be  con^de 
wrongdoers ;  and  the  damages  may  be  estimated 
value  of  the  goods  themselves.  [Wightman  J. 
case  of  a  demise  of  chattels  for  one  month,  coi 
tenant,  in  bringing  trover  for  a  conversion  of  thi 
the  damages  at  the  full  value  of  the  goods  ?  That 
be  different  from  the  case  of  a  carrier,  who  mig 
doubt,  as  trustee  of  the  goods,  lay  the  damages 
full  value.  Lord  Campbell  C.  J.  In  cases  lil 
present  I  think  the  damages  have  generally  be 
sessed  according  to  the  value  of  the  plaintiff^s  i 
in  the  goods.]  There  appears  to  be  no  case  exa 
point. 

Macaulat/y   contra.      Since  the  decision   in   / 

(a)  2  H'nu.  Saund.  47  6.  (6)  1  T,  B,  i 

(c)  \  Com.  B.  685. 
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Bittkstan  (a),  ihc  right  of  the  plaintiflf  to   bring  this  Queens  Bench. 
action  cannot  well  be  questioned.     But  it  is  clear  that  . 
the  verdict  was  for  too  large  an  amount     The  plaintiff's 
interest    in  the    goods   is  the   proper  measure  of  the 
damages.     It  is  for  the  Court  to  say  what  is  the  sum 
to  which  they  should  be  reduced. 

Lord  Campbell  C.  J.  I  think  that  this  action  is 
clearly  maintainable,  and  that  the  decision  in  Fenn  v. 
Bittlest(m{a)  is  correct  The  mortgagee  could  not  bring 
trespass  or  trover ;  the  mortgagor,  therefore,  could ;  and 
that  either  against  a  third  party  who  was  a  wrongdoer, 
or  against  the  mortgagee  if  he  became  a  wrongdoer  by 
entering  without  having  given  the  proper  notice.  I 
have  as  little  doubt  that  the  value  of  the  goods  is  not 
the  proper  measure  of  damages.  If  the  action  had  been 
against  a  third  party  the  case  would  have  been  different; 
but  here  it  would  be  manifestly  as  unjust  to  adopt  such  a 
test,  as  it  would  be  in  the  case  suggested  of  a  demise  of 
goods  for  one  month.  The  parties  have  agreed  that 
the  Court  should  say  to  what  amount  the  damages  in 
respect  of  the  goods  assigned  by  the  indenture  should  be 
reduced ;  and  we  concur  in  fixing  it  at  forty  shillings. 

Patteson  J.  I  am  of  the  same  opinion.  If  the 
notice  be  bad,  which  is  admitted,  the  plaintiff  still  has 
the  right  of  possession,  and  is  entitled  to  damages 
proportionate  to  the  interest  which  he  had  in  the  goods. 

WiGHTMAN  J.  concurred. 

Rule  absolute  to  reduce  the 
damages  to  11/.  18«.  M. 

(a)  7  Etch.  \b2. 


944 


Q.  li.   HILARY  VACATION. 


rolume  XViL 
J  852. 


Monday,        Abbaham  Webster  and  David  Webster 

Janwuy  26th. 

John  Kirk. 


Jf.  K.  beiog 
indebted  to 

SUintifi  and  to 
efendant,  and 
also  to  a  Bank. 
ing  Company, 
it  was  agreed 
between  all  the 
parties  that,  for 
the  purpose  of 
securing  If. 
Ju*s  debt  to  the 
Company,  de- 
fendant should 
draw  upon 
W,  K.  three 
bills  of  ex- 
change, 
payable  to 
plaintiffs,  and 
that  plaintifi 
should  indorse 
the  bills  to  the 
Company. 
The  bills  be- 
came due  in 
1843,  and  were 
dishonoured. 
In  1847  the 
Banking  Com- 
pany sued 
plaintifis  on 
the  bills,  and 
plaintiffs,  in 
1851,  paid  the 
amount. 

Held,  that 
plaintiffs  were 
barred  by  the 
Statute  of 
Limitations 
from  suing  de- 
fendant as 
drawer  of  the 
bills. 


A  SSUMPSIT.     The  first  three  counts  of  the 
ration  were  on  three  bills  of  exchange  respc 
drawn  by  the  defendant  on  WiUiam  Kirk,  and 
to  the  plaintifis  or  their  order.   There  was  a  fourt 
for  money  paid. 

Plea  1.  To  the  whole  declaration,  That  the  C4 
action  did  not  accrue  within  six  years  from  tfa 
menccment  of  the  suit     Replication :  that  the 
&C.  did  accrue  within  six  &c.   Issue  thereon.    8. 
fourth  count,  Non  assumpsit     Issue  thereon, 
other  pleas,  issues  were  taken,  not  now  material. 
On  the  trial,  before  Piatt  B.,  at  the  Yorkshire  S 
aa<«izes,  1851,  it  appeared  that  WUUam  Kirk,  in 
was  indebted  to  The  Yorkshire  District  Banking  Co 
and  also  to  the  plaintifis  and  to  his  brother,  the  < 
ant.     It  was  arranged  between  these  parties  tl 
defendant  should  draw  certain  bills  upon  WtlUan 
payable  to  the  plaintifis,  acd  that  the  plaintiffs 
indorse  them  to  the  Company.     This  was  accoi 
done ;  the  bill  mentioned  in  the  first  count  beii 
of  the  bills  so  drawn,  and  those  mentioned  in  the 
and  third  counts  respectively  being  drawn  in  r 
of  two  others  of  the  said  bills ;  all  three  becoming 
May,  1843.     All  the  three  were  dishonoured :    i 
1847,  the  Banking  Company  brought  an  action 
the  plaintifis  upon  the  bills,  which  wajj  settled,  ii 
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upon  payment  by  the  plaintiffs  of  principal  and  interest.  Queen't  Bench. 

The  plaintifis  commenced  the  present  action  in  1851. 1_ 

It  was  contended,  at  the  trial,  that  the  defendant  was  WEBsxKa 
entitled  to  a  verdict  on  the  issue  upon  the  first  plea,  as  Kiak* 
regarded  the  first  three  counts.  A  verdict  was  taken 
for  the  plaintifis  on  this  issue,  leave  being  reserved  to 
move  to  enter  a  verdict  for  the  defendant.  Atherton^ 
in  last  Michaelmas  Term,  obtained  a  rule  Nisi  accord- 
ingly (a> 

R.  HaU  now  shewed  cause.  The  plaintifis  are  not 
barred.  The  time  limited  by  stat  21  Ja.  1.  c.  16.  does 
not  begin  to  run  until  a  cause  of  action  has  accrued. 
By  sect  3  the  personal  actions  there  mentioned  must  be 
brought  **  within  six  years  next  after  the  cause  of  such 
actions  or  suit"  Here  the  plaintifis  had  no  cause  of 
action  until  they  paid  the  amount  of  the  bills  to  the 
Company.  The  mere  dishonour  of  the  bilb,  before  such 
payment  was  made,  would  not  give  the  plaintifis  a  cause 
of  action ;  that  could  not  arise  until  they  themselves  were 
capable  of  suing  in  respect  of  such  dishonour ;  Murray 
V.  The  East  India  Company  {b).  In  that  case  the  Court 
said  that  **  the  several  statutes  of  limitation  being  all  in 
pari  materia,  ought  to  receive  a  uniform  construction, 
notwithstanding  any  slight  variations  of  phrase."  If  that 
be  so,  the  several  sections  of  stat  21  Ja,  1.  c.  16. 
ought,  upon  the  same  principle,  to  receive  a  uniform 
construction.    Now  sect  7  declares  under  what  circum- 

(a)  The  Terdict  was  also  for  the  pUintiA  on  the  remainder  of  the 
record ;  and  lea?e  was  given  to  move  on  behalf  of  the  defendant  as  to 
this  also :  bat  the  pomts  taken  as  to  this  latter  part  of  the  record  were 
not  decided  upon  by  the  Court  in  Banc,  it  appearing  that  the  facts  were 
not  sufficiently  ascertained ;   and  a  new  trial  was  ordered. 

v6)  5  P.  §•  AM.  204. 
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FoiunuXFJi,  Stances  ftnj  person  '^entitled  to  any  such  acti 
limited  by  sect.  3),  who  is  an  infant,  a  feme  cot 
sane,  a  prisoner,  or  beyond  the  seas,  '^at  the 
any  tuch  cause  of  action  given  or  accrued,  fa 
come,''  may  bring  his  suit.  The  words,  there 
sect.  3,  '*  after  the  cause  of  such  actions  oi 
must,  looking  at  the  language  of  sect  7,  be  1 
mean  after  the  accruing  of  the  cause  of  such 
or  suit.  Here  the  plaintiffs  are  accommodati 
dorsers  merely.  They  must  be  considered  as  coi 
with  the  defendant  for  William  KirKs  debt,  a 
sureties  upon  the  terms  of  the  bill,  that  is,  sue 
cosureties.  Until,  therefore,  they  had  been  dai 
by  being  compelled  to  pay,  they  had  no  cause  of 
although  they  had,  as  all  accommodation  acceptc 
indorsers  have,  a  guarantee  of  indemnity  in  1 
itsel£  [Wightman  J.  If  the  plaintifis  had  p 
bill  for  their  own  honour  in  1850,  could  they  ha 
the  defendant  ?]  That  would  have  given  them  c 
of  action ;  the  right  accrues  on  the  indorser  bein 
pelled  to  pay,  as  in  Poumal  v.  Ferrand{a\ 
Campbell  C.  J.  In  Murray  v.  The  East  India  Comi 
there  was  no  party  at  all  who  could  sue,  until  the  pli 
cause  of  action  arose :  here  an  action  might  hai 
previously  brought  by  the  holders  of  the  bill.]  It 
be  contended  that  an  accommodation  indorser, 
sued  upon  the  very  last  day  on  which  the  Sta 
Limitations  permits  an  action  to  be  brought  again 
could  have  no  right  to  bring  an  action  afterwards 
the  drawer,      [Lord  Campbell  C.  J.     Suppose  1 


(a)  6  P.  ^  C  439. 


(6)  6  ^.  ^  Aid,  2C] 
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indorsee  of  a  bill  indorsed  it  over  five  years  and  six   QuM'tBemek, 

months  after  it  became  dae ;  would  his  indorsee  have  six        l^^2. 

years  within  which  to  bring  his  action  ?]    Hb  right  to  sue      Wsbbtbb 

does  not  commence  till  the  indorsement  to  him.    Savage        Kibk. 

V.  Aldren  (a)  is  in  favour  of  the  plaintifik     The  drawer 

of  a  bill  is  under  a  separate  contract  with  each  indorsee 

to  indemnify  him.     It  is  distinct  from   the   contract 

entered  into  by  the  acceptor,  which  is  only  to  pay  the 

amount  of  the  bill;   and  that  is  the  reason  why  the 

drawer  is  liable  for  re-exchange,  but  the  acceptor  is  not. 

But,  to  sustain  an  action  upon  a  contract  for  indemnity, 

there  must  be  a  damnification :  that  could  not  arise,  in 

the  present  case,  until  the  plaintifis  had  been  compelled 

to  pay  the  amount  of  the  bill.    The  principle  contended 

for  by  the  plaintifis  is  analogous  to  that  laid  down  in 

Hawis  V.  Wiggins  (A),     In  Brooks  v.  Rogers  (c)  it  was 

held    that   an  accommodation  party  to  a  bill   drawn 

by  a  bankrupt  before  bankruptcy,  but  paid  compukorily 

by  such  party  after  bankruptcy,  is  not  barred  by  the 

bankruptcy.     In  Houle  v.  Baxter  {d)^  also  a  case  arising 

under  the  Bankrupt  Acts,  the  principle  of  Howis  v. 

Wiggins  (&)  is  explained,  and  the  distinction  is  made, 

in  the  case  of  a  claim  by  an  indorsee  of  a  bill  after  the 

bankruptcy  of  the  acceptor,  between  an  indorsee  who 

could  previously  have  sued  upon  the  bill  as  holder,  and 

an  indorsee  who  had  afterwards  indorsed  as  surety,  and 

consequently  bad  no  cause  of  action  until  he  had  been 

damnified  by  having  to  pay  the  bill.     Cowley  v.  Dim- 

lop  (e)  belongs  to  the  same  set  of  cases. 

(a)  2  Stark.  N.  P.  C.  232.  (6)  4  T.  B,  714. 

(c)  1  H,  BL  640.  (</)  3  Eatt,  177. 

(«)  7  T.  R,  565. 
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FoUnu  XVll. 
1852. 

Webster 

V. 

Kirk. 


Athertofiy  T.  F.  EUis  and  Boothby,  contri 
stopped  by  the  Court  as  to  this  point 

Lord  Campbell  C.  J.  As  to  the  first  point, 
of  opinion  that  the  plaintiflis  are  barred  in  the  a< 
the  bills  by  the  Statute  of  Limitations.  As  to  the 
point,  we  think  the  rule  should  be  made  absolu 
new  trial  (a). 

Rule  absolute  for  a  nc 


(a)  See  p.  945,  ante,  note  (a). 


Jamuarp  29th. 


Orchabd  against  Moxsr. 
Reported,  2  E.  ^  B.  206. 


January  29th. 


Dbiscoll  against  Whalley. 


AniffidaTitfor    A    RULE  for  judgment  as  in  case  of  a  nonsi 

judgment  as  m  J\^  "      ^ 

case  of  anon-  obtained  in  the  present  term,  for  not  proc 

suit  is  sufficient  .  ,    .         ,  t  rm  <«*  i      • 

to  call  upon  to    trial   in   the  above  cause.      The   affidavit 

an**M8wcr.  if  H  January  16th,  1852)  stated   that   the  venue  wi 

plaintiff*gave  ^^   Middlesex^  issue  joined  on  July  15th,   185( 

notice  oftrial  ^^^j^  ^f  ^^ j  ^j^^^^  y^^  plaintiff  for  the  sitting 

after  &c.,  and  ^^^  ^j^^^  ^^^^^  Mchoelmos  term :    "  And  that  tl 


did  not  proceed 

to  trial "  in       plaintiff  did  not  proceed  to  the  trial  of  this  ca 
pursuance  of      *  '^  ^ 

his  said  pursuance  of  his  said  notice.*" 

notice  ;*'  with- 
out shewing 

that  he  has  not  suhsequcntly  proceeded  to  trial.     Although  a  year  has  elapsed  \ 
appointed  sittings. 


Driscoll 

V. 

Whallky. 
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Maxwell  now  moved  to  dischanre  the  rule.      The  Qvten*t  Bench. 

I  1852 

affidavit  does  not  shew  that  the  plaintiff  may  not  have 

proceeded  to  trials  though  not  in  pursuance  of  his  notice, 
there  being  ample  time  for  a  trial  to  have  taken  place 
since  Michaelmas  vacation,  1850.  The  same  objection 
prevailed  in  £dgar  v.  Halliday  (a)  in  the  Court  of 
Common  Pleas.  {Maxwell  also  referred  to  the  cases 
in  VoL  1  of  Lowndes,  M.  jp  P.,  in  which  affidavits  for  a 
suggestion  under  stat.  9  &  10  Vict  c.  95.  s.  129.  were  held 
insufficient,  the  Court  refusing  to  supply  by  intendment 
what  was  not  precisely  stated :  see  Duck  v.  Barton  (i), 
Kirby  v.  Hickson  (c).  Parry  v.  Dairies  (rf),  Hand  v. 
Daniels  (e).  Room  v.  Cottam  {g).)  [Lord  Campbell  C.  J. 
Have  you  any  affidavit  of  your  having  taken  any  step?] 
It  would  be  very  inconvenient  to  enter  into  such  an 
enquiry  when  an  affidavit  on  the  other  side  is  objected 
to.  The  Courts  did  not  do  so  in  the  cases  on  sugges- 
tion, just  referred  to.  Here  the  defendant  might  and 
ought  to  have  stated  that  the  plaintiff  did  not  proceed 
according  to  the  course  and  practice  of  the  Court 
[Lord  Campbell  C.  J.  The  question  is,  whether  the 
affidavit  contains  enough  to  give  reasonable  satisfaction 
on  that  point  to  the  mind  of  the  Court.] 

Pfupson,  control,  was  not  heard. 

Lord  Campbell  C.  J.     We  all  think  the  affidavit  was 
sufficient  to  call  upon  the  plaintiff  to  shew  that  he  had 


(a)  \  L.  M.^  p.  367.  (6)  \  L.  M,  ^  P.  201. 

(c)  I  L.  BL^P.  364.  (d)  1  £.  Af.  $•  P.  :J79. 

(e)  I  L.  Af.  ^  P.  420.  (y)   \  L,  M.^  P.  729. 
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Vohtmt  XVII.  proceeded  to  trial  accordiag  to  the  course  and 
^^^^'        of  the  Court. 

PattbsoM)  Colbridqe  and  Wiohtman  Js.  cor 

The  rule  for  judgment  as  in  case  of  a 
was  discharged  on  a  peremptory  undei 


DaiscoLL 
Whallxy. 


Friday,         BoYLB  ogainst  Thomas  Webster  and  Wj 

January  dOth.  *^ 

Webster. 


T^EBT  for  goods  sold  and  delivered  to  defe 
and  on  an  account  stated  between  thei 
plaintiff.  Pleas,  by  Thomas  Webster^  except 
5/.  19«.  9d,y  part  of  the  demand,  That  defi 
Never  were  indebted  &c.,  and  Payment  by  ! 
and,  as  to  the  residue,  a  Tender  hy  T.  W,  \ 
Webster  pleaded,  as  to  the  whole,  that  defendants 
were  indebted,  and  Infancy  of  W.  Webster.   The  i 

record  that  he «  , 

could  not  deny  entered  a  nolle  prosequi  as  to  W.  Webster  (a) ; 
•nVbe*entered  issue  upon  ThomcLS  Webster's  plea  of  Never  in 
"to  tb^eT?""'  ai^d  tendered  issues  upon  Thomas  Webster's  p 
i^^^i^but^nt  Payment  and  Tender.     Issues  were  joined  thei 

to  trial  against 

the  other,      field  that  be  could  not  recover  against  thu  last,  his  admission  on  1 

being  conclusive  evidence  that  there  was  no  joint  promise. 

The  effect  of  such  admission  is  not  altered  by  the  New  Rules,  making  infancy 
plea  from  Non  assumpsit 


In  an  action 
against  two  on 
joint  promises, 
defendants 
pleaded  seve- 
rally.   Both 
pleaded  Non 
assumpsit,  and 
one  Infancy. 
The  plaintiff, 
in  answer  to 
the  latter 
plea,  admit- 
ted on  the 


(a)  "  And  hereupon  the  plaintiff,  inasmuch  as  he  cannot  den 
matters  in  the  sud  last  plea  of  the  defendant  WiBiam  WdttU 
pleaded,  freely  here  in  Court  says  that  be  will  not  further 
this  suit  against  the  said  IT.  fT.  in  the  action  aforesaid.  The 
the  said  W.  W,  be  acquitted  of  the  premises  in  the  said  d 
mentioned,  and  go  thereof  without  day  &c." 
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The   cause  was   tried   before   the  Under  sheriiF  of  Quetn^t  Bench. 
Staffordshire,    on     December    18th,    1851,    when    the        ^^^^' 
delivery  of  the  goods  was  admitted,  and  the  plaintiff       Boylb 
gave  evidence  to  shew  dealings   in  respect  of  them     Webstbr. 
with  the  two  defendants,  who  were  father  and   son. 
The  advocate  for  Thomas  Webster  contended,  both  at 
the  outset  of  the  -trial  and  at  the  close  of  the  plaintiff's 
case,  that  plaintiff   must  be  nonsuited,  inasmuch  as, 
having  entered  a  nolle  prosequi  upon  the  plea  of  in- 
£Eincj,  he  could  not  recover  against  the  defendants  on  a 
joint  contract.     The  Under  sheriff  reserved  leave  to 
move  to  enter  a  nonsuit ;  and  the  jury  found  a  verdict 
for  the  plaintiff  on  the  issues  upon  Nunquam  indebitatus 
and  payment,  and  for  the  defendant  on  the  issue  as  to 
tender. 

G.  Atkinson,  in  last  term  {January  15th),  moved  for 
a  rule  to  shew  cause  why  a  nonsuit  should  not  be 
entered,  citing  note  (/)  to  Salmon  v.  Smith  (a),  and  the 
authorities  there  cited;  and  he  contended  that  the 
plaintiff  could  not  recover  against  one  defendant  on  a 
contract  alleged  to  have  been  made  with  two.  [Lord 
Campbell  C.  J.  The  plaintiff  goes  to  the  jury  against 
Thomas  Webster,  to  try  if  he  and  another  were  jointly 
indebted.  Wherever  there  may  be  a  nonsuit,  there  is  a 
question  which  might  be  put  to  the  jury  if  the  plaintiff 
appeared.  What  would  have  been  the  question  here?] 
Whether  the  contract  was  joint  or  not.  And  the  nolle 
prosequi  shewed  conclusively  that  there  was  no  joint 
contract  [Lord  Campbell  C.  J.  The  real  question 
must  be,  whether  or  not  the  record  shewed  that  there 
was  no  joint  contract.] 

(a)   1   Wmh.  Saund.  207  a,  h,  6th  ed. 
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Vohmt  xviL       A  rule  nifii  was  ctniatad. 
1852.  ° 


BoYLB  Pkipson  now  shewed  cause.    The  asMiiiipCic^  • 

Wewieb.  o^jjer  gide  seems  to  be  that  the  plamtiiT  oi^te  ft 
been  nonsaited,  and  to  hare  had  liie'  opporim 
recommencing  his  action  against  T%$mus  ffkbaPsi^  { 
according  to  Chandler  v.  Parkei  (a)i  cited  in  note 
Salmon  v.  SwUth  (b).  That  might  have  beea  86 
the  New  Rules  of  pleading,  and  when  the  deftn 
Infimcy  was  admissible  under  Non  asButnpriCi,- 
now,  that  plea  operates  only  as  a  denial  in  &itt  i 
express  contract  or  promise  alleged,  or  ihA  maCt^ 
&ct  from  which  it  may  be  implied:  therefore  m  defet 
sued  with  another  and  pleading  Non  aasumpait,  { 
only  that  no  promise  in  fiurt  was  made  by  him  an 
co-defendant,  and  cannot  set  up  the  infancy  of  the 
party.  IColeridffe  J.  Is  there  any  instance  in  i 
the  infimcy  of  a  co^efendant  has  been  pleaded  ?] 
a  plea  ought  to  be  allowable.  A  defendant  sued  as 
acceptor  with  another,  and  pleading  Non  accepit,  ct 
be  let  in  to  prove  that  his  co-defendant  was  an  ii 
or  married.  It  is  the  same  thing,  for  this  pur 
whether  the  defendant  pleads  that  he  did  not  com 
or  that  both  did  not  contract.  [Cokridffe  J.  Hie  4 
tion  is  whether  the  rule,  that  infancy  must  be  apei 
pleaded,  means  the  infancy  of  the  defendant  pleadin 
the  infancy,  also,  of  any  other  person.]  If  an  a 
contract  by  two  is  proved,  the  defendant,  havii^  pie 
only  Non  assumpsit,  cannot  set  up  the  infimcy  of 
person.     [Colerulffe  J.    Is  not  it  an  answer  to  that, 

(a)  3  Eip,  N.  P.  a  76.      " 
((;  1  Wm$,  SautuL  207  6.  6th  ed. 


Boyle 

▼. 

Webster. 
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if  the  co-defendant  appear  to  have  been  an  infant,  there  Qnew**  Bench, 
was  no  actual  joint  contract  ?]  On  Non  assumpsit,  any 
evidence  of  a  contract  in  fact  supports  the  issue  on  the 
plaintiff's  part.  [Lord  Campbell  C.  J.  If  Assumpsit  be 
brought  against  A.  and  B.,  and  B.  says  he  and  A.  did 
not  promise,  does  not  he  support  his  issue  if  he  shews 
that  A.  did  not  promise  and  that  the  plaintiff  has  con- 
fessed that?]  '^Did  not  promise"  means  only  <^did  not 
promise  in  point  of  fiu^t."  And,  if  the  plaintiff,  in  support 
of  that  issue,  puts  in  a  letter  or  other  document,  signed 
by  two,  it  is  hard  that  he  should  be  called  upon  to  meet 
the  defence,  of  which  he  has  no  notice,  that  one  wHs  an 
in&nt  or  a  married  woman.  IColeridge  J.  It  may  not 
be  within  the  knowledge  of  one  defendant  that  the  other 
is  an  in£Eint :  and  it  may  be  hard  that  he  should  not  have 
the  benefit  of  that  defence,  though  admitted  in  the  cause, 
because  he  has  not  pleaded  it.  Patteson  J.  There  is  no 
doubt  that,  if  two  plead  Nunquam  indebitatus,  and  the 
proof  reaches  only  one,  the  plaintiff  must  be  nonsuited. 
How  does  the  present  case  differ  from  that?]  The  New 
Rules  create  a  difference.  [Patteson  J.  Suppose  an 
action  brought  against  one  party  only  upon  a  bill 
purporting  to  be  accepted  by  two:  plea  in  abatement. 
Nonjoinder;  replication,  that  the  other  acceptor  was  an 
infant :  would  not  that  be  good  ?]  That  was  the  case  of 
Burgess  V.  Merrill  {a\  where  infancy  was  replied,  and  the 
fact  admitted  by  demurring.  [Lord  Campbell  C.  J.  Is 
not  entering  a  nolle  prosequi  a  solemn  admission  ?]  That 
applies  only  to  the  particular  plea  to  which  it  is  pleaded : 
it  is  not  an  admission  that  the  remaining  defendant  never 
promised  in  fact      [Lord  Campbell  C.  J.      How  then  is 

(a)  4  Taunt.  468. 
VOL.    XVII.    N.    S.  3    Q 
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the  replication  of  infancy  a  good  answer  to  a  ph 
joinder  ?]    It  is  an  excuse  for  not  suing  the  oih 
but  the  plaintiff  may  still  maintain  that  then 
express  contract  by  two.     The  entry  of  nolle 
does  not  admit  the  contrary.     In  Moravia  v. 
Indebitatus  assumpsit  was  brought  against  twc 
ants:   both  pleaded  Non  assumpsit;  but  one 
Bankruptcy:  a  nolle  prosequi  was  entered  as 
and  the  Court  held  that  that  did  not  prevent  the 
from  recovering  against  the  other  defendant. 
man  J.     There  a  joint  promise  had  been  ma 
In  the  case  of  infancy  it    never  has.]     It  hs 
in   fact:    the   nolle  prosequi  admits  only  thi 
is  a  defence   in   law.      [Lord  Campbell   C  J 
nolle  prosequi  applies  to  the  whole  defence  as 
Formerly,   the   defence   of  infancy   would    ha 
set  up  in  the  form  of  Non  assumpsit:  the  N 
only  alter  the  mode  in  which   that  defence 
pleaded.     Wighiman  J.     The  plea  now  shews 
action  on  a  joint  assumpsit  never  could   ha 
maintained.      Pattesan  J.     In  the  case  of  bac 
an  original  joint  contract  was  admitted.]     Tha 
the  old  state  of  the  law.     [Lord  Campbell  C. 
procedure  only  is  altered :  no  greater  validity 
to  the  promise  made  during  infancy.     The  n< 
sequi   admits  that  the  defendant  never  did   { 
Not  that  he  never  did,  in  fact.     [^Coleridffe  J. 
is  no  distinction  between  a   contract  and    a 
contract.     Lord  Campbell  C.  J.     You  admit 
fancy  would  have  been  a  sufficient  answer  to  i 
abatement  for  non-joinder.]     That  case  difiers 


(a)  2  Af.  4-  5.  444. 
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present,  where  the  plaintiff  says  that  both  contracted,   Queen*i  Bmch. 

though  be  admits  that  one  defendant  is  not  bound  by  ^•" 

the  contract.     In  Lnsh's  Praetiee^  p.  78.,  after  citing        ^^^ 

Chandler  v.  Parkes  (a)  and  a  subsequent  case  of  Jaffray      Webster. 

y.  Frebam  (&),  it  is  said :   **  The  late  pleading  rules 

appear  to  have  altered  the  law  of  the  two  former  cases. 

The  plea  of  Non  assumpsit  at  that  time  put  in  issue 

both  the  making  the  promise  in  &ct  and  its  validity  in 

point  of  law.     The  alleged  promise  in  the  declaration 

was  therefore  interpreted  to  mean  a  promise  binding  in 

law,  and  any  defence  which  negatived  such  a  promise 

by  the  two  disproved  the  allegation.     Hence  Infancy 

became  admissible  under  the  general  issue.     The  effect 

was  the  same  as  if  the  plamtiff  had  joined  an  utter 

stranger.     But  as  Non  assumpsit  now  puts  in  issue  only 

the  promise  in  fact,   or,  what  is  equivalent  for  this 

purpose,  the  facts  from  which,  prim&  facie,  a  promise 

is  implied,  the  promise  alleged  means  nothing  more. 

Infancy  therefore  is  directed  to  be  specially  pleaded, 

and  as  the  contract  alleged  will  be  proved,  if  there  is  a 

plea  of  Non  assumpsit,  or  admitted,  if  there  is  not,  this 

ground  of  objection  is  altogether  removed."     And  it  is 

added :   *^  An  in&nt  may  now  in  all  cases  be  joined 

without  risk   to  the   action,   and  if  the  disability  be 

pleaded,  the  plaintiff  may  enter  a  nolle  pros,  as  to  that 

party,  notwithstanding  that  he  also  pleads  in  denial  of  the 

contract  {e).     Still  the  infancy  may  be  replied  as  before 

to  a  plea  in  abatement,  so  that  it  is  not  necessary  to 

make  the  infant  a  party.**    There  must,  indeed,  be  a 

joint  contract,  to  warrant  a  recovery  against  the  one 

defendant;  but  a  contract  de  fiMsto:  as  if  it  be  proved 

(a)  3  E$p.  N.  P,  C,  76.  (6)  5  Esp,  N,  P.  C.  47. 

(c)  Morana  v.  Gbutt  2  M.  ^  S  444,  is  here  referred  to. 

3  Q  2 
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'^1 
,1 


BOYLS 
Y. 

Webstkr. 


Foivme  xrii,  that  both  parties  in  fact  signed  a  promise,  tfa 
'^^^'  was  an  infant  [Wiffhtman  J.  The  &llacy 
argument  seems  to  be  that  you  consider  a  joint 
to  be  shewn  on  this  record  Lord  Campbell  C.  • 
is  a  solemn  admission  on  the  record  that  one  pa 
promised.]  The  admission  that  the  contract 
binding  upon  one  does  not  alter  the  effec 
evidence  as  to  his  co-defendant 

6r.  Atkinson,  contra,  was  stopped  by  the  Cou 

Lord  Cabipbell  C.  J.  It  is  true  that  t 
prosequi  admits  only  the  plea  to  which  it  ia 
But  the  effect  of  that  plea  is  that  there  was  no 
by  the  defendant  who  pleads  it.  The  plaintiff 
admits  that.  Then  how  can  he  say  afterwi 
both  promised?  He  himself  has  furnished  c 
evidence  to  the  contrary. 


Patteson  J.  I  cannot  agree  in  the  propos 
down  in  LusKs  Practice^  p.  78,  where  the  autl 
to  Moravia  v.  Glass  (a),  a  case  decided  long  b 
New  Rules.  If  Nunquam  indebitatus  is  pl< 
two  parties  sued  jointly,  and  the  evidence  fails  i 
the  plaintiff  cannot  recover.  And  here  the  san 
appears,  on  the  plaintiff's  own  shewing.  A 
non-joinder  would  be  good,  in  abatement,  th< 
of  the  parties  were  an  infant ;  but,  if  it  be  s 
the  replication,  that  the  liability  of  that  party 
diated  because  of  the  infancy,  the  plaintiff  c 
that  is  the  case  of  Burgess  v.  Merrill  (b).     S 


(a)  lAf.^S.  444. 


(6)   4  TVnm/. 


BOYLS 
V. 

Webbtbk. 
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parties  are  sued  jointly,  as  here,  and  the  plaintiff  admits  QueenTi  Bmek. 

on  the  record  that  one  was  an  infant,  the  action  is  at  an   '.  . 

end  by  that  admission. 

CoLEBiDOB  J.  I  am  of  the  same  opinion,  for  the 
same  reasons. 

WioHTMAN  J.  The  New  Rules  on  this  subject  affect 
only  the  course  of  procedure.  ITie  plaintiff,  when  he 
entered  the  nolle  prosequi,  admitted  that  he  never  had 
cause  of  action  against  both  defendants.  In  Moravia  v. 
Olass  {a\  cited  by  Mr.  Lnsh,  the  plea  was  bankruptcy: 
there  was  a  contract  valid  at  the  time  when  it  was 
entered  into ;  and  the  nolle  prosequi  did  not  admit  the 
contrary. 

Rule  absolute. 

(a)  2  M.^  S.  144. 


The  Queen,  on  the  prosecution  of  The  Company  Friday, 

January  30th. 

of  Proprietors  of  The  Grantham  Canal  Na- 
vigation, &c.,  against  The  Abiberqate,  Not- 
TiNQHAM  and  Boston  and  Eastern  Junction 
Railway  Company. 

MANDAMUS.     Tlie  writ  recited  that  the  above  The  prosecutor 
of  any  writ  of 

named  Railway  Company  were  incorporated  by  mandanius 

may,  since  stat 
1  >r.  4.C.  21., 
plead  several  matters  to  the  return,  by  leave  of  the  Court. 

A  mandamus  the  object  of  which  is  to  enforce  a  civil  right  is  a  proceeding  iu  aid  of 
which,  under  stat  14  &  15  Vict.  c.  99.  §.  6.,  a  judge  mav  grant  an  order  for  the  inspec- 
tion of  documents  by  either  of  the  litigant  parties,  when  the  return  to  such  writ  is  traversed. 
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I' 


1  I 


Vofume  xvn.  Stat.  9  &  10  Vict  c.  civ.,  local  and  pereonal, 

_; which  empowered  them  to  make  a  certain  li 

The  Queen  ^^y  from  a  point  near  the  Amberyate  Stat 

Ambebgate,  Midland   Railway    in    the   county   of    I?erln 

Railway  through  certain  places  named,  among  which  ' 

Company. 

thamy  to  Spalding  in  Lmcolmhire,  with  bra 
and  an  extension  line  to  Boston  in  the  last  i 
county:  and  which  Act  abo  rendered  th< 
within  six  calendar  months  from  the  openii 
railway  from  Ambergate  to  Graigithamj  to  ma] 
payments  to  the  committees  of  managemeii 
tively  of  the  Nottingluim  and  Grantham  Cana 
nies,  for  the  use  of  the  shareholders  in  the  saic 
nies  respectively:  and  that  the  said  suma,  i 
paid,  should  be  deemed  a  debt  or  debts  due 
Railway  Company  to  the  Canal  Companies  res] 
and  be  recoverable  with  interest  in  the  Courts 
minster.  The  writ  also  recited  stat  10  & 
c.  Ixxviii.,  local  and  personal,  public,  enal 
Railway  Company  to  alter  their  line,  and  make 
railway  into  the  town  of  Nottingham,  and  to  ra 
tional  funds  by  creating  new  shares,  and,  after 
amount  should  have  been  subscribed  for  and  pa 
borrowing.  And  that  the  times  limited  by  statui 
completion  of  the  Company's  works  and  for  the 
sory  purchase  of  lands  had  been  extended  respec 
warrant  of  the  Railway  Commissioners  under  stal 
Vict.  c.  3. :  That  the  railway  had  been  comple 
Grantham  to  Nottingham  and  from  thence  to  B 


t 


(a)  **  For  making  a  railway  from  or  near  the  Ambergate  sta 
Midland  Railway,  through  Nottingham,  to  Spalding  and  E 
branches  therefrom,  and  for  enabling  the  Company  to  pn 
\oUingham  and  Grantham  C'auaU." 


XV.   VIOTORIA. 

the  county  of  NaUmghamy  and  the  portion  from  Qran- 
iham  to  Nottinffham  opened  for  public  use:  But  that 
the  execution  of  the  remaining  portion,  for  which  time 
was  granted,  had  been  delayed,  suspended  and  aban- 
doned for  a  long  and  improper  time  &a:  That  the 
Railway  Company's  whole  capital,  l,900,000t,  had  been 
subscribed  for,  and  that  they  had  power   to   compel 
payment,  and  also  to  raise  money  by  mortgage  &c. : 
That  the  completion  of  the  railway  would  be  of  public 
utility,  and  that  the  shareholders  in   the  said   Canal 
Companies,  both  on  that  account  and  in  respect  of  the 
payments   to  be  made  to  them,  and  also  one  Henry 
Thampsony  and  other  liege  subjects,  in  respect  of  their 
residence  upon  and  near  the  line  of  railway,  had  interests 
in  its  being  completed:  And  that,  before  the  expiration 
of  the  extended  period  granted  by  the  Commissioners, 
&c,  to  wit  on  &c.,  '^application  was  duly  made  to"*  the 
Railway  Company  to  take  all  necessary  steps  towards  pur- 
chasing and  acquiring,  and  to  purchase  and  acquire,  the 
necessary  lands  for  making  &c.  and  completing  the  un-^ 
made  portion,  and  to  make  &c.  and  complete  the  same,  but 
they  neglected  and  refused  so  to  do :  The  writ  therefore 
commanded  them  to  complete  the  said  line  of  railway 
from  AmbergcUe  to  Grantham  according  to  the  before 
mentioned  Acts  and  the  warrant  of  the  Commissioners  (a). 
The   Railway  Company  made  a  return  containing 
many    distinct  allegations,  and,  among  others:    That 
the  Company  were  not,  in  pursuance  of  the  said  Acts, 
authorized  and  empowered  to  make  and  maintain  a  line 
of  railway  from  Ambergate  to  Grantham :  That  a  portion 
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(a)  See  Rtgina  v.  Ambtrgaie^  §t.  Railway  Ompanyy  1  E.  ^  B.  372, 
where  the  mandamus  is  more  fuUjr  set  forth.  Also  Repina  ▼.  Ambergate, 
ice,  Raiiwag  Company,  ante,  p.  36*2. 
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Voivme  XV n  of  the  line  whic^  tbey  are  comouinded  to  co 

between  Ncttmgham  and  Colwkh  in  the  coui 

The  Queen    tingJiam,  and  that  the  Company  are  not  and 

Ambwigatb,  authorised  by  any  Act  to  make  the  said  port 

Railway      the  line  from  Grantham  to  Nottmgham  and 

Company.        »>   ,  .       , 

Bulwell  m  the  writ  mentioned  has  not  been  i 
by  (he  Company  in  manner  &c. :  That  the  wl 
capital  of  1,900,000/.,  in  the  writ  mentionec 
been  subscribed  for,  in  manner  &c. :  That  the 
never  have  been  able  and  are  not  able  to  p 
whole  of  the  said  sum  to  be. subscribed  for,  a 
has  not  all  been  subscribed  for  according  to  t 
in  such  case  &c. :  A  similar  allegation,  shewioj 
said  capital  had  not  been  subscribed  confoi 
Stat  8  &  9  Vict  c.  18.  (Lands  Clauses  Coo 
Act,  1845)  sect  16,  the  words  of  which  were  ad 
And  that  the  Company  have  not,  in  pursuan 
Amendment  Act,  10  &  11  Vict  c.  Ixxviii.,  ra 
have  never  been  and  are  not  able  to  raise,  the  ; 
capital  authorized  by  that  Act  to  be  raised : 
only  portion  of  the  lines  authorized  by  the  C 
Acts  to  be  made  which  the  said  Company  havi 
the  main  line  between  Grantham  and  Cohaiek,  ai 
other  portion  has  been  commenced,  nor  has  nc 
given  for  the  pnrchase  of  lands  for  any  other  po 
have  such  lands  been  entered  upon,  &c.,  or  any 
by  the  Company  for  the  purchase,  taking  or 
such  lands;  and  that  such  lands  cannot  be  p 
or  obtained  without  compulsory  powers :  And 
Company  had  not,  at  the  teste  of  the  writ  or  £ 
have  they,  sufficient  funds,  or  power  to  raise 
funds,  for  making  and  constructing,  and  for  pt 

(a)  Sec  Rfgina  v.  AmheryatCf  Sc    Railvny  Otrnpany,   1  E.  { 
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and  obtaining  the  lands  required  for  making  &c.,  the  QueeHiBtneh. 

railways  authorized  by  the  two  last  mentioned  Acts  to ' 

be  made.  Tbe  Queen 

The  prosecutors  took  out  a  snmmons  (January  7th,   AMBEaoATB, 
1852)  to  shew  cause,  at  Chambers,  why  they  should  not       Railway 

Companjr. 

be  at  liberty  to  plead  several  matters;  and  they  de- 
livered an  abstract  of  the  intended  pleas.  On  the 
hearing,  it  was  contended,  for  the  Railway  Company, 
that  the  prosecutors  had  no  right  to  plead  several 
defences  to  the  same  matters;  and  that,  at  all  events, 
the  3d,  11th  and  15th  of  the  proposed  pleas  ought  not 
to  be  allowed.  The  learned  Judge,  however,  granted 
an  order  as  proposed ;  and  a  rule  of  Court  was  made 
accordingly  in  this  term  (January  13th)  for  pleading 
the  several  pleas. 

Wtlks,  on  a  subsequent  day  of  the  term  (a),  moved 
for  a  rule  to  shew  cause  why  the  rule  for  pleading 
several  matters  should  not  be  rescinded,  or  the  3d,  11th 
and  l/)th  pleas  struck  out(i).     The  Court  is  not  autbo- 

(a)  Janwry  2U.  Before  Lord  CamfbM  C.  J.,  Pattuan,  Cokridpe 
and  Jnghtnum  Jg. 

(6)  It  is  annecessary  to  set  out  all  the  proposed  pleas.  The  Ist,  2d  and 
3d  were  as  follows. 

1 .  To  so  much  of  return  as  alleges  that  defendants  net  er  were  authorised 
and  empowered  to  make  and  maintain  railway :  Traverse. 

2.  To  so  much  as  alleges  that  the  Acts  do  not  authorise  or  empower, 
and  that  defendants  are  not  anthorlted  and  empowered,  to  make  and 
maintain  railway :  TraTerse. 

3.  To  so  much  of  return  as  the  first  and  second  pleas  are  pleaded  to : 
A  special  plea  showing  how  the  line  was,  according  to  the  Acts,  to  be 
made  from  Ambergate  to  Grantham;  that  it  has  been  made  aocordlngly 
from  Grantham  to  NatHmghami  and  that,  by  the  defendants*  memorial  to 
the  Railway  Commissioners,  they  represented  that  they  were  making  it 
from  Nottingham  to  Bulwellj  and  that  they  obtained  the  extended  time  to 
make  it  from  Bultcelt  to  Jmbergate  ,•  and  that,  according  to  the  meaning' 
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rWvMc  XV IL  rized  by  sUt  4  Ann.  c.  16.  i.  4.  to  allow  pleadir 


1852. 


several  matters  on  return  to  a  mandamus.     Stat,  9 

The  QoEBN    ^  20.  5.  2.  merely  enables  prosecutors,  in  general  U 

AMBBBG4TB,  «  jq  plead  to  or  traverse"  the  material  fects  in 

Railway      retum :  and  sect  7  extends  the  provisions  of  the  foi 

OoBMMUiy. 

Act,  and  all  the  sUtutes  of  Jeofails,  *'  to  all  wri 
mandamus,  and  informations  in  nature  of  a  Quo 
ranto,  and  proceedings  thereon,  for  any  of  the  matte 
this  Act  mentioned:"  but  the  matters  contemplates 
this  Act  were,  exclusively,  rights  to  offices  in  corf 
tions,  or  claims  to  be  buigesses  or  freemen  of  tfa 
sect  2  does  not  authorize  pleading  double;  and  se 
appears  not  to  be  framed  with  a  view  to  pleadings. 
1  W.  4.  c,  21.  8.  3.  does  not  enlarge  the  provision 
the  former  acts,  though  it  extends  them  to  all  wri 
mandamus  (a).  [Lord  Campbell  C.  J.  Has  not 
practice  been  to  plead  double  pleas  in  mandamus,  s 
other  cases  (i)?     Wtghtman  J.     I  have  tried  a  | 

of  the  statutes,  and  by  reasoD  of  the  premises  in  the  plea  menl 
the  defendants  are  empowered  to  make  the  railway  from  Amber^ 
Graniham. 

The  i(Hh  and  1 1th  proposed  pleas  were : 
il||  I  10.  To  so  much  of  the  retum  as  alleges  that  the  line  from  GranL 

NotHngham  and  thence  to  Bulwell  was  not  complete :  Traverse. 

1 1.  To  same  :   A  plea  shewing  by  reference  the  matters  alleged 
3d  plea 

The  13th,  Uth  and  15th  pleas  were : 

13.  To  so  much  as  alleges  that  defendants  had  only  made  the  part 
line  frxnnGraHtham  to  Cotmick,  and  bad  not  begun,  or  purchased  &e 
to  make,  remainder,  or  paid  compensation  except  &c  :  Traverse. 
^  I'  (  14.    To  so  much  as  alleges  that  the   part  between  Amberga 

Nottingham  cannot  be  made  without  compulsory  powers:    Trater 

15.  To  so  much  as  the  1 3th  and  Uth  pleas  are  pleaded  to: 
shewing  by  reference  the  matters  alleged  in  the  3d  pica. 

(a)  See  Ji«gina  v.  FaU,  \  Q,  B,  (>d6. 

(6)  See,  as  to  cases  before  stat.   1  IC  4.  c  31.,  Ii9x  v.  iUc4 
^)  East,  469.     Sec,  since  the  sUtutc,  Begina  v.  SmitA,  5  Q.  B.  614. 
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many  such.     Lord  Campbell  C.  J.     Stat.  9  Ann.  c.  20.  Qwten't  Bmek. 
gives   the   power   qoite  sufficiently.]      The  books  of       ^^^^' 
practice    do    not  state  that   a  Judge  can   give   this    TheQoBSM 
permission.     [Lord  Campbell  C.  J.     As  to  that,  stat.    Ambmoati, 
4  Ann.   e.   16.  *.   4.  would   apply.]     Stat   32  G.  3,       lUilway 
c.   58.  1.   1.   authorised   pleading  several   matters  by 
leave  of  the   Court  to  a   Quo  warranto  information, 
but  made  no  corresponding  provision  in  the  case  of 
return   to  a  mandamus.     At    all    events    the    Court 
will  not  allow  pleas  3,  11  and  15.     The  form  of  plea 
merely  loads  the  record  with  matter  of  evidence,  and 
would  be  rather  an  argument  than  a  pleading.     The 
prosecutors,  who  cannot  reply  double,  would  be  quite 
unable  to  answer  it 

On  this  latter  point  The  Court  said  they  would  confer 
with  Erie  J. 

Cur.  adv.  vuU. 

WioHTMAN  J.  now  said  that  the  Court  saw  no  suf- 
ficient reason  to  interfere  with  the  learned  Judge's 
order. 

Rule  refused  {a). 


WiUes  had  also,  on  a  previous  day  in  this  term  (&), 
obtained  a  rule  calling  upon  the  prosecutors  to  shew 
cause  why  an  order  of  Erie  J.,  that  the  prosecutors 
should  be  at  liberty  to  inspect  and  take  copies  or 
extracts  from  the  books,  papem  and  documents  of  the 
defendants,  in  the  said  order  specified,  should  not  be 
discharged. 

(a)  The  three  pleas  were  demurred  to,  and  judgment  ghren  for  the 
Crown  :   Regina  ?.  Ambtrgutt  $c.  Railway  GomfMMy,  1  E,  Sr  B.  372. 
{b)  January  14lh. 
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Pearson    now    shewed     cause.        The     order 

rightly  made.      Sect.  6  of  stat   14  &  15   Viet 

The  Queen    enacts  that,  **  whenever  any  action  or  other  legal 

Ambmoatb,    ceeding  shall  henceforth  be  pending  in,*'  among  o 

RaHiwy       the  Superior  Courts  of  common  law   at   Westmi 
Conpan/. 

a  judge's  order  may  be  obtained  by  either  party  fb 

inspection  of  documents  relating  to  such  action  or 

proceeding,  and  in  the  custody  or  contronl  of  the 

party,   **in  all  cases  in  which  previous  to  the  pi 

of  this   Act   a   discovery   might  have   been   obt 

by  filing  a  bill  or  by  any  other  proceeding  rn  a  i 

of  equity  at  the   instance  of  the  party"  applyin 

the  order.     The  question,  therefore,  really  is,  wh 

proceedings   by   writ   of  mandamus   in    their  pi 

form  are  within  those  cases  or  not     It  may  be  ass 

that  a  bill  of  discovery  can  be  filed  in  every  civil  a 

Now  it  is  clear  that  the  old  action  for  a  false  r 

to  a  mandamus  was  in   the  nature  of  a  civil  ac 

and  the  nature   of    the  mandamus   is  not  alterc 

the  substitution  of  a  traverse  for  an  action   upoi 

return.     Stat.  9  Ann,  c.  20.  s,  2.  converted  writs  of 

damns  against  officers  of  corporations  into  civil  ac 

that  is  shewn  by  sect  3,  which  provides  that  the  p 

making  the  return  shall  not  be  sued  "in  any  other  a^ 

for    the  "damages"  recovered    under  the  Act 

1  fF,  4.  c,  21.  8.  3.  expressly  extends  the  enactme 

Stat  9  Ann.  c,  20.  to  all  writs  of  mandamus.     In  i 

*  Mayor  of  Glamorgan  (a)  a  mandamus  to  admit  a 

man  was  held  to  be  an  action  in  which  the  sheriff  y 

to  levy  poundage  under  stat  43  O.  3.  c.  46.  *.  5 

Lord  Montaffue  v.  Dudman  (A)  Lord  Chancellor  J 


(n)   2  Smith's  licp,  8. 


^/>)  '2  rat   6e«.  396. 
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AlfBKftG4T]i» 

Compuj. 


wicke  refused  to  grant  an  injunction  to  stay  proceedings  QMt»'«  B*mek, 
on  a  mandamus  at  common  law  not  within  stat  9  Anru 
c.  20. ;  but  that  was  before  the  extension  of  the  statute  by 
Stat  1  W.  4«  c.  21.  [Lord  CampbeU  C.  J.  In  B^fina  v* 
Lords  of  the  Treasury  (a)  we  held  that  a  mandamus  was 
the  proper  form  of  proceeding  for  recovery  of  the  arrears 
of  an  annuity  made  payable  out  of  the  consolidated  fund 
by  statute.]  It  was  also  held,  in  ^  r^  South  Yorkshire 
ffc.  Bailwajf  Compamf{b)y  and  in  Regina  v.  Birmingham 
^  Oxford  Junction  Railway  Company  (c),  that,  where 
a  Railway  company  refused  to  issue  a  warrant  for  the 
assessment  of  c<»npensation  by  a  jury,  when  they  were 
bound  to  do  so  by  the  Lands  Clauses  Consolidation 
Act,  a  mandamus  lay  to  compel  them.  There  the 
mandamus  was  for  the  purpose  of  enforcing  a  civil  con- 
tract, and  was,  in  fact,  only  a  form  of  civil  action.  And 
so  is  the  mandamus  in  the  present  case,  for  the  same 
reason. 


WiOeSf  contrL  The  mandamus  here  is  not  in  the 
nature  of  a  civil  action.  The  ground  upon  which  the 
writ  issues  is  a  statutory  obligation  on  the  part  of  the 
Company  to  complete  the  railway.  [Lord  CampbeU 
C.  J.  The  mandamus  is  also,  in  eflfect,  for  the  purpose 
of  enforcing  certain  payments.]  The  obligation  to 
make  these  payments  does  not  arise  until  the  railway  is 
completed.  A  civil  claim  may  be  involved  in  the 
proceedings;  but  that  would  not  make  them  constitute 
a  civil  action.  A  writ  of  mandamus,  to  a  public  com- 
pany, founded  on  their  disobedieiice  to  an  Act  of  Parlia- 
ment, is  really  in  the  nature  of  a  criminal  proceeding : 


(a)  16  Q.  B,  367.  (5)  14  Junst,  1093  (Q    B.,  Bail  Court.) 

(f)   15  Q.  B  634. 
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romm  xv!L  it  IS  for  the  purpose  of  compelling  item  to 
! —  which    they    might    be  indicted   for  not   perii 


The  QuEKN 

▼. 

Ambkboatb; 

&c. 

Railway 

CoMpMiy. 


Caftwright  v.  Oreen  (a)  decides  that  a  bill  of  dii 
cannot  be  granted  in  a  suit  founded  opon  an 
the  defendant  which  renders  him  liable  to  a  e 
prosecution.  Moreorer,  the  rule  in  the  Codrts  of 
has  always  been  that  a  bill  of  discovery  is  gnmte 
where  the  party  from  whom  the  evidence  is  reqa 
one  of  the  litigant  parties  on  the  record,  and  th 
cannot  be  called  as  a  witness ;  Qumm  qf  BorH 
Gfyn  (6).  Fentan  v.  Hughes  (c),  referred  to  by  th< 
Chancellor  in  that  case^  is  a  decision  to  the  same 
Whenever  the  evidence  sought  for  can  be  obtaic 
any  other  method  than  a  bill  of  discovery,  it  fa 
been  the  practice  to  allow  a  bill.  The  prosecato 
mandamus  are,  in  efiect,  witnesses,  and  a  Cq 
Equity  would  not  grant  a  bill  of  discovery  to  i 
them  to  produce  evidence. 


Lord  Campbell  C.  J.  I  am  of  opinion  thi 
nile  should  be  discharged.  The  order  is  made 
Stat  14  &  15  Vict.  c.  99.  s.  6.,  which  gives  what  '. 
will  prove  a  very  beneficial  provision  for  compellii 
inspection  of  documents  in  civil  actions,  thi 
means  for  obtaining  which,  before  that  Act,  w 
filing  a  bill  of  discovery  in  equity.  By  that  cl 
is  provided  that  a  judge's  order  for  the  inspect 
documents  may  be  obtained  in  all  cases  in  wl 
Court  of  equity  would,  before  the  passing  of  thi 
have  granted  a  bill  of  discovery.     Now  it  is  univ 


(a)  8  Km.  405. 


(c)  7  r«.  287. 


(fc)  7  a  A-  JP.  4« 
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admitted  that  a  bill  of  discovery  may  be  granted  in  any  Quemt's  Bench 
action  or  other  proceeding  for  the  recovery  of  a  civil 
right  Is  not  the  mandamus  in  the  present  case  such  a 
proceeding  ?  The  ultimate  object  of  the  prosecutors  is 
to  procure  the  payment  of  certain  moneys:  that  is  a 
civil  claim ;  and  they  would  therefore  be  entitled,  in  a 
Court  of  equity,  to  a  bill  of  discovery^  The  case  of 
Lord  Montague  v.  Dudman  {a)  occurred  before  the  en- 
largement of  the  provisions  of  stat«  9  Ann.  c.  20.,  and  is 
no  authority  as  to  anything  but  the  precise  point  decided 
in  it.  In  Reffina  v.  Lards  of  the  Treasury  (J)  we  held 
that,  if  the  executors  of  the  late  Queen  Dowager  had 
been  entitled  to  receive  any  arrears  of  her  annuity,  a 
writ  of  mandamus  would  have  been  the  proper  form  of 
proceeding  to  enforce  their  claim.  In  the  same  way  a 
mandamus  lies  to  compel  an  officer  of  a  puUic  company 
to  pay  money  on  an  award.  Both  these  proceedings 
are  for  the  purpose  of  enforcing  a  civil  right ;  and  there 
is  no  doubt  that  in  either  case  a  Court  of  equity  would 
have  granted  a  bill  of  discovery.  The  proceedings  here 
are  of  the  same  character,  and  would  clearly  have  the 
assistance  of  a  Court  of  equity.  When  the  case  oiLord 
Montague  v.  Dudman  (a)  was  decided,  the  form  of  pro- 
ceeding upon  mandamus  was  quite  different  from  the 
present ;  the  prosecutor  had.  then  to  bring  an  action  for 
a  false  return,  instead  of,  as  now,  traversing  the  return 
itself.  It  has  not  been  denied  that  under  the  former 
method  a  bill  of  discovery  would  lie :  and  there  is  no 
reason  why  it  should  not  i^Jie  under  the  present 
method^  which  does  not  change-  the  real  character  of 
the  whole  proceeding. 


(a)  2  Ve$,  Sen,  396. 


(6)  \6Q.  B.  357. 


968  Q.   B.    HILARY  VACATION. 

Voiume  XFii,       Patteson  J.     I  am  of  the  same  opiDion,  and 

'___  reasons  stated  by  my  Lord.     Even  under  the  old 

The  QuBBN  Qf  procedure,  a  writ  of  mandamus  was  often  broi 
Ambbroat?,  the  purpose  of  enforcing  a  civil  right:  the 
system  of  pleading  makes  such  a  mandamus  it 
civil  action.  It  has  never  been  held  that  un 
old  system  a  bill  of  discovery  would  not  lie ;  8 
clear^  at  all  events,  that  it  would  lie  under  the  ] 
I  feel  no  doubt  whatever  that  this  rule  she 
discharged. 


Railway 
CompaDj. 


CoLERiDGB  J.  Upon  a  question  arising  und 
14  &  15  Vict  c.  99.  8,  6.,  we  have  to  decide  whe( 
present  case  is  one  in  which  a  Court  of  eqiiitj 
grant  a  bill  of  discovery.  I  have  arrived,  thou( 
some  hesitation,  at  the  conclusion  that  it  is,  and  i 
grounds  which  my  Lord  and  my  brother  Pattern 
given  for  the  same  conclusion  are  correct  T 
ceedings  here  are  clearly  for  the  purpose  of  enfc 
civil  right :  and,  further,  I  am  of  opinion  that 
the  new  system  of  pleading,  a  mandamus  broi 
that  purpose  is,  in  fact,  a  civil  action.  If  it  be,  i 
of  equity  would  grant  a  bill  of  discovery:  s 
order  in  question  was  therefore  righdy  made. 

WiGHTMAN  J.  I  am  of  the  same  opinion, 
the  joint  operation  of  stat  9  Ann.  c,  20.  and  stat. 
c.  21.,  any  aid  which  a  Court  of  equity  would  f 
have  granted  in  an  action  for  a  false  return 
applicable  where  the  return  is  traversed.  Itis  nol 
that  in  the  former  case  a  bill  of  discovery  wod 
been  allowed ;  it  would  therefore  be  allowed 
latter,  and  therefore  in  the  present  case.    The  ob 
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that  the  subject  of  the  writ  of  mandamus  might  also  be  Qmm**  Bwmrk. 

made  the  subject  of  an  indictment,  does  not  hold  where  1_ 

the  real  object  of  the  proceeding  is  the  recovery  of  a  '^***  ^^^^ 

civil  right.  Aubemate, 

Rule  discharged  with  costs.  Railway 

°  Coniptii7. 


The  Queen  against  Bibam.  Frithy, 

^  ^  Jauuary  30th. 

nASHLEYj  in  last  Mkhaelnuu  Term,  obtained  a  inanarbitra. 
rule  calling  on  Benjamin  Biram  to  shew  cause  why  8erts?25— 37 
a  writ  of  mandamus  should  not  issue,  commanding  him  eUus^Con- 
to  settle  all  the  costs  of  the  arbitration  between  Thomas  *?^i^*!i?° 

Act,  1845 

Bnmm  MOnes  and  The  MUttand  Railioay  Company  in  (&  &  ^  ^i'^^i 

^  t^     ^         e,  18.),  if  the 

the  aflSdavit  of  the  said    T  B.  M,   mentioned,  and  umpire  award, 

in  respect  of 

incident  thereto,  in  pursuance  of  the  statute  in  that  part  of  the 

KftU  \€  landowner's 

K>enaiL  claim  for  com- 

From  the  aflSdavits  in  support  of  the  rule  it  appeared  CfrgCT'ium* 
that  MUnee  was  the  owner  of  certain  lands  at  Barford,  p^J^y^offg^"' 
and  of  certain  wells  or  reservoirs  on  the  said  lands.     In  »?  respect  of 

that  part,  and 

JlforcA,  1847,  The  Midland  Railway  Company  gave  a  at  the  same 

#       .     »  ^jjjg  award,  as 

noUce  to  MUnes,  under  sect  18  of  The  Lands  Clauses  to  another 

distinct  part 

Consolidation  Act,  1845  (8  &  9  Vict.  c.  18.),  stating  their  of  the  claim,  in 
intention  to  take  part  of  the  said  lands  for  the  purpose  wh^the 
of  their  railway,  and  their  willingness  to  treat  for  his  not^lngl^hat^'^ 
interest  therein,  and  as  to  compensation  for  any  damage  ^^  ISfered  no 
by  reason  of  the  makinir  of  the  said  railway ;  and  farther  damage,  the 

'*  ^  •'  landowner  is 

that,  in  default  of  his  stating,  within  twenty  one  days,  entitled,  under 
the  particalars  of  his  said  claims^  or  treating  with  the  those  cosu 

only  of  the 
arbitration 

which  are  incident  to  that  part  of  hit  claim  in  respect  of  which  compensation  has  been 

awarded. 

VOL.    XVil.    N.   8.  3    R 
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Volume  XVI J.  Company,  or  if  he  and  the  Company  shoak 
the  amount  of  the  purchase  money  or  co 


1852. 


The  Queen  the  amount  of  such  compensation  would  b 
BiRAM.  the  manner  provided  for  settling  cases  of  dis 
pensation.  Milnes  did  not  state  his  claic 
with  the  Company,  within  the  time  specific 
Company,  some  months  after  the  notice,  tool 
of  the  lands  so  required  by  them,  pulled  d< 
buildings  thereon,  belonging  to  Milnes,  and 
railway  through.  The  water  in  the  wells  c 
before  mentioned,  which  were  not  upon,  bui 
short  distance  from,  the  portion  of  land  ta 
Company,  was,  as  Milnes^s  affidavit  declared, 
altered  and  injured  in  consequence  of  the  < 
made  by  the  Company  in  constructing  thi 
through  the  portion  of  the  lands  taken. 

On  29th  April,  1848,  Milnes's  attorney  w\ 
surveyor  of  the  Company  as  follows : 

"Mr.  M.  has,  he  feels  no  doubt,  rec 

parable  damages  to  one  of  the  springs  sup 
business  with  water,  from  the  line  passing 
over  it :    in  fact  the  spring  will  have  to  b 

abandoned,  and  another  sunk." "  Will  ^ 

Mr.  M.  by  giving  in  your  valuation  considei 
him?" 

On  24th  and  25th  Jufy^  1848,  Milnes  also  ( 
letters  to  be  sent  by  his  son  to  the  surveyor, 
compensation    for  the   land   taken   and   the 
thereon  pulled  down  by  the  Company:   to 
surveyor  replied  as  follows : 

"I  have  received  yours  of  the  24th  ai 

to  the  compensation  to  be  allowed  to  your 
land  taken  by"  the  (Company.     "The  quantii 
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30i  square  yanls."    "  The  plot  in  this  instance  taken  Queen*i  Bench. 

being  so  small,  I  will  give  25L  for  the  land,  making  !_« 

good  any  damage  that  may  have  been  caused."  e^uEEN 

Milnes  claimed  a  larger  amount  of  compensation,       B^«^am. 
partly  on  account  of  the  additional  damage  in  respect 
of  his  wells,   and  gave  a  notice  to  the  Company  of 
his  claim,  and  of  his  desire  to  have  the  same  settled  by 
arbitration,  under  sect.  68  of  The  Lands  Clauses  Act, 
putting  the  amount  of  compensation  at  4050/.,  and 
stating  that  the  Company  had  taken  the  portion  of  land 
required  by  them,  and  did  "injuriously  affect**  ** certain 
other  lands"  belonging  to  him  by  the  execution  of  the 
works  of  the  railway ;  stating  also  that  his  claim  was  in 
respect  of  "the  said  lands  so  taken   and  injuriously 
affected  as  aforesaid,   and  of  his  "interest  therein, 
and  for  the  damage  that  had  been  or  might  be  sustained 
by"  him  "by  reason  of  the  execution  of  the  works  oP 
the  Railway.     Arbitrators  were  chosen  by  him  and  the 
Company  respectively;   and  the  arbitrators  appointed 
Biram  as  umpire.     BiranCs  affidavit  set  out  the  sub- 
stance of  the  award  made  by  him,  ordering  that  the 
Company  should  pay  Milnes  44/.,  of  which   16/.   was 
for  the  purchase  of  the   land  with   its  appurtenances, 
the  rest  "  being  compensation  for  the  damage  sustained 
by  "  Milnes  "  by  the  removing  of"  the  buildings  thereon, 
before  mentioned,  by  the  Company;  and  also  adjudging 
and  awarding  "that  the  other  lands  of  and  belonging  to" 
Milnes^  "held  by  him  with  the  said  piece  of  land  so 
taken  by  the  said"   Company,  "were  not  injuriously 
affected  by   the  said"   Company   "by  reason  of  the 
execution  of"  their  works.     Biram^s  affidavit  then. went 
on  to  state  "  that  in  arriving  at  such  last  mentioned  con- 
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VohtmeXViJ,  closion"  "he  was  influenced  by  the  fact  of  tl 

18o2 
[__  adduced  on  the  part  of*  Milnes  **  having  V9 

The  Queen    ^q   satisfy  him/'   "and   not   by  any    questic 

BiEAM.       Milnes  then    claimed,   under  sect.    34    of 

Clauses  Act,  the  whole  costs  of  the  arbitra 

Company  objected  to  his  claiming  more  thf 

of  that  part  of  it  relating  to  the  purchase  < 

damage  caused  to,  the  portion  of  land  acti 

by   the   Company:  and  the  umpire,   for    tl 

of  raising  the  question  of  law,  gave  a  noti 

parties,  the  material  part  of  which  was : 

"I"  "do  give  you  notice  that  I  am  willing, 

have  power  so  to  do,  pursuant  to  the  statu 

behalf,  to  settle  the  costs  of  the  said  arbit 

incident  thereto ;  but  I  do  further  give  jou  n 

as  respects  the  residue  of  the   subject  mat 

inquiry  before  me,  which  was  altogether  dis 

that  in  respect  whereof  I  so  awarded  the  sui 

four  pounds  as  aforesaid,  viz.  the   claim    of 

Thomas  Brown   Milnes  for  compensation    f 

other  lands  of  the  said  T,  B.  Milnes^  allegei 

to   have   been    injuriously  affected   by  the  e 

pany  by  reason  of  the  execution  of  the  woi 

said  Company,  and  in  respect  of  which  last  i 

claim  I  have  not  awarded  any  compensatio 

of  money  to  the  said  T,  B.  Milnes^  becausi 

and  determined  that    the    said  last   mentioi 

were  not  injuriously  affected  by  the  said  Qo 

reason  of  the  execution  of  the  works  of  the  said ' 

I  decline  to  settle  any  costs  in  respect  to  such 

tioned  inquiry,  unless  ordered  by  competent 

so  to  do,  as  I  am  advised  that,  as  I  have  no 
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any  compensation  whatever  to  the  said  T.  B.  Milnes  Queen's  B^nek. 

in  respect  of  the  subject  matter  of  such  last  mentioned   1__ 

inquiry,  the  said  T.  B.  Milnes  is  not  entitled  to  any  "^^^  ^"'^'•' 

costs  in  relation  thereto."  Bikkh. 

K.  Macaulay^  for  the  Company,  and  Hugh  Hilly  for 
Biranty  now  shewed  cause.  Milnes  is  not  entitled  to  all 
the  costs  of  the  arbitration,  but  only  to  so  much  as  are 
incident  to  that  part  of  it  relating  to  the  price  of  the  land 
bought  by  the  Company,  and  the  damage  caused  by 
them  in  respect  of  such  land.  Sect.  34  of  ITie  Lands 
Clauses  Consolidation  Act  provides  that  ^*  all  the  costs 
of  any  such  arbitration,  and  incident  thereto,  to  be 
settled  by  the  arbitrators,  shall  be  borne  by  the  promoters 
of  the  undertaking,  unless  the  arbitrators  shall  award  the 
same  or  a  less  sum  than  shall  have  been  offered  by  the 
promoters  of  the  undertaking,  in  which  case  each  party 
shall  bear  his  own  costs  incident  to  the  arbitration,  and 
the  costs  of  the  arbitrators  shall  be  borne  by  the  parties 
in  equal  proportions."  The  word  "arbitration"  there 
means  only  the  arbitration  in  respect  of  a  claim  for  which 
the  arbitrators  award  some  amount  of  compensation,  and 
was  not  intended  to  include  the  arbitration  of  claims 
ultimately  rejected  by  the  arbitrators  altogether.  Here 
the  umpire  has  expressly  negatived  Milnes's  claim  for 
compensation  in  respect  of  his  wells,  by  adjudging,  as  a 
matter  of  fact,  that  the  land  on  which  they  stood  was 
not  injuriously  affected  by  the  execution  of  the  Com- 
pany's works ;  and  Milnes  is  therefore  not  entitled  to  the 
costs  of  that  part  of  the  arbitration  which  relates  to  such 
claim.  It  cannot  be  said  that  these  two  subjects  of 
claim  for  compensation  are  inseparable.  Milnes's  own 
notice  to   the    Company  treats  them  as  distinct  fi-om 
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[Lord  Campbell  C.  J.  Still  the  C 
though  disposed  to  give  a  less  sum,  and  to 
e  Queen  j^^  respect  of  one  only  of  the  two  claims,  were  ol 
BiRAM.  ig^  IjqjIj  claims  come  before  the  arbitrator.]  T 
no  choice,  unless  they  chose  to  pay  the  wh 
demanded  as  compensation,  within  twenty  01 
[Lord  Campbell  C.  J.  Suppose  that,  in  the 
case,  the  umpire  had  only  awarded,  in  general 
sum  of  money  by  way  of  compensation  for  tl 
having  been  injuriously  affected;  would  the  lai 
have  been  entitled  to  all  the  costs  of  the  arbit 
The  umpire  might  perhaps,  in  his  discretion,  al 
all  the  costs:  but  his  not  doing  so  would  not 
cient  ground  for  a  mandamus.  But  here  the  un 
regards  one  of  the  two  claims,  awards,  expressly, 
at  all.  The  umpirage  is,  in  effect,  upon  the  oth 
only.  Sect.  34  recognizes  only  an  umpirage  undc 
some  sum  of  money  is  awarded,  either  greater 
than,  or  the  same  as,  that  which  is  offered  by  tt 
pany.  It  is  clear  that,  if  the  Company  here  had 
nothing  at  all,  and  the  umpire  had  adjudged 
injury  of  any  kind  had  been  suffered  by  the  Ian 
the  landowner  could  not  have  recovered  any  cost 
the  same  rule  must  apply  as  to  that  one  of 
claims  in  respect  of  which  the  Company  have 
nothing,  and  which  the  umpire  have  negatived. 

Pashley  and  Ckasby^  contra.  The  subject  ir 
an  arbitration  under  sect.  34  cannot  be  divid 
more  than  one  issue ;  it  must  be  regarded  as  one 
claim  for  compensation;  and  the  costs  incident 
arbitration  cannot  be  separated  as  belonging  to  pi 
parts  of  that  one  claim.     [Lord  Campbell  C.  J. 
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say  that,  if  twenty  claims  are  made,  and  nineteen  Queeu*$  Bench, 
are  adjudged  to  be  unfounded,  the  landowner  is  to  _____ 
have  the  costs  of  all?]  If  none  of  the  claims  are  The  Queen 
made  fraudulently,  he  would  be  entitled  to  all  the  Biram. 
costs.  In  the  case  put  on  the  other  side,  of  the 
arbitrator  adjudging  that  there  was  absolutely  no  claim 
at  all,  it  may  be  conceded  that  the  landowner  would 
not  have  a  right  to  any  costs.  That  may  be  inferred 
from  the  language  of  sect.  68,  in  which  a  process  for 
assessing  compensation  is  provided  for  only  when  the 
party  is  ^^  entitled''  to  some  amount  of  compensation. 
But  take  the  case,  on  the  other  hand,  of  fifty  claims  being 
made,  and  one  only  being  adjudged  unfounded.  It 
cannot  be  contended  that  the  costs  incident  to  that  one 
claim  ought  to  be  separated  from  those  of  the  other 
forty  nine.  Here,  moreover,  the  umpire  has  awarded  a 
certain  sum  as  the  price  of  the  land  taken,  and  a  certain 
sum  as  compensation  for  some  damage  done  by  such 
taking.  He  awards,  as  to  the  residue  of  the  alleged 
damage,  nothing  at  all :  that  does  not  make  the  latter 
part  of  the  claim  in  respect  of  damage  a  distinct  subject 
matter  from  the  former  part,  even  if  the  statute  allowed 
of  such  a  distinction.  [Patteson  J.  Is  there  any  differ- 
ence between  the  rule  as  to  payment  of  costs  under  sect, 
67,  in  cases  where  the  landowner  has  not  treated  with 
the  Company,  and  the  rule  under  sect  34  ?]  Not,  at  all 
events,  in  the  case  of  a  larger  sum  being  awarded  than 
that  offered  by  the  Company.  In  that  case,  under  either 
section,  the  Company  are  to  pay  all  the  costs.  The 
arbitration  is,  in  fact,  part  of  the  apparatus  created  by 
the  Legislature  for  the  purpose  of  awarding  damages  to 
the  landowner,  where  he  is  entitled  to  any ;  and  the 
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Volume  xviL  intention,  to  be  collected  from  the  Act,  was    that 

L_«  apparatus  should   be   worked   at   the   expence    of 

TheQuEBN    Railway  Companies. 

filRAM. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
must  be  discharged.  The  arbitrator  seems  to  have  I 
inclined  to  do  all  that  justice  required.  The  two  p 
of  the  claim  appear  to  me  to  be  capable  of  comp 
separation;  and  the  umpire  has  treated  them  as  sc 
rate,  by  allowing  one  and  disallowing  the  other.  T 
course  seems  to  me  to  have  been  a  very  just  and  pro 
one. 

Patteson  J.  The  statute  no  doubt  intended  t 
the  Company  should  pay  the  costs  of  the  arbitrat 
when  a  larger  sum  than  had  been  oflFered  by  them  y 
awarded.  But  it  never  could  have  been  meant  t 
the  Company  should  pay  the  costs  of  arbitration 
respect  of  a  claim  which  is  adjudged  to  be,  not  grei 
or  less  than,  or  equal  to,  what  the  Company  had  e 
mated  it  at,  but  absolutely  no  claim  at  all.  As  regai 
therefore,  that  part  of  the  present  claim  which  the  umf 
has  disallowed,  the  landowner  is  clearly  not  entitled 
costs. 

Coleridge  J.  I  am  of  the  same  opinion.  No  doi 
sect.  34,  if  construed  literally,  would  make  the  Co 
pany  pay  all  the  costs,  whenever  a  larger  sum  than  tl 
have  offered  has  been  awarded.  But  we  cannot  ad< 
so  strict  a  construction ;  for  that  would  not  exclude  e^ 
the  case  of  a  claim  made  mala  fide.  It  clearly  \ 
intended   to  give  the   landowner  costs  only  where 


XV.  VICTORIA.  977 

claim  was  well  founded:  and  I  think  that  any  claim   Queen'i Bench. 

1852 
may,  if  its  nature  permits,  be  fairly  separated  into  that  ' 

which  is  well  founded,  and  that  which  is  not,  as  has    '^^  Queen 
been  done  here.     I  do  not,  of  course,  mean  to  say  that       Biram. 
this  division  is  to  be  carried  out  with  too  great  minute- 
ness ;  but  here,  where  the  distinction  between  the  two 
parts  of  the  claim  was  broad  and  clear,  the  separation  of 
them  was  perfectly  proper. 

WiGHTMAN  J.  Following  the  sound  construction  of 
sect.  34, 1  think  it  is  clear  that  the  landowner  is  to  have 
costs  only  where  his  claim  is  well  founded.  It  is 
admitted  that  he  would  have  no  right  to  costs  if  his 
whole  claim  were  adjudged  void.  Now  here  his  claim 
is  clearly  divisible  into  two  parts,  one  of  which  is  well 
founded,  and  the  other  of  which  has  been  adjudged  void. 
I  think,  therefore,  that  the  umpire  was  perfectly  right  in 
distingubhing  them,  and  that  the  landowner  is  entitled 
to  costs  in  respect  of  the  former  part  only. 

Rule  discharged  with  costs. 
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Saturday, 
Junmary  31ft. 


The  London  and  North  Western  Kail^ 
Company  against  Bedford. 


slitlte/^unr*  pASHLEY,  in  this  term,  on  behalf  of  the 
'*t*A^?^ '''•*'  mentioned  Company,  obtained  a  rule  to  shew 

cising  powers    why  all  proceedinfl:s  in  this  action  should  not  be  s 

under  a  local  ^  *  c 

Act  (which       and   the  replevin   bond   therein   delivered   up   t 

gave  them 

all  the  autbori-  plaintiffs*  attorneys.     The  affidavits  in  support  < 

v^try),  made  a  ^ ule  shewed  the  following  facts, 
poor  rate 
whereby  certain 

amoants  were  charged  upon  a  Railway  Company  in  respect  of  various  properties  wi 
parish.  By  the  local  A.ct,  a  puty  agsrieTed  by  any  assessment  might  appeal  to  the  \ 
any  meetine  within  one  month  after  demand  of  the  rate,  and  they  might  give  relief; 
appellant,  it  not  satisfied  with  their  determination,  might,  at  any  time  within  three 
after  it,  appeal  to  the  Sessions.  The  Company  appealed  to  the  Vestry  under  this  claa 
by  agreement  (  SeptemJber  1 4th,  1850)  between  the  Company  and  the  Vestry  (who  aal 
their  chairman  to  sign  it),  the  question,  whether  or  not  the  property  had  been  ov< 
was  referred  to  an  arbitrator,  who  was  to  have  the  powers  of  a  Court  of  Quarter  Sesi 
appeal :  and,  the  Company  having  paid  the  rate  in  question,  it  was  agreed  that 
assessment  should  be  reduced,  the  amount  overpaid  should  be  credited  to  them  on 
of  the  next  rate ;  that  the  award  should  regulate  the  assessment  to  all  future  rates  c 
date ;  and  that  all  payments  on  such  future  rates  should  be  credited  to  the  Companj 
same  manner  as  the  payment  already  made.  Pending  the  reference  a  second  rate  wi 
(  September  21st,  IBSO),  and  a  third  in  March  followmg,  both  on  the  same  rateable  i 
the  first ;  and  the  Company  paid  the  second. 

The  parties  attended  before  the  arbitrator  :  and  he  made  his  award  (April  29th, 
assessing  the  CompBny*s  properties  respectively  at  reduced  values,  and  fixing  the 
rateable  value  at  an  amount  lower  than  that  in  dispute  by  573/.  Taking  the  t 
correct,  the  Company  were  creditors,  upon  the  three  rates,  to  the  amount  of  418/.  ; 
an  error  of  figures,  the  total  stated  in  the  award  exceeded  by  a  few  pounds  the  aggn 
the  sums  assessable  on  the  several  properties  according  to  the  arbitrator's  fioding 
vestry-clerk  proposed  to  refer  the  matter  back  to  the  arbitrator.  The  Company  o1 
but  offered  to  discard  the  total  sum  and  take  the  assessment  according  to  the  valuat 
the  several  parcels.  This  was  not  agreed  to ;  but  no  proceeding  was  taken  to  set  th< 
aside.  The  Vestry,  of  whom  forty  bad  come  into  office,  in  place  of  forty  who  retire 
the  making  of  the  award,  refused  to  consider  it  as  valid,  and  distrained  upon  the  O 
under  a  magistrate's  warrant  for  the  third  rate  on  the  original  scale  of  assessment 
Company  replevied,  and  afterwards  moved  this  Court  that  proceedings  might  be  sta; 
the  replevin  bond  delivered  up. 

Held  that,  whether  the  award  was  binding  on  the  Vestry  or  not,  their  procee 
summons  and  distress  was  against  good  faith,  the  Company  having,  by  their  agreemi 
the  Vestry,  been  led  into  a  course  of  proceeding  which  had  deprived  them  of  an  a[ 
Sessions.  And  that  the  proceedings  of  the  Company  in  replevin  might  be  stay 
their  bond  given  up,  at  their  own  instance. 
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By  a  poor  rate  for  the  parish  of  St  Pancras,  Middlesex.  Qveen^s  Bench. 

1852 
made  on  ]6tb  March y  1850,  at  1^.  \d.  in  the  pound, 

the  plaintiSs  were  assessed  for  their  land,  buildings, 
machinery,  &c.,  in  the  sum  of  1481/.  9f.  2(/.,  on  an 
estimated  value  of  27,350/.  They  applied  for  relief 
under  stat.  59  O.  3.  c.  xxxix.,  local  and  personal, 
public  (a),  to  the  vestrymen  (acting  under  that  statute, 
but  elected  under  stat.  1  &  2  ^  4.  c.  60.),  and  con- 
tended that  their  assessment  ought  to  be  reduced  to 
14,033^  They  also  intimated  that  their  object  was  to 
place  themselves  in  a  position  for  appealing  at  the 
Quarter  Sessions,  but  that  they  should  be  willing  to 
have  the  question  settled  by  arbitration.  The  vestry 
took  time  for  consideration,  and,  after  consulting  pro- 
fessional valuers,  resolved,  at  a  meeting  held  on  17th 
July 9  1850,  to  adopt  the   proposal   of  an   arbitration. 


(a)  "  For  establishing  a  select  vestry  hi  tbe  parish  of  St.  Panenu,  in  the 
county  of  MiddUiex,  and  for  other  purposes  relating  thereto.** 

Sect.  3  enacts  :  That  the  vestrymen  and  their  successors  appointed  under 
this  Act,  **  shall  have,  in  addition  to  the  several  powers  and  authorities 
by  this  Act  expressly  given  to  and  vested  in  them,  all  such  powers  and 
authorities  whatsoever  as  have  heretofore  been  lawfully  vested  in  or 
exercised  by  the  open  or  public  vestry  of  the  said  parish.'* 

Sect.  95  enacts :  That,  if  any  person  or  persons  shall  think  himself  &c. 
aggrieved  by  any  rate  &c.,  under  this  Act,  such  person  **  shall  apply  for 
relief  to  the  said  vestrymen,  at  any  meeting  to  be  held  within  one  calendar 
month  next  after  demand  made  of  such  rate  **  &c. ;  **  and  the  sud  vestrymen 
are  hereby  authorised  and  empowered  (if  they  shall  think  such  person  or 
persons  aggrieved),  to  give  such  relief  in  the  premises  as  to  them  shall  seem 
necessary ;  and  if  such  person  or  persons  shall  not  be  satisfied  with  the 
determination  of  such  vestrymen,  he,  she,  or  they  shall  be  obliged  to  pay 
such  rate**  &c.,  **  and  then  he,  she,  or  they  may  appeal  to  any  Quarter  or 
General  Sessions  of  the  Peace  to  be  holden  for  the  said  county  of  Middlesex, 
within  three  calendar  months  next  after  such  determination  of  the  said 
vestrymen,**  first  giving  notice  &c.,  and  entering  into  recognisance  &c.  ; 
and  the  Sessions  shall  hear  and  determine  the  matters  of  such  appeal ;  and 
their  determination  shall  be  final. 
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VdhnuXViL  This  resolution  they,  by  their  vestry-clerk,  commun 
cated  to  the  plaintifis  on  July  26th.  An  arbitrator  wi 
agreed  upon,  and  an  agreement  of  reference  drawn  u] 
and  signed  by  the  Chairman  of  the  vestry.  Th 
attorney  for  the  Company  expressed  a  doubt  whethe 
such  signature  were  sufficient,  unless  the  agreemeu 
were  also  signed  by  a  quorum  of  the  vestrymen :  bu 
the  vestry-clerk  referred  to  sects.  13  &  14  (a)  of  th 
local  Act,  and  gave  a  copy  of  a  resolution  (Sepiembe, 
14th,  1850)  by  which  the  vestrymen  assembled,  to  th< 
number  of  33,  had  directed  their  chairman  to  sign  oi 
their  behalf.  The  Chairman  did  accordingly  sign  anc 
seal  the  agreement  of  reference,  to  which  the  Compau] 
also  put  their  seal. 

The  agreement  purported  to  be  made  (14th  September 
1850)  between  The  London  and  North  Western  Raihoax 
Company  of  the  first  part,  and  the  vestrymen  appointe< 
under  the  above  mentioned  local  Act  of  the  other  part 
It  recited  the  making  of  the  rate,  the  Company's  appea 


(a)  Sut  59  G.  3.  e.  xxxix.  «.  13.  enacU :  "That  no  act  of  the  tai 
vestrymen  shall  be  or  be  deemed  to  be  good  or  valid,  unless  the  aaoie  shal 
be  done  at  some  meeting  to  be  holden  in  pursuance  of  this  Act  (sRTe  am 
except  as  may  be  herein  excepted) ;  and  all  the  powers  and  authorities  b 
this  Act  granted  to  or  vested  in  such  vestrymen  shall  and  may  from  tim 
to  time  be  exercised  by  the  major  part  of  them  present  at  any  such  meetiuj 
(the  number  of  such  vestrymen  present  at  such  meeting  not  being  less  thai 
seven),  and  all  the  orders  and  directions  of  the  major  part  of  such  vestrji 
men  present  at  such  meeting  shall  have  the  same  force  and  effect  as  if  th 
same  were  made  or  done  by  all  such  vestrymen  for  the  time  being  (sav 
and  except  as  may  be  herein  excepted);'*  and  at  every  such  meeting,  if  th 
vicar  be  not  present,  a  chairman  shall  be  appointed,  and  shall  hare 
casting  vote.     See  stot.  1  &  2  fT.  4.  c.  60.  sects.  27,  28. 

Sect.  14  provides  for  entering  all  acts,  orders  and  proceedings  of  tl 
vestrymen  at  each  of  their  meetings  in  a  book  ;  which  entries  shall  be  rca 
at  the  next  meeting,  and,  being  signed  by  the  chairman  of  such  meetin| 
shall  be  deemed  originals,  and  shall  be  evidence  in  all  courts  &c. 
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to  the  vestry,  and  that  they  refused  to  alter  the  assess- 
ment (a) :  "  And  whereas  it  was  afterwards  considered 
that,  instead  of  proceeding  by  appeal  to  the  Court  of 
Quarter  Sessions  for  the  county  of  Middlesex  to  deter- 
mine whether  the  said  Company  were  over  rated  by 
reason  of  the  before  mentioned  assessment,  it  would  be 
reasonable  and  expedient  to  refer  the  matter  in  difference 
to  an  arbitrator :  And  whereas  it  has  been  agreed 
between  the  said  Company  and  the  said  vestrymen 
that  the  said  matter  in  difference,  namely  the  ques- 
tion whether  the  .Company  are  over  rated  in  the  said 
assessment,  shall  be  referred  to"  &c.  (a  barrister) 
upon  the  terms  &c.  after  mentioned :  ^^  Now  these 
presents  witness"  &c.  It  was  then  witnessed,  and 
declared  and  agreed  by  and  between  the  said  parties, 
that  the  said  matter  in  difference,  namely  the  said 
question  whether  &c.,  should  be  referred  to  the  said 
arbitrator,  who  should  have  and  exercise  in  reference 
thereto  all  the  powers  which  the  General  or  Quarter 
Sessions  might  have  had  on  appeal  against  the  said  rate 
under  the  local  Act :  and  that  the  award  should  be  final 
and  conclusive  &c.,  and  that  both  parties  would  abide 
by  and  perform  the  same ;  and  that  the  agreement  and 
award  might  be  made  a  rule  of  Court  "  And  it  is  hereby 
further  agreed  that,  inasmuch  as  the  said  Company  have 
paid  the  full  amount  of  the  rate  charged  upon  them  in 
respect  of  the  before  mentioned  assessments  on  the  several 
properties  hereinbefore  described,  if  the  arbitrator  shall 
award  that  the  assessment  on  any  of  such  properties  shall 
be  reduced,  the  amount  so  overpaid  shall  be  credited  to 
the  Company  on  account  of  the  next  succeeding  rate. 


Queen*»  Bench, 
1852. 
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(a)  An  affidavit  on'bebalf  of  the  plaintiflb  denied  that,  in  fact,  the  vestry 
ever  did  refuse,  or  come  to  any  actual  decision  on  the  subject. 
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And  lastly  it  is  hereby  agreed  that  the  award  of  the  i 
arbitrator  in  reference  to  the  said  assessment  of  the  1 
of  March  1850  shall  regulate  the  assessment  to  \ 
future  rates  which  may  be  made  by  the  said  parish  u[: 
the  date  of  such  award;  and  that  all  payments  made 
the  Company  in  respect  of  such  future  rates  shall 
treated  and  considered  as  payments  on  account,  in  I 
same  manner  as  the  payment  already  made  in  respect 
the  present  rate." 

The  parties  attended  before  the  arbitrator  and  w< 
into  their  proofs;  and  he,  on  29\hApriU  185l»  made  a 
published  his  award,  which  was  taken  up  by  the  vest 
clerk  on  behalf  of  the  vestry.  The  award  assigc 
certain  rateable  values  to  the  Company^s  property  sub} 
to  assessment  in  different  parts  of  the  parish,  and  a 
eluded  by  a  finding,  that  the  Company  were  over-ral 
by  the  assessment  in  question,  and  that  the  sum  payal 
by  them  should  be  reduced  to  9082.  8^.  Zd. 

Between  the  date  of  the  agreement  and  that  of  \ 
award,  two  other  rates  were  made  (lldl  in  the  pou 
on  21st  September 9  1850,  and  \0d,  in  the  pound  on  2 
March,  1851)  on  the  same  rateable  value  (27,350£) 
the  said  rate  of  16th  March,  1850 ;  and,  in  consequei 
of  the  stipulations  in  that  behalf  in  the  agreement 
reference,  the  Company  had  paid  the  rate  of  Septem 
21st;  but  that  of  March  22d  remained  unpaid.  Cal 
lating  the  amount  of  the  two  rates  paid  by  the  Compi 
(16th  March  and  21st  September ,  1850)  on  the  assessa 
value  as  reduced  by  the  award,  they  had  overpaid  to 
amount  of  1100/.  on  those  two  rates,  and  the  balai 
exceeded,  by  418/.  15^.,  the  amount  due  on  the  tl 
rate,  at  the  reduced  estimate. 

A  committee  of  the  vestry  reported  to  them  (on  2 
June,  1851)  the  result  of  the  arbitration,  and   rec< 


XV.   VICTORIA. 


983 


mended  that  a  payment  should  be  made  to  the  Company, 
and  the  assessment  reconsidered  at  the  next  rating;  which 
report  the  vestry  adopted.  At  an  interview  some  time 
after  the  making  of  the  award,  the  vestry-clerk  observed  to 
the  Company's  solicitor  that  there  was  some  mistake  in 
the  award ;  for  that  the  sum  fixed  thereby  as  payable  by 
the  Company  in  respect  of  the  assessment  differed  from 
the  sum  which  the  rate  would  amount  to  if  calculated  at 
Is.  Id.  in  the  pound  on  the  rateable  value  of  the  several 
properties  referred  to  in  the  award :  but  no  intimation 
was  given  that  the  vestry  intended  to  dispute  the  award. 
The  Company's  solicitor,  inJt^y,  called  upon  the  vestry- 
clerk  for  a  settlement  of  the  accounts,  and  proposed  (July 
1 7th)  to  take  the  figures  at  which  the  arbitrator  assessed 
the  rateable  value  of  the  difierent  properties,  and  consider 
such  part  of  the  award  as  referred  to  the  total  amount 
immaterial.  The  vestrymen,  on  July  18th,  served  the 
Company  with  a  summons  to  pay  1139Z.  lis.  3dl,  alleged 
to  be  due  on  the  rate  of  March  22d,  1851.  The  parties, 
in  September  1851,  attended  before  a  magistrate;  and 
the  vestrymen  contended  that  the  award  was  invalid 
and  the  rate  of  March  22d  due,  and  that  no  money  had 
been  paid  specifically  in  discharge  of  the  particular  rate. 
The  magistrate,  as  there  was  a  dispute  on  the  award, 
declined  to  take  notice  of  it,  and  issued  a  distress  warrant. 
A  seizure  was  made ;  and  the  Company  replevied. 

The  vestry-clerk  made  affidavit  in  answer,  stating  that, 
after  the  last  hearing  before  the  arbitrator,  the  deponent 
requested  him  to  appoint  another  meeting  for  the  purpose 
of  enquiring  into  the  accuracy  of  certain  estimates  and 
calculations  which  had  been  put  in  on  behalf  of  the 
Company,  and  which  deponent,  in  his  communication 
to  the  arbitrator,  alleged  to  be  erroneous  :  that  the 
arbitrator  sent  an  answer  declining  to  make  such  appoint* 
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roiume  xriL  ment,  inasmuch  as  the  Company's  counsel,  to  wl 
had  spoken^  objected  to  a  re-opening  of  the  caac 
the  arbitrator  had  in  fact  under-estimated  the  Com 
property,  and  that  there  was  a  mistake  on  the  face 
award,  as  the  arbitrator  therein  made  the  rateable 
of  the  Company's  premises  16,463/.,  but  fixed  tfa 
payable  in  respect  of  them  at  908/.  8«.  3dl,  whic 
not  the  correct  amount  at  Is.  \d.  in  the  pound: 
deponent  suggested  to  the  Company's  solicitor 
the  award  should  be  referred  back  to  the  arbit 
which  was  declined  on  behalf  of  the  Company, 
they  insisted  that  the  rateable  value,  as  fixe 
the  arbitrator,  should  stand,  and  the  amount  of 
as  calculated  by  him,  be  disregarded:  that  depc 
then  said  that,  if  they  persisted  in  such  refusal^ 
vestry  would  contest  the  validity  of  the  award,  and 
the  last  rate  under  a  magistrate's  summons ;  to  whici 
Company's  solicitor  answered  that  they  should 
replevy  and  try  the  right:  That,  in  May^  1851,  1 
vestrymen  were  elected  for  the  parish,  under 
\  &c2  fV.\.c.  60.  (Sir  J.  Hothouses  Act),  in  the  i 
of  forty  who  then  retired:  "  That  the  said  newly  elc 
vestrymen,  without  desiring  to  disturb  the  arrangen 
of  their  predecessors  as  to  any  rates  already  paid  b^ 
said  Company,  declined  to  admit  the  fairness 
justice  of  the  assessment  which  the  said  H^lUam  I 
staffs  (the  Company's  solicitor)  "  insisted  the  vestry 
bound  to  adopt  by  virtue  of  the  said  award  :"  and 
deponent,  on  18th  July  1851,  informed  the  said  W, 
"  that  the  vestry,  as  then  constituted,  disputed 
validity  of  the  said  award,  and  had  come  to  the  coi 
sion  that  they  were  not  bound  to  adopt  the  construe 
of  it  which  he  had  suggested  on  the  part  of  the 
Company ;"  and  that  they  had  determined  to  cause 


XV.  VICTORIA. 


985 


Company  to  be  summoned  before  a  magistrate  for  the 
purpose  "  of  trying  the  validity  of  the  said  award, 
and  ascertaining  whether  the  construction  which  the 
said  Company  insisted  should  be  put  upon  the  said 
award  was  correct  or  not."  The  affidavit  then  stated  the 
proceedings  on  the  summons,  and  upon  the  execution 
of  the  warrant. 
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Crowder,  BramweU  and  Bagley  now  shewed  cause. 
The  plaintiffs  in  replevin  are  calling  upon  the  Court  to 
stay  theu:  own  proceedings.  [Coleridge  J.  Both  parties 
are  actors.]  The  ground  of  motion  is  that  the  proceed- 
ings in  contravention  of  the  award  are  a  breach  of  faith. 
It  must  be  admitted  that  the  award  stands  unreversed, 
no  motion  having  been  made  to  set  it  aside :  but  the 
parishioners  are  not  obliged  to  adopt  it  The  vestrymen 
who  agreed  to  be  bound  by  it  could  not  bind  their 
successors.  [Lord  Campbell  C.  J.  The  conduct  pur- 
sued is  very  disgraceful  to  the  parish.  Coleridge  J. 
Who  could  deal  with  a  parish  which  acted  upon  such 
views?]  The  vestry  stand  upon  their  right  They 
are  differently  constituted  from  the  vestry  which  con- 
sented to  the  reference,  and  may  consult  what  appears 
to  them  to  be  the  good  of  the  rate  payers.  It  has  been 
decided  that  overseers  cannot  submit  the  amount  of  a 
rate  to  arbitration  without  the  intervention  of  justices; 
Thorp  V.  CoU  (a).  [Lord  Campbell  C.  J.  The  question 
here  turns  upon  the  good  faith.  The  Court  constantly 
stays  proceedings  against  which  there  is  no  legal  defence, 
because  they  are  against  good  faith.  Coleridge  J.  By 
agreeing  to  a  reference  you  have  led  the  plaintiffs  out 

(a)  2  Cro.  M,  jr  R*  307.     5.  G  6  T^r.  1047.    JndgmeDt  affinned  in 
Exch.  Cb. ;   Thorp  v.  CMf,  \  M.^  W,  531.     S.  C.  5  T^.  1064. 
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of  their  direct  course  of  defence.  Wightman  * 
would  have  sought  their  remedy  long  since,  t 
Lord  Campbell  C.  J.  An  individual  would  fa 
bound  by  the  agreement  as  the  plaintiffs  seek 
you:  a  parish  must  be  considered  as  a  corpoi 
this  purpose.  You  have  to  contend  that  tfa 
even  if  unobjectionable,  would  not  bind  you.  . 
good  of  the  rate  payers,  an  arrangement  of  t 
may  be  very  beneficial  to  them,  as  it  was  in 
hurst  Case  (a).]  The  plaintiffs  would  have  a 
action  on  the  agreement  if  the  award  were  valic 
might  have  appealed  notwithstanding  the  ag 
It  is  true  that  the  defendants  have  not  movi 
the  award  aside  ;  but  there  are  two  modes  < 
the  validity  of  an  award :  to  move  that  it  be  t 
or  to  put  the  opposite  party  under  the  nee 
enforcing  it.  [Coleritlffe  J.  It  is  not  trying  thi 
of  an  award  to  say  that  no  award  can  bind  yoi 
Campbell  C.  J.  Your  argument  is  that  ea< 
might  have  treated  their  agreement  as  a  null 
suited  their  interest.]  That  is  the  legal  argum 
the  facts  afford  some  equitable  ground  for  th 
taken  by  the  defendants.  The  morality  of  the 
ing,  however,  is  not  in  question.  If  the  Court 
in  this  instance,  will  they  always  interfere  ii 
cases  ?  Or  at  what  degree  of  dishonesty  will  tl 
the  line?  It  is  better  that  some  moral  wrong  si 
done  in  an  individual  case  than  that  such  i 
should  recur.  Parties  should  not  be  encou 
bring  replevin,  and  execute  a  bond,  for  the  direci 
of  having  their  proceedings  set  aside.  Stat.  3  & 
c.  42.  s,  39.  renders  a  submission  to  arbitratioi 
cable  (except  as  there  mentioned)  if  it  can  be 

(a)  Rtgina  T.  Great  Wuiem  Raibpap  Compcmp,  15  Q,  J9.  3^ 
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rule  of  Court:  but  this  submission  could'not  be  made  a   Qu€en*»  Benek. 
rule  of  Court ;  nor  has  there  been  any  application  for 
that  purpose. 


Pashley^  contra.  The  submission  to  reference  was 
fully  acquiesced  in  by  the  vestry  in  July  1850^  and 
their  powers,  under  stat.  59  G.  3.  c.  zzxiz.  s.  3.,  are 
entirely  different  from  those  of  an  overseer :  this  case, 
therefore,  is  not  governed  by  Thorp  v.  CoU  (a),  which, 
moreover,  does  not  touch  the  question  of  good  fiiith. 
Stat.  1  &  2  fT.  4.  c.  60.,  under  which  the  vestry  are 
elected,  does  not  affect  this  case :  the  right  of  appeal  to 
the  vestry  and  from  them  to  the  Sessions,  under  s.  59  of 
the  local  Act,  remained  unaltered.  [Patteson  J.  The 
Company  have  paid  the  whole  rates  of  March  and  Sep- 
tember 1850.]    {Fashky  was  then  stopped  by  the  Court.) 
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Lord  Campbell  C.  J.  This  rule  must  be  absolute. 
The  conduct  of  the  parish  has  been  extremely  disrepu- 
table. The  agreement  entered  into  was  most  advan- 
tageous for  the  parishioners  and  for  the  Company :  the 
stipulation  for  payment  of  a  certain  sum,  to  be  credited 
to  the  Company  in  their  ultimate  account  with  the 
parish,  was  a  reasonable  one,  and  to  be  enforced  if  we 
possibly  can  do  so.  The  parish  deprived  the  Company 
of  their  appeal,  and  inveigled  them  into  a  wrong  course, 
if  the  vestry  did  not  intend  to  go  through  with  the 
reference.  An  award  is  made,  shewing  that  the  Com- 
pany have  overpaid:  then  the  vestry  determine,  not 
that  they  will  move  to  set  aside  the  award,  but  that  they 
will  hold  the  proceeding  at  defiance :  and  they  distrain 
for  a  rate  made  pending  the  reference,  on  the  scale  of 

(a)  2Cro.M.^R.  367.     S.  C.  6  I^.  1047. 
3   8  2 
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the  former  assessment.  The  conduct  is  most  disl 
able :  and  the  only  question  is  upon  our  right  to  im 
I  think  that  we  have  that  right,  on  the  ground  tl 
vestry  have  deprived  the  Company  of  an  appe 
that  it  was  a  violation  of  their  agreement  to  ii 
such  proceedings  as  have  brought  about  the  actios 
we  are  now  called  upon  to  stay.  Under  the  p 
circumstances  of  the  case,  this  rule  must  be  absok 


Pattebon  J.  Without  deciding  whether  or  n< 
agreement  bound  the  present  vestry,  I  think  i 
.that,  under  the  circumstances  which  have  taken 
the  rule  ought  to  be  absolute. 

CoLERiDOE  J.  There  are  certain  instances  in 
the  Courts  have  interfered  when  proceedings  hav( 
taken  in  violation  of  good  faith  :  and,  if  ever 
was  a  case  for  such  interference,  it  is  this.  I 
transaction  stated  to  us,  the  vestry  have  gain 
opportunity  of  making  a  rate  without  appeaL 
they  now  depart  from  the  terms  held  out  ai 
time,  and  say  that  the  Court  shall  not  interposi 


WiQHTMAN  J.  This  is  in  form  an  action  at  th 
of  the  Company ;  but  it  may  be  treated  as,  in  eSi 
action  by  the  parish  to  enforce  a  rate.  The  very  g 
on  which  wc  have  interfered  in  former  cases  to  star 
ceedings  is  that  the  party  applying  had  no  legal  n 
but  would  be  subject  to  injustice  by  a  breach  of  f) 
the  action  went  on.  Here  the  defendants  have  aa 
a  benefit  at  the  expense  of  the  Company,  whict 
would  not  have  had  but  for  the  transaction  whici 
are  seeking  to  annul. 

Rule  abc 
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Queens  Bench, 
lSo2. 


Driver  against  Thomas  Burton. 

ASSUMPSIT  for  money  paid,  and  on  an  account  A.  applied  to 
Stated.     Flea,  Non  assuinpsit.     Issue  thereon.  were  in  part. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Ltrndon  loan.  D^and 
sittings  after  last  Trinity  Term,  it  appeared  that  the  i^puncL^bJ" 
plaintiflF  and  a  person  named  Sheppard  were  in  partner-  ^.'g'^ed  an*^ 
ship  together:  and  that,  in  November,  1850,  the  defend-  ^^^°7^^gj'^h 
ant's  son  applied  to  them  for  a  loan  of  100/.    The  plaintiff  \^  declared 

^*^      ^  *^  that,  if  he  dis- 

gave  him   a  bill  accepted  by  the  plaintiff  alone;   and  counted  n/s 

acceptance,  he 
defendant's  son  signed  the  following  memorandum :  would  remit  his 

"  Southampton,  November  24th,  1850.  to  D.  and  s, 

"  I  hereby   acknowledge  that  I  have  received  from  a<ieptimce  dis* 

Messrs.  Driver  and  Sheppard  Mr.  Driver's  acceptance  airn^remit 

for  one  hundred  pounds  (lOOi)  at  three  months  from  bis  own  accept- 
*  ^  '  ance.     D.  was 

this  date;  and,  in  case  I  discount  it  in  town,  I  will  remit  afterwards  sued 

'by  the  holder 

them  my  acceptance  for  the  same  amount  and  at  four  of  his  accept. 

ance,  and  paid 
months.  the  amount  out 

«  Pro  Thomas  Burton.     Frederick  Burton.''  ll^f^l^^""'"' 
The  defendant  got  the  plaintiff's  acceptance  discounted,  j)^  ^^  enthied 
but  did  not  remit  his  own.     The  plaintiff  was  sued  upon  ^onTy  piid  to 
his  acceptance  by  a  third  party,  who  was  the  holder;  and  b'w.'we.  upon 

tr  J  r      j^  'an  implied  con- 

he  paid  the  amount  out  of  the  partnership  funds.     He  tract  by  ^.  to 

^  *  *  mdemnifyhim, 

then  brought  the  present  action  to  recover  such  amount,  arising  upon 

D.  being  corn- 
It  was  objected  that  Sheppard  should  have  been  a  co-  pelled  to  pay 

plaintiff,  and  also  that  an  action  for  money  paid  did  not  ance:  and  that 

lie.     The  Lord  Chief  Justice  directed  a  nonsuit  to  be  •,„  JJfch  wtion," 

entered,  leave  being  reserved  to  the  plaintiff  to  move  to  actbnSadLe" 

brought  against 
A,,  on  the  written  agreement,  for  not  remitting  the  cross  acceptance,  S.  must  then  have 
been  a  co-plaintiff. 
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Volume  xvir,  sct  aside  the  nonsuit,  and  to  enter  a   vcrdi 

^^^^'  plaintiff. 

DaivKB  PFatson,  in  lafit  Michaelmas  Term,  obtained 

BtaTON.  accordingly.     In  this  term  (a) 


II 


IP 


Knowles  and  Dodsworth  shewed  cause.  T 
should  have  been  by  Driver  and  Sheppart 
The  present  action  assumes  an  implied  a 
between  the  plaintiff  and  the  defendant, 
defendant  should  repay  to  the  plaintiff  the  a 
his  acceptance.  But,  first,  it  is  clear,  upon  the 
that  such  implied  agreement,  if  it  existed  at  all 
between  the  plaintiff  and  the  defendant  al 
between  the  plaintiff's  firm  and  the  dcfenda] 
acceptance  was  by  Driver  alone ;  but  it  was 
consequence  of  an  application  to  Driver  and  i. 
The  effect  of  the  transaction  is  the  same  as  if  Z^ 
Slieppard  had  given  the  acceptance  of  any  thii 
Secondly,  such  implied  agreement  would  arise  o 
Driver  having  to  pay  the  amount  of  his  acceptai 
it  is  paid,  not  out  of  Driver's  money,  but  oi 
partnership  funds.  The  action,  therefore,  oug 
by  both  partners  jointly,  inasmuch  as  they  hav 
interest  and  a  joint  liability ;  SUngsby^s  i 
Osborne  v.  Harper  (c),  Anderson  v.  Martin 
The  non-joinder  of  Sheppard  is  not  a  merely  t 
point :  if  Sheppard  had  joined,  the  defendan 
have  been  able  to  plead  a  set-off  against  t 
which  he  is  now  precluded  from  doing.  More 
action  for  money  paid  does  not  lie  under  these 


(a)  Janwuy  13tb. 
and  Wightman  Js. 
(6)  5  Pep.  18  b. 
(</)  1  EatU  497. 


Before  Lord  CampbeB  C.  J.,   PatUtam 


(«)  5  East,  * 
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stances.     Any  implied  agreement  is  destroyed  by  the  Quten^t  Beneh. 
special  agreement  contained  in  the  memorandum  signed  * 

on  behalf  of  the  defendant ;  and  it  is  upon  that  special  l^R^y^R 
agreement  by  the  defendant  to  remit  his  acceptance  Burton. 
that  the  action  should  have  been  brought ;  Buckler  v. 
Bvttivant  {a).  [Colertdge  J.  The  special  agreement, 
on  the  face  of  it,  is  with  another  party.]  The  consider- 
ation upon  which  the  acceptance  of  the  plaintiff  is  given 
is  the  remitting  of  the  defendant's  acceptance ;  the 
implied  agreement,  therefore,  to  repay  the  amount  of 
the  plaintiif 's  acceptance  is  excluded,  and  an  action  for 
money  paid  will  not  lie.  Taussaint  v.  Martinnant  (jb) 
is  in  point  It  is  true  that  in  the  present  case  the  cross 
acceptance  was  not  given  as  in  Buckler  v.  Buttivant{a) ; 
but  the  result  of  the  special  agreement  to  give  a  cross 
acceptance  is  the  same  as  in  that  case ;  the  action  can 
be  only  upon  such  special  agreement. 

Watson  and  Maynard,  contra.  The  plaintiff  is  entitled 
to  sue  alone.  The  money  was  paid  by  him  to  discharge 
his  own  separate  liability.  It  is  contended  that  the 
action  can  be  brought  only  by  those  with  whom  the 
original  contract  was  made.  But  that  is  not  so ;  if  the 
acceptance  had  been  given  by  Driver  and  Skeppardy 
and  Driver  alone  had  been  compelled  to  pay.  Driver 
might  have  sued  alone.  Osborne  v.  Harper  (c)  is  not 
in  point :  there  was  no  joint  payment  here.  The  party 
who  paid  the  amount  of  the  acceptance  was  Driver 
alone,  although  he  drew  upon  the  partnership  account. 
[LfOrd  Campbell  C.  J.  Is  it  not  practically  the  same  as 
if  both  partners  had  paid  ?]  The  money  was  paid  out 
of  the  partnership  account ;  but  it  was  paid  to  discharge 

(a)  3  East,  12.  (6)  2  T.  R.  100. 

(e)  5  Eaat,  225. 
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Driver 
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BURTOK. 


rohmeXViL  Driver^s   liability  only.     The  action  was   against 

1__  alone ;  he  had  no  defence,  and  paid  the  money  out 

fund  which  was  under  his  controul.  The  nata 
that  fund  is  not  material;  the  real  question  is  v 
liability  was  discharged  by  the  payment.  [Lord  Can 
C.  J.  If  it  was  a  separate  transaction  with  Drhx 
would  not  signify  with  whose  money  the  payment 
made.]  It  is  a  separate  transaction  as  regards 
acceptance,  though  not  as  regards  the  special  a| 
ment.  [Lord  Campbell  C.  J.  As  between  Driver 
the  holder  of  the  acceptance.  Driver  alone  was  lii 
as  between  Driver  and  the  defendant,  Driver  appea 
have  acted  with  Sheppard  throughout.]  That  mi 
so ;  but  the  plaintiff  is  not  suing  upon  the  special  aj 
ment  It  is  contended,  but  not  correctly,  that  the  a 
should  have  been  upon  such  special  agreement, 
that  an  action  for  money  paid  will  not  lie.  An  a 
for  money  paid  lies  in  three  cases:  first,  where 
plaintiff  pays  at  the  request  of  the  defendant;  seco 
where  the  plaintiff  (as  here)  pays,  by  compulsic 
debt  for  which,  as  between  himself  and  the  defen 
the  defendant  is  primarily  liable;  thirdly,  where, 
being  no  original  debt,  the  plaintiff  is  compelled  b 
wrongful  act  of  the  defendant  to  pay.  The  acceptan 
Driver  was,  substantially,  an  accommodation  accept 
the  consideration  upon  which  it  was  given  having  f 
The  defendant  agreed  to  give  a  cross  acceptance  by 
of  indemnity.  He  did  not  do  so:  and  he  was  ther 
bound  to  pay  the  amount  of  Driver's  acceptance 
its  maturity.  He  did  not  pay  it;  and  Driver  was  c 
quently  compelled  to  pay  that  which  the  defer 
ought  to  have  paid.  The  defendant  is  therefore  1 
to  an  action  for  money  paid,  at  the  suit  of  Driver. 
default   of   the   defendant  in   not  remitting  his 
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acceptance  destroyed  the  special  contract,  and  created  Queen*»  Bmch. 

an  implied  contract  to  indemnify  Driver  for  his  compul-  ' 

sory  payment.     [Lord  Campbell  C.  J.     I  understand         "^** 

you  to  say  that,  if  the  defendant  had  given  his  cross      Burton. 

acceptance,  he  would  not  have  been  bound  to  take  up 

Driver^B.']    That  is  so.    When  he  failed  to  give  his  cross 

acceptance,  and  the  plaintiff  was  thereupon  compelled 

to  pay,  the  implied  contract  arose ;  Bleaden  v.  Charles  (a), 

Aspreyy.  Levy(b)  (recognized  in  Hooper  v.  Treffty(c)  ). 

[Lord  Campbell  C.  J.     It  IB  much  the  same   case  as 

where  a  lessee  assigns,  and  the  lessor,  through  default  of 

the  assignee,  is  compelled  to  make  a  payment  which 

the   assignee  should  have   made.]      Li  that  case  the 

lessor  may  have  an  action  for  money  paid  against  the 

assignee,  provided  there  was  no  original  obligation  on 

the  lessor  to   pay.      The   rule  appears  in   Spencer  v. 

Parry  (d).     It  is  objected   that   there  was  no  privity 

between    the   plaintiff   and   the    defendant      But   the 

decision  in  Hooper  v.  Treffry  (c)  shews  that  the  fact  of 

the  plaintiff's  acceptance  being  given  to  the  defendant 

at  his  request  creates  a  sufficient  privity  between  the 

twa     As  to  the  argument  that  the  defendant  cannot 

plead  a  set-off,  owing  to  the  non-joinder  of  Sheppardy 

it  is  clear  that  he  could  not  at  any  rate  have  pleaded  it 

upon  the  present  contract,  which  is  simply  a  contract 

to  indemnify. 

Cur,  adv.  vuU. 

Lord  Campbell  C.  J.,  on  a  subsequent  day  of  the 
term  (January  27th),  delivered  judgment 


(a)  7  Bing.  246.  (6)  16  M.  ^  W,  851. 

(c)  1  Exch,  17.  (e/)  ^  A.^  E,  331. 
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The  defendant  wanted  an  advance  of  mo 
Driver  and  Sheppard.  They,  instead  of  mo 
him  an  acceptance  of  Driver  alone.  The  t 
agreed  that  if  he  discounted  that  acceptance 
gjve  his  own  acceptance  to  Driver  and  Shepjh 
did  discount  Driver^%  acceptance,  but  did  not 
own.  Afterwards  Driver  was  sued  bj  a  hold< 
acceptance,  and  paid  the  money  out  of  the 
Driver  and  Sheppard.  He  then  brought  th 
against  the  defendant  for  money  paid.  The  qc 
whether  Sheppard  ought  to  have  been  a  co-plai 

If  thb  had  been  an  action  on  the  agreenu 
doubtless  Sheppard  must  have  been  joined  as  a 
But,  when  the  defendant  refused  to  give  his  a< 
according  to  the  agreement,  it  appears  to  us 
acceptance  of  Driver  became  one  without  coDf 
for  the  accommodation  of  the  defendant ;  and  th^ 
new  implied  contract  arose  by  law  on  the  pa 
defendant  to  indemnify  the  accommodation  acce 
is,  the  plaintiff  Driver  alone.  He  alone  could 
to  the  holder  of  the  bill ;  and  he  alone  was  su 
although  the  money  he  paid  to  take  up  his  ac 
was  that  of  himself  and  Sheppard^  yet  we  thin 
was  his  payment  as  much  as  if  he  had  borrc 
money  from  his  bankers  or  any  stranger. 

If,  under  the  new  state  of  things,  when  the  d 
had  refused  to  give  his  acceptance,  he  had 
requested  Driver  and  Sheppard  to  take  up 
acceptance,  he  might  have  been  liable  to  both  fc 
paid :  but,  in  the  absence  of  any  such  request, 
that  the  legal  right  to  sue  for  money  paid  mus 
on  the  legal  liability ;  and  that  was  in  Driver  al 

Rule 
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Queen  M  Bench. 

1852. 


Reeves  and  another,  Trustees  of  The  Second 
Borough  of  SouTHWABK  Benefit  Building  and 
Investment  Association,  against  White. 

/COVENANT.     The  declaration  stated  that, after  the  Declaration,  in 

passing  of  stat.  9  &  10  Vict  c.  27.9  the  above  named  ^^hidra. 

tare  of  mort- 
ga^  between 


5  Society, 

all  the  rales  of  the  Society,  and  to  make  all  payments*  in  respect  of  his  shares,  which 
were  required  by  the  said  rules.  Breaches :  1.,  that  defendant  did  not  pay  certain  monthly 
instalments,  according  to  rule  19;  2.,  that  he  did  not  pay  the  subscriptions  upon  his  said 
shares,  according  to  rule  13 ;  3.,  that  he  did  not  pay  cerUin  fines  incurred  by  him, 
under  rules  13  and  14,  by  non-payment  of  the  said  instalments  and  subscriptions. 

Pleas:  1.,  That  rule  33  provided  that  **the  directors  shall  decide  upon  all  disputes  that 
may  arise  between  this  Society  and  any  member,**  "  respecting  the  construction  of  or  anv 
omisvion  in  these  rules,  or  respecting  any  other  matter  relating  to  this  Society  and  such 
member  ;*'  •*  and  the  decision  of  the  directors,  if  satisfactory  to  both  parties,  shall  be 
conclusive ;  but,  if  not  satisfactory,  such  dispute  shall  be  referrad  to  arbitrators,  pursuant 
to  sUt.  ]0  G.  4.  e.  56.  g.  27.;**  That  the  causes  of  action  were  matters  in  dispute 
between  the  Society  and  defendant  as  a  member,  respecting  matters  relating  to  the  Societv : 
that  arbitrators  were  duly  appointed  according  to  the  sud  rules,  and  continued  to  be 
arbitrators  thenceforth  &e. :  and  that  defendant  never  had  notice  of  or  assented  to  any 
decision  of  the  directors,  and  had  always  been  ready  and  willing,  as  the  directors  and 
the  plaintifis  well  knew,  to  refer  the  said  matters  to  the  said  arbitrators.    Verification. 

2.  That  rule  18  declared  That,  before  any  member  should  be  allowed  to  receive  the 
amount  of  the  appropriation  mentioned  in  the  rule,  he  should  deliver  to  the  manager  a 
statement  in  writmg  containing  the  nature  and  situation  of  the  premises  intended  to  be 
offered  as  security,  and,  if,  after  a  survey,  and  report  made  to  the  directors,  they  were 
satisfied  that  the  premises  were  sufiBcient  security,  they  should  have  the  title  examined 
and  approved,  and  then  200/.  should  be  advanced  by  the  Association  upon  the  member 
executing  a  mortgage  to  them  of  the  property  purchased  by  the  appropriation,  or  other 
property.  That  rule  19  provided  that,  if,  after  execution  of  a  mortgage,  a  member  failed, 
for  six  monthly  nights,  to  pay  and  observe  all  subscriptions,  pavments  and  regulations,  the 
directors  should  appoint  a  nerson  to  collect  the  rents  and  pronts  of  the  premises ;  and,  if 
these  were  insu£Bcient,  or  it  the  member  refused  to  allow  or  empower  sucn  collection,  or,  if 
required,  himself  to  collect  and  pay,  the  directors  were  empowered  to  sell  the  property 
mortgaged.  That  the  present  causes  of  action  were  in  respect  of  subscriptions  and  other 
payments,  due  from  defendant  for  more  than  six  calendar  months  after  the  execution  by 
nim,  as  a  member,  of  the  mortgaffe  deed :  and  that  defendant,  after  his  execution  of  the 
deed,  neglected  for  six  monthly  nights  to  pay  and  perform  his  subscriptions,  payments  and 
regulations.  That  the  moiigaged  premises  always  had  been  and  were  sufficient  security : 
and  that,  if  the  directors  had  appointed  a  person  to  collect  the  rents  and  profits,  the  pro- 
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Fobime  xvu.  Association,  being  a  benefit  building  society,  was  fo 
and  established  in  pursuance  of  the  statutes  then  in  1 
and  then  made  certain  rules  for  its  government,  ¥ 
were  afterwards  duly  certified,  allowed  and  entcrc 
pursuance  of  the  statutes  in  that  behalf;  and  which 
The  count  then  recited  certain  of  the  i 


Reeves 
White. 


ceedfl  would 

have  sufficed  to  rules  &C. 
dischfrge  all 
costs  of  coUec-  aS  follows, 
tion,  and  reim- 
burse to  the  As-       3.  That  the  first  meeting  of  this  Society  should  be  held  to  receh 
sociauonallthe        ..  .,  .,,.^.  .a^^^^ut 

said  subscrip-     "cnptions  and  other  moneys  on  the  1 1th  February  1847,  at  the  u 

tions  and  other  Institution,  Bnro%tgh  Road,  in  the  county  of  Surrey,  where  the 

payments.  And  me^^ingg  ^f  tj,^  Society  were  to  be  held  on  the  second  Tkunday  in 

had  always  succeeding  month  between  the  hours  of  seren  and  nine  o'clock 

been  ready  and  evening,  or  at  such  other  times  and  places  as  the  board  of  directors 

and  empower  ^  ^^^  ^^^  ^^  ^^^^  appoint ;  but,  should  the  last  meeting  fall  on  Ckt 

such  collection;  Day,  the  subscriptions  &c.  should  be  payable  on  the  following  day. 
AediJ^ow**'       6.  That  all  deeds,  writings,  and  securities  to  and  from  the  fi 

nor  the  trustees  *^<>^^^  ^  made  and  taken  in  the  names  of  the  trustees.     That,  wb 

had  appointed  trustees  should  be  required  to  commence  or  defend  any  action,  i 

collect  the  said  P^^'^cution  in  law  or  equity,  they  should  receive  at  the  expense 

rents  and  pro-  Society  a  bond  of  indemnity  from  the  directors,  who  were  thereb 

fitt.  or  required  powered  to  execute  the  same  at  the  cost  and  liability  of  that  Society 
collect  them  ^^*  "^^^^  ®^^  member  should,  at  the  first  monthly  meeting  < 

himself.  ^  association,  pay  his  or  her  gubscription  of  1 U.  upon  each  share,  and  s 

Ra?    t**  °^°  every  subsequent  monthly  meeting,  pay  the  said  subscription,  to 

to  plea  1.,  with  all  fines  which  might  be  levied  upon  him  or  her ;  and  that  each  n 

That  the  rules    neglecting  so  to  do  be  fined  according  to  the  fines  for  omission  set  f< 
were  duly 
certified, 

allowed  and  enrolled,  and  the  first  meeting  of  the  Society  after  such  enrolment  waa 
before  defendant  became  a  member  or  executed  the  mortgage  deed.  That,  by  ao 
mistake  and  oversight  on  the  part  of  the  Society  and  its  officers  and  members,  no  arbi 
were  elected  or  appointed,  according  to  rule  33,  at  such  meeting  or  afterwards 
that,  when  defendant  became  a  member,  and  when  the  causes  of  action  accrued,  and  i 
commencement  of  this  suit,  there  were  no  arbitrators  to  whom  any  such  matters  as  men 
in  the  said  rule  could  be  referred.     Without  this,  that  arbitrators  were  duly  appointm 

Held,  on  demurrer  to  the  replication  to  plea  1.  : 

1.  That  the  declaration  shewed  a  right  of  action  in  plaintiffs  as  trustees,  under  stati 
r.  4.  c  32.  t,  4.  and  10  G.  4.  e.  56.  «.  21. : 

2.  That  plea  1 .  was  good,  inasmuch  as  the  summary  remedy  provided  by  the  statui 
the  settlement  of  disputes  by  arbitration  is  exclusive,  and  ousts  tne  superior  Courts  of 
diction : 

3.  That  the  traverse,  in  the  replication  to  plea  1.,  of  the  allegation  that  arbitrate 
been  duly  appointed,  was  a  sufficient  answer  to  such  plea. 

Held,  also,  on  demurrer  to  plea  2.,  That  plaintiffs  were  entitled  to  judgment,  ina 
as  the  power  to  collect  rents,  or  to  sell,  given  to  the  directors  by  rule  1 9,  did  not  p 
bringing  an  action  on  the  express  covenant  to  pay  the  subscriptions. 
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the  14th  rule  ;  and  for  the  seventh  and  each  following  month  the  further 
sam  of  2«.  per  share.  That,  when  the  fines  to  be  imposed  by  those  rales 
should  amount  to  10«.  or  upwards  per  share,  the  member  in  arrear  should 
pay  fines  upon  such  arrear  of  fines  in  the  proportions  set  forth  by  the 
14th  rule. 

1 4.  That  every  member  neglecting  or  refusing  to  pay  his  or  her  sub- 
scription by  the  day  or  time  appointed  should  be  fined  6d.  for  the  first 
month,  6J.  for  the  second  month,  and  so,  should  the  fine  be  continued,  6d, 
per  month  for  each  subscriptbn  in  arrear  for  six  months,  and  for  the 
seventh  and  following  months  2j.  per  share.  That,  if  any  member  should 
be  in  arrear  in  respect  of  his  or  her  subscription,  return  of  appropriations, 
or  fines,  for  more  than  one  month,  every  payment  after  of  such  member,  if 
not  sufficient  to  discharge  the  whole  amount  thereof,  should  be  applied  first 
to  the  liquidation  of  what  should  be  owing  for  the  first  month,  and  then  in 
discharge  of  the  arrear  of  each  succeeding  month.  The  amount  of  fines 
for  the  non-payment  should  for  every  share  be  in  the  same  ratio  as  such 
instalments  should  bear  to  the  monthly  subscriptions  payable  on  an  original 
share. 

17.  That,  at  least  a  month  before  the  money  at  the  bankers*  should  be 
expected  to  amount  to  200/.,  an  appropriation  of  that  sum  should  be  made 
in  the  manner  particularly  described  in  the  said  mle.  That  every  member 
holding  one  share  of  80/.  should,  on  such  share  being  drawn  as  the  share 
to  the  holder  of  which  an  appropriation  was  to  be  made,  take  up  one  share 
and  a  half  more  to  make  up  the  amount  of  200L ;  and  every  member 
holding  half  a  share  of  402.  should,  on  its  being  so  drawn,  take  up  three 
quarters  of  a  share  more  to  make  up  the  amount  of  100/,,  and  in  the  like 
manner  in  proportion  for  quarter  shares  when  drawn ;  which  sums  were  to 
be  advanced  as  set  forth  in  the  following  rules  ;  and  that  the  subscriptions 
for  such  two  shares  and  a  half  should  be  at  the  rate  of  2/.  4«.  4d.  per  month 
for  the  advance  of  200/.,  and  for  the  advance  of  100/.  it  should  be  U  2«.  2d, 
per  month. 

18.  That,  before  any  member  should  be  allowed  to  receive  the  amount 
of  such  appropriation,  he  or  they  should  deliver  or  cause  to  be  delivered  to 
the  manager  a  statement  in  writing  containing  the  nature  and  situation  of 
the  premises  intended  to  be  ofiered  for  the  security  thereof,  according  to  a 
form  annexed  to  the  said  rules,  and  such  security  should  be  examined  and 
approved  of  in  manner  in  the  said  rules  mentioned  (see  the  second  plea) ; 
and  the  said  sum  of  200/.  should  be  advanced  out  of  the  Society's  money 
in  the  hands  of  the  bankers  of  the  Association,  provided  such  member 
should  execute  a  mortgage  of  the  property  purchased  by  the  appropriation, 
or  some  other  property  of  sufficient  value,  to  the  Society,  and  deposit  the 
same  and  all  other  necessary  title  deeds  relating  thereto  with  the  trustees 
as  security  for  the  repayment  of  the  said  sum  of  200/L,  with  such  other 
sums  as  by  those  rules  were  required  to  be  paid. 
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19.  That  the  mortgige  deed  should  be  to  tecore  to  the  See 
payment,  by  the  member  receiving  the  appropriatioii*  of  the  siim 
per  year  towards  the  repayment  of  2002.  advanced  upon  bis  than 
the  whole  sum  of  2002.  should  be  returned ;  and,  until  such  lun 
paid,  the  whole  of  the  writmgs  and  deeds  of  the  property  sboold  be 
custody  of  the  Society ;  the  payments  to  be  made  monthly ;  during  tl 
of  paying  the  202.  per  year  or  any  larger  sum  in  proportion,  the  ■ 
should  continue  to  pay  his  or  her  subscription  of  II «.  per  month  thi 
as  though  he  had  not  received  his  appropriation.     (See  p.  1003»  poi 

36.  That  the  word  **  trustees"  should  mean  such  persons  a^  sho 
appointed  to  hold  such  o£Bce  for  the  time  being.  The  word  "i 
should  mean  a  calendar  month. 

37.  That,  when  the  purposes  of  that  Society  should  have  beeo 
pleted  by  each  of  the  shares  havmg  obtained  its  appropriation,  the 
priatious  should  terminate :  That  the  whole  of  the  money  sohscril 
each  share  should  be  returned  to  the  shareholders  or  to  their  execv 
administrators  in  the  following  manner.  Those  members  who  shoal 
fully  repaid  the  2002.  should  be  at  liberty  to  draw  quarterly  for  the  a 
of  their  subscriptions  paid  into  the  Society,  in  the  same  order  as  the 
were  drawn,  except  as  after  mentioned ;  and,  after  satisfaction  of  the 
of  the  said  members,  the  amount  of  subscriptions  doe  to  each  of 
members  who  should  not  have  fully  repaid  the  200L  should  be  set  ol 
time  to  time  as  so  much  money  paid  on  account  of  the  latter  part 
said  2002. :  thus  the  member  who  should  obtam  his  property  at  the 
twelve  years  would  then  be  entitled  to  receive  from  the  Society  abo« 
which  sum  of  802.,  being  deducted  from  the  2002.,  would  leave  a  fa 
of  12021,  which  the  said  member  would  pay  off  in  four  years.  The 
of  the  subscriptions  were  to  be  thus  returned,  with  the  exception  of .' 
per  annum  from  each  member,  which,  together  with  whatever  u 
should  be  received  from  the  bankers,  and  all  fines  paid  in  obedience 
rules,  should  be  appropriated  to  the  paying  of  the  necessary  expei 
the  Society.  If,  from  any  unforeseen  loss  or  damage  that  might  b 
tained  by  the  Society,  it  should  appear  that  that  sum  is  insufficient  f 
defrayment  of  the  expenses  of  the  Association,  it  should  be  lawful  fl 
deficiency  to  be  made  up  by  a  proportionate  deduction  from  the  rel 
subscriptions;  and  that  then  three  fourths  in  number  of  the  me 
present  at  any  meeting  convened,  by  giving  seven  days'  notice  to 
member,  should  have  full  power  to  declare  that  Association  at  an  en 
all  the  accounts  should  be  finally  closed,  and  such  resolution  shov 
effectual  at  law  and  in  equity  as  a  release  from  all  the  members. 

The   count   then   proceeded  to  allege :  That,  at 

time  of  the  making  bj  defendant  of  the  indenture  i 

mentioned,    Joseph    Stern/    and    Joseph     Hunt    y 
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the  trustees  of  ihe  Society,  and  thereupon,  to  wit  on  29th  Queen**  Bench. 

September^  1849,  by   indenture   of  mortgage,  between  !_ 

defendant  of  the  one  part,  and  the  said  J.  S.  and  J.  H.       ^*^^" 

(therein  described  as  trustees  &c.)  of  the  other  part,  after       White. 

reciting  that,  in  accordance  with  the   rules  of  the  said 

Society,  the  defendant  having  become  a  member  of  the 

said  Society,  the  sum  of  600L  had  been  duly  appropriated 

to  him  in  respect  of  his  shares  in  the  Society,  by  way  of  loan, 

to  be  repaid  as  in  the  said  indenture  after  mentioned : 

and  further  reciting  that,  the  directors  of  the  said  Society 

being  prepared  to  pay  defendant  the  said  600/.  in  respect 

of  the  said  shares,  he  had  requested  them  to  advance 

him  the  same,  and  defendant  had  proposed  to  grant  the 

release  therein  contained  by  way  of  mortgage  to  the 

trustees  of  the  said  Society  pursuant  to  the  rules  of  the 

said  Society :  it  was  witnessed  that,  in  consideration  of 

the  premises  mentioned  in   the  indenture,  and  of  the 

sum  of  600/.  to  the  defendant  paid  by  the  said  J.  S.  and 

J,  H,  aa  such  trustees,  defendant  did   thereby  grant, 

bargain,  sell,  alien  and  release  to  J.  S.  and  J.  H.^  their 

heirs  and  assigns,  all  that  piece  or  parcel  of  land  &c. 

upon  certain  mortgage  trusts  therein  contained:  And 

defendant  did  thereby,  for  himself,  his  heirs,  executors, 

&c.,  covenant  and  agree  with  J.  S.  and  J.  H.y  their  heirs 

and  assigns,  and  their  successors,  trustees  for  the  time 

being  of  the  said  Society,  that  he,  defendant,  his  heirs, 

executors,  &c.,  would  at  all  times  thereafter  make  the 

several  payments,  and  perform  all  the  rules  of  the  said 

Society,  in  respect  of  the  said  shares  or  otherwise  on  his 

or  their  part  to  be  made  and  performed :  which  said 

indenture  was  and  is  a  security  to  the  said  Society,  and 

was  taken  in  the  names  of  the  tnistees  aforesaid  for  the 

use  and  benefit  of  the  said  Society,  pursuant  to  the  sud 
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rules.  That  the  said  Society  had  continued  fro 
establishment  thereof,  and  during  all  that  time  bat 
entitled,  to  have,  and  had  had,  the  benefit  of  tbe  si 
provided  for  the  establishment  and  regulation  of  I 
building  Societies;  and  during  all  that  time  tb 
monthly  meetings  had  been  duly  holden ;  and  tbe 
had  from  the  making  thereof  continued  in  force ;  ai 
purposes  of  the  said  Society  had  not  been  complet 
each  of  the  shares  having  obtained  its  appropriatii 
otherwise  howsoever;  and  the  said  Society  was  c 
an  end;  and  the  said  instalments  and  subscrip 
and  fines,  still  continued  payable,  pursuant  to  the 
13th,  14th  and  19th  rules.  And,  although  tbe 
Society  and  the  trustees  thereof  for  the  time  t 
including  the  plaintiffs,  had  always  respectively  oba 
and  performed,  and  been  ready  &c.  to  observe  & 
matters  and  things  by  them  respectively  to  be  oba 
and  performed  according  to  the  said  indenture,  ao< 
said  advance  of  600/.  was,  to  wit  on  &c.,  duly  made 
although  defendant,  from  the  making  of  the  said  ii 
ture  by  him  hitherto,  had  been  a  member  of  the 
Society,  nevertheless  defendant  did  not  nor  would  y 
pay  60/.  towards  the  repayment  of  the  moneys  adv£ 
as  aforesaid  by  monthly  payments  according  to  rul< 
but,  on  the  contrary  thereof,  a  large  sum  of  monc 
wit  3521,  became  and  was  due  and  in  arrear  from 
by  the  defendant  to  the  Society  for  and  on  accon 
seven  calendar  months  then  last  elapsed. 

Second  breach:   that,   although  defendant,    at 
making  of  the  said  indenture  by  defendant  as  i 
said,  and   thenceforth  during  a  long  period  of 
to    wit    seven    months    next    preceding    and    ei 
with  and  including  Jurie  1851,  was  the  holder  of 
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shares  in  the  said  Society,  yet  defendant  did  not  nor  QiieeH*»  Bench. 

1852 
would  pay  the  subscriptions  due  by  him,  pursuant  to J 

rule  13,  in  respect  of  the  three  shares;   but,  on  the       Rkevbs 

contrary,  &c.   (averment    that   Hi    lis.   became   and       White. 

was  due  and  in  arrear,  pursuant  to  nile  13,  for  twenty 

one  subscriptions  of  lis.  Sd.,  each  accruing  due  in  the 

said  seven  months  in  respect  of  the  three  shares). 

Third  breach :  that,  although  defendant  on  the  occa- 
sions aforesaid,  to  wit  at  the  monthly  meetings  of  the  said 
Society,  holden  in  the  said  seven  months  respectively, 
neglected  to  pay  and  did  not  pay  his  monthly  instal- 
ments and  subscriptions  as  aforesaid,  and  thereby  in 
each  of  those  months  incurred  and  became  liable  to  pay 
fines  pursuant  to  the  rules  &c. ;  averment  that  defendant 
did  not  pay  such  fines,  and  the  said  fines,  amounting  to 
3/.  Is,  6(Li  were  still  due  &c. 

Plea  1.  That  one  of  the  said  rules  so  certified  &c., 
and  which  rules,  at  the  time  of  the  making  of  the  said 
indenture  &c.,  and  defendant's  becoming  a  member 
&c,  were,  and  continually  thence  had  been,  in  full  force 
&c.,  was  in  the  words  and  figures  following,  viz. 

Arbitrtttion.  33.  The  director!  shall  decide  upon  til  dispates  that  may 
arise  between  this  Society  and  any  member,  or  any  person  complaining  on 
account  of  any  member,  respecting  the  construction  of  or  any  omission  in 
these  rules,  or  respecting  any  other  matter  relating  to  this  Society  and 
such  member  or  person  ;  and  the  decision  of  the  directors,  if  satisfactory 
to  both  parties,  shall  be  conclnsiTe ;  but,  if  not  satisfactory,  such  dispute 
shall  be  referred  to  arbitrators,  pursuant  to  10  G.  4.  c  56.  t.  27. ;  and  five 
arbitrators  shall  be  elected  at  the  first  meeting  after  the  enrolment  of  these 
rules,  &C.  (three  to  be  chosen  by  ballot  to  decide  any  matter  in  difierence. 

The  plea  further  stated :  That  each  and  every  of  the 
claims  and  causes  of  action  in  the  declaration  mentioned 
were,  before  and  at  the  commencement  of  this  suit, 
matters    in    dispute    arisen    between    the    Society   in 
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ro/«fR«  xrn.  the  said  rule  mentioned  and  the  defendant  as  a 
ber  thereof,  respecting  certain  matters  relating 
said  Society  and  the  defendant  as  such  m 
thereof,  within  the  meaning  of  the  said  rule: 
is  to  say,  the  defendant,  as  such  member, 
and  at  the  commencement  of  this  suit,  dispute 
Iial)ility  to  pay  the  several  amounts,  the  non-pa; 
whereof  was  relied  upon  in  the  respective  breach* 
in  the  declaration,  to  the  said  Society,  or  to  the  pla 
as  trustees  thereof,  and  the  right  of  the  said  S 
and  the  trustees  thereof,  or  either  of  thero,  und< 
said  rules,  to  bring  or  maintain  any  action  in  n 
thereof  against  the  defendant  as  such  member: 
arbitrators  were  duly  appointed  according  to  the 
rule,  and  continued  to  be  arbitrators  thenceforth 
and  at  the  commencement  of  this  suit:  And  th 
defendant  had  never  at  any  time  had  notice 
assented  to  any  decision  of  the  said  directors  upo 
said  matters  in  dispute,  and  had  always,  firora  the 
when  the  said  dispute  so  arose  and  the  allc^ged  ca 
action  accrued,  as  in  the  declaration  mentioned,  hit 
l)ccn  ready  and  willing,  as  the  said  du-ectors  an< 
plaintiffis  well  knew,  "and  hereby  offers,**  to  reft 
siiid  matter  in  dispute,  being  the  said  causes  of  i 
and  claims  in  the  declaration  mentioned,  to  the 
arbitrators  or  any  three  of  them,  according  &c,  (t 
said  nilo  and  to  the  statute).     Verification. 

Plea  2.  That  another  of  the  said  nilcs,  to  wi 
ISlh,  provided : 

That.  K^f«>rr  itnr  member  cf  tbo  nid  Associatkn  shall  be  tSk. 
nveive  tbc  M&Mint  of  tbe  appn>pr.at»i>B  in  tbe  %tcA  i«W*  ^Hatik 
i^hall  «lc>i;\or  or  <»!»«  to  be  delimvd  to  tbe  muMg«r  ^  the  said  J 
lion  A  s>u;<aie;)t  ia  vntin^  <viQiAiiii&jr  tbe  nttuv  &ad  snj^^zks 
preoki^cis  intended  iv^  bo  oilered  f>r  :be  k^tstttt  theneef.  ftcrcc«a 


XV.    VICTORIA. 


1003 


certain  form  annexed  to  the  said  ralei ;  and  the  said  manager  shall  forth- 
with  transmit  the  said  statement  to  the  surveyor  of  the  said  Association, 
who  shall  survey  such  premises  and  make  his  written  report  thereof  to  the  ' 
directors  of  the  said  Association  within  one  week  after  the  receipt  of  the 
said  statement ;  and,  if  the  said  directors  be  satisfied  that  the  premises  so 
offered  are  a  Bu£Bcieot  security  to  the  said  Association,  they  shall  then 
instruct  the  solicitor  of  the  said  Association  to  examine  the  title  deeds,  and 
he  shall  make  his  written  report  on  the  title  within  one  week  after  the 
receipt  of  his  instructions ;  and,  if  the  said  dhrectors  be  satisfied  with  the 
title,  the  conveyance  of  the  said  premises  to  the  member  receiving  the  said 
appropriation,  and  all  other  necessary  documents,  shall  be  forthwith  pre- 
pared by  the  said  solicitor,  and  a  certain  sum,  to  wit  200JL,  shall  be  ad- 
vanced  out  of  the  money  of  and  belonging  to  the  said  Association  in  the 
hands  of  the  bankers  of  the  Association,  provided  such  member  execute  a 
mortgage  of  the  property  purchased  by  the  appropriation,  or  some  other 
property  of  suflScient  value,  to  the  said  Association,  and  deposit  the  same, 
and  all  other  necessary  title  deeds  relating  thereto,  with  the  trustees  of 
the  said  Association,  as  security  to  the  said  Association  for  the  repayment 
of  the  sum  advanced,  together  with  all  other  sums  by  the  said  rules  so 
certified,  allowed,  entered  and  in  force  as  aforesaid  required  to  be  paid. 

The  plea  then  stated  that  by,  to  wit,  the  19th  of  the 

said  rules  it  was  ordered  &c.  as  follows,  viz. 

That,  if  any  member  having  executed  a  mortgage  shall  at  any  time  there* 
after  fail,  neglect  or  refuse  for  six  monthly  nights  to  pay,  observe  and 
perform  all  or  any  of  his  or  her  subscriptions,  payments  and  regulations  on 
his  or  her  part  respectively  to  be  paid,  observed  and  performed,  then  the 
directors  for  the  time  being  shall  appoint  a  person  or  persons  to  collect  the 
rents  and  profits  of  the  premises  therein  mentioned ;  but,  should  the  same 
be  insufficient  to  satisfy  the  purpose  aforesaid,  or  should  the  member  refuse 
to  allow  the  person  or  persons  so  appointed  to  collect  the  said  rents  and 
profits,  or  neglect  or  refuse  to  supply  such  person  or  persons  with  sufficient 
authority  to  collect  the  same,  or,  if  required  by  the  directors  under  the 
hands  of  the  trustees,  to  collect  the  same  himself  or  herself  and  to  pay  the 
same  forthwith  to  such  person  or  persons,  then  the  said  directors  shall, 
without  the  concurrence  or  consent  of  the  said  member,  absolutely  sell  and 
dispose  of  all  or  any  part  of  the  said  premises  by  public  auction  or  by 
private  contract,  and  shall  be  at  liberty  to  rescind  any  contract  or  contracts 
for  the  sale  thereof,  and  to  resell  the  same  premises  by  either  of  the  means 
aforesaid ;  and  shall  receive  the  purchase  money  arising  therefrom.  And 
at  any  public  sale  any  person  appointed  by  the  directors  in  writing  shall 
be  allowed  to  buy  in  the  premises  on  behalf  of  the  Association ;  and  the 
directors  may  resell  the  same  without  being  answerable  for  any  loss  occa- 
sioned by  such  resale  ;  and,  out  of  the  money  arising  from  such  collection 

3  T  2 


Queen's  Bench. 

1852. 

Rekveb 

v. 
"White. 


mfi^HAUg  jf 


^r^i^»^w#ptt<#-^»    :l^    bag  .fuc^ 

4^^  -^^^^^^t^   *g^  m%  ruituiu^  ucaift  la. 

^^^/'fc**^^*^  4wu^  .<^«i:tiiir;#vnit  -va  ii»  pirt  si>  be  poad  tt 
A\  ^W'^K  ^A  ^^/'^^.  *A  du^  -finsfT/vn  jad  the  pbint 
'^/r^  f>r^  ;^Am'4^  ^n  ^^  'Vf!£ancirio  mentiooedy  ! 
»f,A  t\i.ihff^\itff^  ^«r/>^,  ^>«rjc»rierl  ic,,  were  at  the 
//f  ^f^A  ^fA/#^f(>//f*  A/',,  «firl  fttill  crnitinoed,  a  suffi 
m-fut'fly  lo  M»^  wi^/l  MMKy<'i«ti//n  for  the  repayment  < 
Hi/-  iwtfihym  mt  mUnnu*i\  Up  the  defendant  aa  a  me 
Ikt  ,  NMil  ol  mII  tli««  ofhiT  Mfffnff  by  the  said  rules  req 
(m  Im«  |fM)il  I  iumI  tifiit,  if  tlio  directors  had,  u{K>n 
ImIIimh  Mini  iif^lt«rl  \ty  (Irfriulnnt  as  herein  afor 
H|i|«)(hHiMl  miinit  |iiirpi(Mi  or  pemons  to  collect  the 
tuul  \s\\\\\\'k  wf  iho  InH  nuMitioiuHl  premises,  the  n 
\\\}\\  \\\\\\\\\  Imvi'  Avmou  lW>in  unoh  coUcctkm  would 
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been   sufficient    to    dischanre    all    costs,  charges    and  Queen*M  Bench, 

1852 
expences  which  would  or  could  have  been  incurred  by  1__ 

such  collection,  and  to  reimburse  the  plaintiffs  as  such  R^^^es 
trustees  as  aforesaid,  and  the  said  association,  all  prin-  Whitk. 
cipal  subscription  and  other  payments  which  at  the  time 
of  the  commencement  of  this  suit  were  due  &c.  by  the 
defendant  as  such  member  under  and  by  virtue  of  the 
said  rules  and  the  said  indenture  &c.,  viz.  all  the  claims 
and  causes  of  action  in  the  declaration  mentioned.  That 
the  defendant  had  always,  from  the  time  of  the  aforesaid 
failure  and  neglect  by  him  up  to  the  commencement  of 
this  suit,  been,  and  still  was,  ready  and  willing  to  suffer 
and  permit  any  person  or  persons  appointed  by  the 
directors  for  such  purpose  to  collect  the  said  rents  and 
profits,  and  to  supply  such  person  or  persons  with  suffi- 
cient authority  to  collect  the  same,  and,  upon  being 
required  by  the  directors  so  to  do,  to  collect  the  said 
rents  and  profits  himself,  and  pay  the  same  forthwith  to 
the  said  person  or  persons;  but  that  the  said  directors 
had  not,  nor  had  the  trustees,  at  any  time  appointed  any 
person  or  persons  to  collect  the  said  rents  and  profits, 
nor  required  defendant  to  collect  them  himself  and  pay 
the  same  to  such  person  or  persons,  as  they  might  and 
ought  to  have  done  according  &c.  (to  the  statute  and  the 
rules).     Verification. 

Replication  to  plea  1.  That  the  said  rules  in  the 
said  first  plea  mentioned  (including  the  rule  set  forth  in 
the  said  plea  and  called  the  33d  rule)  were  duly  certified 
and  allowed  and  enrolled  pursuant  to  the  statutes  &c., 
long  before  defendant  became  a  member  of  the  said 
Society ;  that  the  first  meeting  of  the  said  Society  next 
after  the  said  rules  were  so  certified  &c.  (being  the  said 
first  meeting  mentioned  in  the  33d  rule)  was  duly  held 
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Volume  XFli.  pursuant  to  the  said  niles  on  11th  February  1847; 
long  before  defendant  became  a  member  &c. ;  tbi 
accident,  mistake  and  oversight  on  the  part  of  tbi 
Society  and  the  then  officers  and  members  tt 
respectively,  no  such  arbitrators  as  in  the  said  33d 
mentioned,  nor  any  arbitrators  whatever,  were  elect 
appointed  at  the  said  first  meeting  or  at  any  adj< 
ment  thereof,  and  no  arbitrators  had  ever  been  el< 
or  appointed  pursuant  to  the  33d  rule :  That,  ai 
respective  times  when  the  defendant  became  a  mei 
of  the  said  Society  and  when  the  said  indenture 
made  &c,,  and  when  the  causes  of  action  in  the  d 
ration  mentioned  respectively  accrued,  and  at  the 
of  the  commencement  of  this  suit,  there  were  no  i 
trators  appointed  pursuant  to  the  33d  rule  to  whom 
such  matters  as  in  that  rule  mentioned  could  be  refe 
pursuant  to  the  said  rule :  Without  this,  that  arbitra 
were  duly  appointed  according  to  the  said  rule, 
manner  and  form  &c.     Conclusion  to  the  country. 

General  demurrer  to  plea  2.  (The  ground  states 
the  margin  was,  that  the  Society  by  their  trustees  mi 
sue  on  the  express  covenant  of  the  defendant,  and  y< 
not  bound  to  pursue  the  course  suggested  in  this  pi 
that  they  might  adopt  either  course  at  their  opti< 
Joinder. 

Demurrer  to  the  replication  to  plea  1.,  stating, 
grounds,  that  the  special  traverse  was  taken  upoi 
matter  immaterial  to  the  merits  of  the  first  plea,  or 
at  all  events  premature :  that  it  was  to  be  presumed  i 
arbitrators  were  appointed  in  compliance  with  stat.  10  ( 
c.  56.  8.  27.  and  rule  33 :  that  the  replication  she 
have  concluded  with  a  verification  :  that  the  Soc 
were  not  now  at  liberty  to  set  up  their  own  laches  in 
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non-appointment  of  arbitrators,  and  non-compliance  with   Quee$i*M  Bench. 

the  statute  under  which  the  plaintifis'  right  to  sue  arose :    .' 

more  especially  as  it  appeared  that  defendant  was  not  a  R^bveb 
member  at  the  time  of  the  first  meeting,  nor  was  he  shewn  White. 
to  have  been  cognizant  of  the  alleged  oversight :  that  the 
replication  should  have  shewn  affirmatively  the  due 
appointment  of  arbitrators  and  refusal  by  defendant  to 
refer,  as  the  defendant,  by  the  covenant  sued  upon, 
was  bound  to  perform  all  the  rules  of  the  Society,  and 
consequently  to  refer  the  causes  of  action,  which  the 
defendant  had  averred  his  readiness  to  do,  &c.    Joinder. 


fV,  R.  CoUy  for  the  plaintifis  (a).  First,  the  first  plea  is 
bad.  The  summary  remedy  provided  by  the  Act  is  cumu- 
lative, not  exclusive,  and  therefore  does  not  prevent  the 
Society  from  bringing  an  action  of  covenant,  by  their 
trustees,  upon  the  mortgage  deed.  Stat.  6  &  7  fT.  4. 
c.  32.  incorporates,  by  sect  4,  all  the  applicable  provisions 
of  Stat  1 0  (?.  4.  c.  56.  The  latter  statute,  by  sects.  27, 28, 
provides  a  summary  remedy  for  the  decision  of  disputes, 
either  by  arbitrators  or  by  justices  of  the  peace ;  but  there 
is  nothing  to  shew  that  it  excludes  the  remedy  of  an 
action  at  common  law.  Such  exclusion  would  have 
produced  great  inconvenience ;  for  cases  of  dispute 
might  frequently  occur  in  which  one  of  the  parties 
resided  in  a  different  county  from  that  in  which  the 
Society  was  established,  so  that  the  serving  of  the  sum- 
mons to  attend  before  a  justice  might  be  attended  with 
much  difficulty;  or  where  one  of  the  parties  had  no 
goods   upon   which   a    distress  could   be   levied.     The 

(a)  The  demurrers  were  argued  in  this  term,  yaniuiry  16th,  before  Lord 
Cam/tbeU  C.  J.,  PaUeson  and  Wiyhtman  Js.,  and  20tb,  before  Lord 
Campbell  C.  J.,  Patteaon  and  Coleridge  Js. 
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Reevrb 

V. 

White. 


independently  of  the  impolicy  of  excluding  thi 
medy  at  common  law,  such  exclusion  could  be  i 
only  by  express  words,  and  therefore  does  not 
here.  [Lord  Campbell  C.  J.  Could  not  an  actic 
brought  upon  the  award  of  the  arbitrators?]  1 
award  can  apparently  be  enforced  only  by  an  onl< 
two  justices,  under  sect.  27  of  stat.  10  G.  4.  c  66. 
general  rule  of  law  is,  that,  where  a  statute  provid 
remedy  in  respect  of  a  right  which  existed  before 
is  not  created  by  the  statute  contemporaneously  y 
the  remedy,  such  remedy  is  cumulative;  Calex 
Knight  (a),  Mayor  of  Liclifield  v.  Simpson  (£),  Begim 
Buchanan  (c),  Sharp  v.  Warren  {d),  [  Wightman 
Has  the  Society  the  option,  in  all  cases,  of  proceed 
in  the  superior  Courts?]  It  has,  upon  the  princi 
which  was  acted  upon  in  Albon  v.  I)fke  {e).  CvAO 
Kingdom  (g)  is  a  decision  to  the  same  effect  under 
particular  statutes  now  in  question.  In  Morrison 
Glover  {h)  and  Doe  dem.  Morrison  v.  Glover  (i)  it  ^ 
held  that  where  a  dispute  arose  between  a  society  e 
blished  under  this  Act  and  one  of  its  members,  upo 
transaction  in  which  such  member  had  acted  not  mei 
as  a  member,  but  in  the  separate  character  of  a  m< 
gagor,  the  society  was  not  bound  to  refer  the  dispute 
arbitration,  but  might  resort  to  an  action.  Crisp 
Bunbury  (A)  is,  no  doubt,  an  authority  against  a  si 
mary  remedy   provided   by  statute  being   cumulati 

(a)  3   T.  A.  442.     See  The  Dundalk   Western  RaUway    CompoM 

Tap»ter,  1  Q.  B,  667.  (6)  8  Q.  B.'65. 

(c)  8  Q.  B.  883.  (d)  6  PHct,  131 

(e)  4  M.Sr  G.  421.  {g)  1  Exch,  4JM 

(A)  4  Ex€h.  430.  (i)   16  Q.  B.  10 
(A)  8  Bing.  394. 
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but  that  was  a  decision  upon  a  diflTerent  Act,  9  G.  4.  Qtum'a  Bench. 

]852 
c.  92.  8.  45.     Rex  v.  MUdetihaU  Savings  Bank  (a)  was  ! 

decided   upon   the   authority  of  Crisp  v.   Bunhury  (^),         ^JJ" 

but,  as  it  seems,  with  some  hesitation.     Sect  8,  how-       White. 

ever,  of  stat  9  G.  4.  c.  92.  would  certainly  seem  to 

give  the  trustees  under  that  Act  the  power  of  suing 

at  common   law.      [Lord    Campbell  C.   J.     It   might 

have  been  intended,  by  that  section,  to  give  such  power 

only  as  against  strangers.]     Thnms  v.  WilUams  (c)  will 

probably  be  relied  on.     But  in  that  case,  which  turned 

upon  the  Loan  Societies'  Act,  6  &  6  fV.  4.  c.  23.,  the 

Court  decided  only  that  the  treasurer  could  not  sue  at 

common  law  upon  a  promissory  note  made  payable  to 

the  society :   whether  or  not  the  trustees  could  have 

sued  was  questioned ;  but  no  decision  was  given  on  the 

point    £!x  parte  Payne  (d)  may  also  be  cited.    But  there 

the  dispute  was  merely  as  to  the  construction  of  the 

society's  rules,  and  not  upon  a  mortgage  deed,  as  in  the 

present  case :  and  the  plaintiff  was  a  member  of  the  society : 

the  converse  case  of  a  proceeding  by  the  society  against  a 

member  does  not  seem  to  have  been  discussed ;  and  Sharp 

v.  Warren{e)  and  Alban  v.  JF^ke(y)  were  not  referred  to. 

Crisp  V.  Bunbury(b)  was  cited;   but  not  much  notice 

seems  to  have  been  taken  of  the  fact  that  that  case  turned 

upon  a  different  statute.    The  6th  rule  of  the  Society  here, 

which  is  set  out  in  the  declaration,  and  which  provides 

for  giving  indemnity  to  the  trustees  in  any  action  or 

suit  which  they  may  commence  or  defend,  shews  that 

the  Society  considered  that  the  trustees  had  power  to 

sue  at  common  law.     And  neither  stat  6  &  7  fF.  4. 

(a)  6A.^E.  962.  (6)  8  Bimg.  394. 

(c)  3  Q.  B.  413.  (d)  5  D.  ^  L.  079. 

(e)  6  Price,  131.  (p)  \  M,  ^  G.  421. 


1010 


Q.   B.   HILARY   TERM. 


Volume  Xm. 
1852. 


Keetbi 
White, 


c.  32.  nor  sUt.  10  G.  4.  c.  5S.  exprenlj  ezc 
such  power.  Where  that  is  intended,  it  b  doix 
express  words,  bb,  in  the  case  of  Friendly  Soci 
by  Stat.  9  &  10  VtcL  e.  27.  «.  15.  Moreover,  by 
33,  the  jurisdiction  of  the  arbitrators  is  not  cr 
until  a  reference  to  the  direcrtors  has  been  t 
and  has  not  proved  satis&ctory.  The  plea  does 
state  any  fscts  relating  to  such  a  reference  an 
event,  and  therefore  shews  nothing  to  give  the 
trators  jurisdiction,  or  to  oust  the  jurisdiction  oi 
superior  Courts  of  law. 

Secondly,  the  replication  is  a  soflScient  answer  tc 
pica.  When  the  defendant  became  a  member,  he  i 
be  taken  to  have  done  so  with  full  knowledge  of 
rules  of  the  Society.  Stat.  10  G.  4.  c.  56.  s.  27.,  w 
is  not  merely  directory  upon  this  point,  enacts  that 
arbitrators  shall  be  chosen  at  the  first  general  mec 
after  the  enrolment  of  the  rules:  this  step  not  ha' 
been  taken,  arbitrators  could  not  be  appointed  at  all  i 
a  firesh  rule  was  made,  which  could  be  done  onlj 
provided  in  sect.  9,  by  the  consent  of  three  fourth 
the  members  present  at  a  general  meeting :  am 
is  not  alleged  that  this  was  done.  [Lord  Campbell  C 
As  to  the  alteration  of  the  rules,  we  must  presi 
that  what  can  be  done  to  carry  out  the  intention 
the  Act  has  been  done.] 

Thirdly,  the  second  plea  is  bad.  The  power  gi^ 
by  rule  19,  to  the  directors  to  collect  the  rents,  anc 
they  are  not  sufficient,  to  sell  the  mortgaged  prope 
does  not  exclude  their  right  to  sue  upon  the  expi 
covenant  to  pay  the  instalments.  In  order  to  excl 
such  right,  the  words  "  shall  appoint"  and  "  sh; 
**  sell,"    in    the    rule,    would    have    to    be    constr 
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as  ''must  appoint  and  ''must  sell,"  and  so  generally  Queen*8 Bemeh. 

throughout  the  rule:   but  "shall"  there  ought  clearly  *____ 

to  be  construed  as  "may."  Moreover,  if  the  word  R^b^ks 
"shall"  converts  the  power  given  to  the  directors  to  White. 
collect  the  rents  or  sell  the  property  into  a  covenant 
to  do  so,  the  remedy  of  the  defendants  b  a  cross 
action  upon  such  covenant.  Further,  the  action  here 
is  brought  for  the  non-payment  of  several  instalments 
which  became  due  within  six  calendar  months  after 
the  execution  of  the  mortgage.  There  was  a  sepa« 
rate  default  in  the  non-payment  of  each.  The  plea, 
therefore,  though  it  might  have  been  good  if  pleaded  in 
respect  of  the  non-payment  of  the  first  instalment  only, 
is  bad,  inasmuch  as  it  is  pleaded  in  respect  of  the  non- 
payment of  all. 

Fartescue,  contrft.  The  action  is  not  maintain- 
able. The  plaintiffs,  as  assignees  of  a  chose  in 
action,  have  no  right  to  sue  at  common  law.  The 
statute,  however,  gives  them  a  remedial  form  of  pro- 
ceeding; and  to  that  form  they  are  necessarily  restricted. 
In  the  character  of  plaintiffs,  they  exist  only  as  creatures 
of  the  statute ;  and  therefore  they  cannot  take  advantage 
of  their  own  wrong,  and  claim  to  have  acquired  a  remedy 
at  common  law  by  having  neglected  to  follow  the  statute. 
The  first  plea,  therefore,  is  good,  and  the  replication  is 
no  answer.  The  language  of  sect.  27  of  stat.  10  G,  4. 
e.  56,y  which  provides  for  the  appointment  of  arbitrators, 
is  clearly  imperative,  and  enacts  that  their  decision  "  shall 
be  final,  to  all  intents  and  purposes,"  the  only  alterna- 
tive in  the  shajx;  of  a  remedial  proceeding  being  a 
reference    to   two  justices,   under  sect.   28.      Ex  parte 
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ydume  XV I L  Payne  (a)  is  a  direct  authority  that  the  statutory  rem 
is  exclusive  and  not  cumulative.  Cutbill  v.  Kingdom 
is  not  in  point.  In  that  case  the  matter  in  dispute  ^ 
not  included  among  those  mentioned  in  the  rule  wh 
provided  for  reference  to  arbitrators.  Crisp  v.  Bunbwry 
is  also  strongly  in  fivour  of  the  defendant.  In  MorriMtn 
Glover  {d)  the  decision  rested  on  the  ground  that  part 
the  subject  matter  of  the  action  was  matter  which  was  i 
in  dispute  between  the  society  and  the  defendant  as 
member.  Doe  dem.  Morrison  v.  Glover  (e)  was  also  decid 
on  the  ground  that  the  dispute  involved  questions 
which  a  person,  for  this  purpose  a  stranger,  was  conceroc 
[Lord  Campbell  C.  J.  How  could  arbitrators  be  nc 
appointed,  in  the  present  case?]  The  Act  is  mere 
directory :  probably  this  Court  would  grant  a  mandam 
to  appoint  them.  It  may  be  true,  as  has  been  contende 
that  the  defendant,  on  becoming  a  member,  must  I 
supposed  to  have  been  cognizant  of  all  the  rules ;  but  1 
cannot  be  held  to  have  been  cognizant  of  all  the  faci 
or  of  the  particular  fact  that  no  arbitrators  had  be< 
appointed.  [Lord  Campbell  C.  J.  In  strictness,  tl 
rule  of  the  Society  as  to  arbitration  does  not  coi 
form  to  sect  27  of  stat  10  G.  4.  c  56. ;  for  the  ni 
provides  for  a  reference,  in  the  first  instance,  to  tl 
directors.]  The  statute  is  practically  complied  wit 
[Lord  Campbell  C.  J.  What  course  do  you  contei 
that  the  Society  should  have  taken  here  ?]  They  migl 
have  exercised  their  power  of  sale,  under  the  rule  set  oi 
in  the  second  plea.     [Patteson  J.     The  first  plea  maki 


(a)  bD.^  L.  679. 
(c)  8  ^111^.  394. 
(c)  15  Q.  B,  103. 


(6)  1  Exch,  494. 
(d)  4  Exeh   430. 
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the  express  allegation  that  arbitrators  were  appointed.]   Qneem^s  Bench, 

The  allegation  is  not  materiaL    Even  assuming  that,  by !__ 

the  omission  of  the  Society  to  appoint  arbitrators,  they       '^eeveb 
are  remitted  to  their  rights  at  common  law,  the  action       Whitk. 
should  have  been  by  the  original  covenantees.     [Lord 
Campbell  C.  J.     The  covenant  was  with  them  as  trus- 
tees.]    That  might  have  been  merely  matter  of  descrip- 
tion. 

W.  R.  Coky  in  reply.  There  can  be  no  doubt  that 
the  new  trustees  can  sue,  if  the  original  trustees  could. 
Sect.  21  of  Stat  10  Geo.  4.  c.  56.  vests  all  property, 
obligatory  instruments,  rights  and  claims  of  the  Society 
in  the  treasurer  or  trustee  ^'  for  the  time  being,"  and, 
after  his  death  or  removal,  in  ^'  the  succeeding  treasurer 
or  trustee,"  ^'subject  to  the  same  trusts;"  and  such 
treasurer  or  trustee  is  authorized  to  ''bring  or  defend" 
"  any  action,  suit,  or  prosecution,"  "  in  law  or  in  equity," 
"  concerning  the  property,  right,  or  claim"  of  the  Society. 
[Pattesan  J.  Does  that  section  enable  the  trustees  to 
sue  upon  a  covenant,  as  in  the  present  case  ?  Coleridge  J. 
Is  not  sect.  27  a  proviso,  as  it  were,  to  sect.  21  ?]  The 
two  sections  are  quite  consistent,  according  to  the  con- 
struction contended  for  by  the  plaintifls.  The  former 
directs  the  mode  in  which  the  common  law  remedy  is  to 
be  pursued;  the  latter  adds,  cumulatively,  a  statutory 
remedy.  [Lord  Campbell  C.  J.  That  construction  is 
contrary  to  the  doctrine  of  Tindal  C.  J.,  in  Crisp  v. 
Bttnbury(a).  Coleridge  J.  Sect.  21  may  be  very  fairly 
held  to  apply  only  to  proceedings  against  strangers. 

(a)  8  Bing.  394. 


I0f4 


r^  3l   rflLAffT  TESSA. 


rvMmiv   m  tikr  mtfaii'ity   ^  Crap  t.  3mmkmgy<lM\z.  z 

Cmr,  attBL  m 


fymi  riAiifrTlKf^fi.  C  X.  in  diia  csm  (Jintmary  J2H 
rMmfnfd  rh4!^  jndirnwiu  of  die  C«)iixt. 

£n  thin  t*sttm  we  »i(  of  opinuia  chat*  tspoa  cbe  dcnmn 
rf>  rhe  nsplu-atum  to  die  veca  pka^  diexe  ought  to 
jtKi^rm^nt  fbr  die  plain  rift 

Th^  fienbtfadon  «eiiw  ca  as  a>  be 
iihewii  a  ri^ihe  of  aetinn  in  die  piamtifla  sb 
TV  .9lieifMuf  iB^riM^^  (^  fhmikxmrk  Bemefit  BmAEmg  a. 

W«  are  miXmtA  xo  tbiok  that  the  fiist  pkm  is  good,  i 
alt«r  ntdting  oat  role  33  of  the  Society,  for  arbitnuioD, 
miftn  that  all  the  clatms  and  caoaes  of  action  in  tl 
(Udnrniinn  mentioned  were  matters  in  dispute  betwe< 
th«  Hodeij  and  the  defendant  as  a  member  thereo 
thst  arMtrators  were  duly  appointed  according  to  tl 
mil  rule,  and  continued  to  be  arbitrators  thencefor 
ittifil  thn  commencement  of  this  suit;  and  that  tl 
dt^imidsnt  has  always  been  and  still  is  ready  and  w 
llttg  to  refer  the  said  matters  in  difference  to  the  sa 
si'bltmtorfi  according  to  the  rule  and  the  statute  in  tli 
hehnlf,  which  the  directors  well  knew.    A  mere  covens 


Vrt)  A  /I.  f  1.  «i79. 


C6)  8  Bimg.  394. 
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between  the  parties  to  refer  to  arbitration  will  not  oust  Qwen's  Bench, 

the  Courts  of  law  of  their  jurisdiction :  but  the  question  ;__ 

here  is  whether,  arbitrators  being  duly  appointed,  the  Rbbtba 
Legislature  has  not  enacted  that  all  matters  in  difference  Whitk. 
between  the  Society  and  the  members  shall  be  referred 
to  the  said  arbitrators  and  finally  adjudicated  upon  by 
them,  to  the  exclusion  of  any  action  in  a  Court  of  law. 
In  Ex  parte  Payne  {a)  Erie  J.,  sitting  in  the  Bail  Court, 
after  full  argument  and  great  deliberation,  put  this  con- 
struction on  the  27th  section  of  stat  I9  G.  4.  c.  56., 
considering  it  to  be  the  expressed  intention  of  the 
Legislature  to  protect  such  societies,  and  their  mem- 
bers, who  are  generally  persons  in  an  inferior  rank  of 
life  with  small  means,  from  the  vexation  and  ruin  which 
might  be  brought  upon  them  by  litigation  in  Courts  of 
law,  and  to  provide  for  them  a  domestic  tribunal  by 
which  all  their  differences  might  be  speedily  decided 
and  at  a  very  small  expense.  The  same  construction 
was  put  upon  a  similar  statute  by  the  Court  of  Common 
Pleas  in  Crisp  v.  Bnnbury  (b),  in  which  Tindal  C.  J. 
impressively  points  out  the  oppressive  consequences 
which  would  follow  to  such  societies  and  their  mem- 
bers if  this  power  of  referring  to  arbitration  were 
held  to  be  cumulative  only.  The  case  of  Morrison 
V.  Glover  (c),  holding  that  an  action  might  be  main- 
tained by  the  treasurer  of  a  building  society,  proceeded 
on  the  ground  that  there  a  part  of  the  plaintiff's  claim 
was  not  a  matter  in  dispute  between  the  society  and  the 
defendant  as  a  member ;  and  in  Doe  dem.  Morrison  v. 
Glover  (d)  this  Court  merely  held  that  an  ejectment  for 


(a)  t>  D.  ^  L.  679.  (6)  8  Bing  394. 

(r)  4  Exch,  430.  (rf)   16  Q.  B,  103. 
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Vohime  xviL  the  benefit  of  a  building  society  might  be  maintained 
.  the  name  of  John  Doe  on  the  demise  of  the  person 
whom  the  legal  estate  was  vested.  The  other  aothorit 
relied  upon  to  shew  that  in  all  cases  the  Society  has 
option  either  to  refer  or  to  bring  an  action  do  i 
outweigh  Ex  parte  Payne  {a)  and  Crisp  v.  Bunbury  (i 
and,  upon  an  attentive  consideration  of  the  words  of  t 
Act  of  Parliament,  they  appear  to  us  to  be  not  men 
permissive,  but  to  enact  that,  where  there  maj^  the 
must,  be  a  reference  to  the  arbitrators. 

Supposing  the  first  plea  to  be  sufficient,  we  are 
opinion  that  it  is  sufficiently  answered  by  the  repUc 
tion,  which  traverses  the  allegation  that  arbitrators  we 
appointed  according  to  the  rule  of  the  Society  and  tl 
Act  of  parliament,  and,  in  pointing  the  traverse,  shei 
that  arbitrators  never  have  been  appointed  by  d 
Society,  and  that,  when  those  matters  in  difieren^ 
arose  for  which  the  action  is  brought,  a  reference 
arbitrators  was  impossible. 

The  defendant's  counsel  contends  that  it  is  not  con 
petent  to  the  Society  to  take  advantage  of  their  ov 
wrong,  and  that  they  cannot  be  allowed  to  aver  th 
arbitrators  were  not  appointed.  We  are  not  called  up< 
to  decide  what  the  effect  would  have  been  if  the  d 
fendant,  in  his  plea,  instead  of  alleging  that  arbitrate 
had  been  appointed,  bad  merely  alleged  that  he  w 
ready  and  willing  to  refer  the  matters  in  difference 
arbitrators  according  to  the  rule  and  the  statute,  ai 
that  he  had  requested  the  directors  to  do  what  w 
necessary  for  that  purpose.  But  we  entertain  no  dou 
that,  when  he  has  alleged  that  arbitrators  were  appoints 


(a)  o  D.  ^  L.  ()79. 


(b)  8  Bi»p.  391. 
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to  whom  the  matters  in  difference  ought  to  have  been  Queen'*  Bench, 
referred,   a  traverse  of  that  allegation,  which   he  has  * 

made  material,  is  a  good  answer  to  the  plea.  Rkeveb 

We  are  likewise  of  opinion  that  there  must  be  judg-  Whitk. 
ment  for  the  plaintiflls  on  the  demurrer  to  the  second 
plea  founded  on  the  18th  and  19tb  rules  of  the  Society, 
although  the  directors  might  have  a  remedy  by  appoint- 
ing a  receiver  to  collect  the  rents,  or  by  exercising  the 
power  of  sale.  If  an  action  may  be  maintained  at  all, 
it  appears  clear  to  us  that  an  action,  notwithstanding 
such  remedy,  may  be  maintained  for  breach  of  the 
express  covenant  to  repay  the  mortgage  money. 

Therefore  our  judgment  will  be  for  the  plaintiffs  on 
the  whole  record. 

Judgment  for  the  plaintiffs  (a). 

(a)   See  Regina  r.  Draffitrd,  A  E,  ^  S   122. 


Dae  dem.  Eoers  v.  Ward^  decided  January  30th,  will 
be  printed  in  Vol.  XVIIL,  with  ChallU  v.  Doe  dem, 
JEvers  (Hilary  Vacation,  1852);  both  cases  turning  on 
the  construction  of  the  same  will. 
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INDEX 


TO 


THE  PRINCIPAL  MATTERS. 


ABODE. 
See  Residence. 

ABSENCE. 

I.  Of  inhabitant. 

1.  What  operates  as  a  disruption  of 
residence,  52.     Poor,  XXI.  3. 

2.  Animus  revertendi,  40,  46.  PooTj 
XXI.  1. 

II.  Of  witness. 

Such  as  will  make  his  deposition  ad- 
missible, 238.     Deposition. 

ACCEPTANCE. 

I.  Of  goods. 

Effect  of  notice  by  purchaser  that  he 
will  not  accept,  127.  Contract^  X. 
1. 

II.  Of  bills,  766.    JBiOs,  I.  1. 

ACCESSORY. 

I.  Participation  of   accessory  when    a 
substantive  felony. 


Prison  breach. 


3u2 


Indictment  under  stat.  4  0. 4.  c.  64. 
(for  consolidating  the  laws  as  to  gaols) 
«.  43.,  which  enacts  that,  if  any  person 
shall,  "  by  any  means  whatever,"  aid 
any  prisoner  to  escape,  or  in  attempt- 
ing to  escape,  from  any  prison,  he 
shall  be  guilty  of  felony,  and,  on  con- 
yiction,  he  transportea  for  any  term 
not  exceeding  fourteen  years.  The 
first  count  alleged  that  the  gaol  after 
mentioned,  situate  at  &c.  in  the  city 
of  Coventry,  was  a  gaol  to  which,  at 
the  time  of  the  committing  of  the  after 
mentioned  offence,  stat.  4  O.  4.  c,  64. 
extended.  That  T.  was  a  prisoner  in 
the  said  gaol ;  and  that  defendant 
feloniously  did  aid  and  assist  7%  thto 
and  there  being  such  prisoner,  in  at- 
tempting to  escape  from  the  said  gaol, 
agamst  the  form  of  the  statutes. 

Held  by  Lord  CampbeU  C.  J.  and 
Patteson  J.  (on  writ  of  error,  afler 
conviction  and  judgment  of  fourteen 
years*  transportation)  a  good  count, 
under  this  statute,  though  it  did  not 
specify  any  means  by  which  defendant 
aided  T.  in  attempting  to  escape. 
And  though  it  did  not  lulege  in  direct 
terms  that  T,  attempted  to  escape. 

The  second  count  stated  that,  at 
the  time  of  the  committing  of  the 
offence,  jT.,  being  a  prisoner  in  the 
said  gaol,  was  meditating  and  en- 
deavouring to  escape  therefrom,  and, 
in  order  thereto,  bad  procured  a  key 
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with  intent  to  effect  his  escape  by 
means  thereof,  and  had  made  to  de- 
fendant, then  and  there  being  a  turn- 
key of  the  said  ^aol,  certain  orertures 
and  promises  to  induce  him  to  aid  T. 
in  escaping  therefrom,  and  so  aud  in 
manner  aforesaid  was  attempting  to 
escape  from  the  said  gaol :  And  that 
defendant  then  and  there,  on  &c.,  and 
while  T,  was  such  prisoner  in  the  said 
gaol,  with  force  and  arms,  at  the  parish 
&c.,  feloniously  did  receive  the  snid 
key,  then  and  there  being  fitted  to 
and  capable  of  opening  divers  locks  in 
the  said  gaol,  whereby  T.  was  then  and 
there  secured  therein,  with  intent 
thereby  to  enable  T,  to  escape  from 
the  said  gaol :  And  so  the  Jurors  &c. 
say  that  defendant  then  and  there,  on 
&c.,  in  manner  and  fonn  In  this  count 
mentioned,  feloniously  did  aid  and 
assist  21,  then  and  there  being  such 
prisoner,  in  so  attempting  to  escape 
from  the  said  gaol  in  this  count  men- 
tioned, against  the  form  of  the  statute 
&c. 

There  were  several  other  counts, 
not  materially  differing  from  these 
respectively. 

Held,  on  error  brought  as  above : 

That  an  attempt  to  escape,  and  the 
means,  appeared  (if  it  were  necessary 
to  shew  them)  with  sufficient  parti- 
cularity by  the  introductory  part  of 
the  count. 

That  an  offence  of  aiding,  within 
Stat.  4  G,  4.  c.  64.,  sufficiently  ap- 
peared. 

That  the  count  was  not  double. 

That  the  count  was  not  bad  for 
want  of  a  more  particular  venue  to 
the  acts  charged  m  the  introductory 
part  as  an  attempt  by  T.  to  escape. 

That  the  general  averment  of  the 
gaol  being  a  gaol  to  which  the  provi- 
sions of  Stat.  4  O,  4.  c.  64.  applied, 
WHS  sufficient,  without  shewing  how  it 
came  within  them. 

And  that  it  was  not  necessary  to 
shew  more  particularly  that  Coventry 
gaol  was  a  gaol  for  the  county,  within 
Stat.  5&6  Vict.c.  110.  *.  2. 

That  the  count  was  not  bad  as 
charging  an  accessory  without  includ- 
ing Uie  principal,  or  averring  that  he 
had  been  convicted ;  the  aiding,  under 
sut.  4  O.  4.  c.  64.  #.  43.,  being  a  sub- 


stantive offence.       And    that, 
events, the  objection  would  hav 
too  late,  afler  defendant  had  tal 
trial. 

That  it  was  not  necessary  U 
that  the  prosecution  was  como 
within  a  year  after  the  ofience, : 
required  by  stat.  16  G.  2.  e.  SI 

That,  supposing  several  coui 
the  indictment  to  aver  substai 
the  same  facts,  without  (listmga 
one  narrative  from  another  b 
term  "afterwards,"  or  any  si 
expression,  the  indictment  wa 
bad  for  duplicitj,  as  the  Court  i 
not  assume  that  the  some  o^nc 
repeatedly  charged. 

The  caption  stated  that  the  ir 
ment  was  found  at  the  Sessions  h 
at  Warwick  in  and  for  the  €X»un 
TFflncicA,and,  by  adjournment  th 
at  Coventry  in  and  for  the  same  coi 
upon  the  oath  of  A,  JB.,  &c^  good 
lawful  men  of  the  countj,  then 
there  sworn  to  enquire  for  the  boi 
the  county.  Held  a  sufficient  ca| 
under  the  Act,  5  &  6  Vict.  c. 
annexing  the  county  of  the  cit 
Coventry  to  WarwickMhire, 

II eld  also  that,  if  any  one  ooui 
the  indictment  was  good,  the  C 
might,  under  stat.  1 1  &  12  Viet,  e 
s,  5.,  pronounce  judgment,  or  di 
the  Sessions  to  pronounce  it,  on 
good  count.  UoUoway  v.  The  Qi 
317. 

II.  Indictment. 

1.  When  sufficient,  817.     Anie^  1 

2.  Objections    when    too    late, 
Ante^  I. 

ACCIDENT. 

Accidental   death   occasioned    by 
repair  of  highway,  34.    Mcaulam 

ACCOUNT. 

I.  When  the  action  lies 
in  common. 


against  a  t^ 


For  receiving  more  than  just 
from  other  parties. 

Held,  by  the  Court  of  Exch 
Chamber  on  bill  of  exceptionB : 


ACKNOWLEDGMENT. 


ACTION. 
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That,  if  there  be  tenants  in  com- 
mon, and  one  tenant  alone  occupy  the 
property,  he  is  answerable  as  bailiff 
to  his  cotenant  in  an  action  of  account, 
under  stat.  4  Ann,  c.  16.  s,  27.,  if  he 
receive  more  than  comes  to  his  just 
share,  but  not  otherwise. 

And  he  is  answerable  only  for  what 
he  receives  more  than  comes  to  his 
just  share. 

He  receives  more  than  comes  to  his 
just  share,  within  the  meaning  of  the 
statute,  if  he  receives  money  or  some- 
thing else,  given  or  paid  by  another, 
which  the  cotenants  are  entitled  to 
simply  by  their  being  tenants  in  com- 
mon, and  if  the  amount  which  he  so 
receives  and  keeps  is  more  than  in 
proportion  to  his  interest  as  such 
tenant. 

He  does  not  receive  more  than 
comes  to  his  just  share  within  the 
statute  if  he  merely  has  the  sole  en- 
joyment of  the  property,  even  though 
by  the  employment  of  his  own  in- 
dustry and  capital  he  makes  a  profit 
by  the  enjoyment,  and  takes  the  whole 
of  such  profit. 

Therefore,  in  an  action  of  account, 
proof  of  such  enjoyment  and  receipt 
of  the  whole  protits  is  not  evidence  of 
the  occupying  cotenant  being  bailiff 
within  the  meaning  of  the  statute,  nor 
presumptive  evidence  of  his  having 
received  more  than  came  to  his  just 
share.     Henderson  v.  JEason,  701. 

II.  When  the  action  does  not  lie  against 
tenant  in  common. 

Not  for  sole  enjoyment  of  the  property 
by  his  own  occupation,  701.    Ante^ 

II L  Account  books. 

Of  deceased  incumbent,  529.     Com' 
position  Real. 


ACKNOWLEDGMENT. 

I.  In  bar  of  statute  of  limitations,  423. 
Bond,  I. 

II.  See  Admission^ 


ACQUIESCENCE. 

I.  In  total  cancellation  of  a  settlement 
perhaps  not  entirely  void,  390.  Con* 
veyance,  IL 

n.  In  interruption,  267.  Easemmtt'L  1. 

III.  In  a  summary  conviction,  267. 
Easement.  1. 1. 


ACTION. 

I.  Form. 

Trespass  or  covenant,  937.    Asst^ 
ment,  I. 

II.  Cause  of  action. 

1.  When  it  accrues  on  a  bill  of  ex- 
change, 944.    BaU,  IV. 

2.  Omission  to  indemnify  accommoda- 
tion acceptor,  distinguished  from 
breach  of  contract  to  give  cross 
acceptance,  989.     BUls,  U.  L 

3.  Accruing  to  parties  as  trustees  of  a 
society,  995.    Bmlding  Society,  L 

HL  How  soon  maintainable. 

On  breach  by  notice  not  to  perform, 
127.     Contract,  X.  1. 

rV.  Against  whom  it  lies. 

Not  against  foreign  potentate  for  any- 
thing done  in  his  public  capacity, 
171.    Attachmentytl. 

V-  What  no  answer.    Defence. 

YI.  When  it  does  not  lie. 

In  consequence  of  arbitration  clause 
in  an  act  of  Parliament,  995. 
Building  Society,  L 

Vn.  Waiver. 

Of  right  of  action  on  certain  breaches, 
423.    Bond,!. 

VIIL  Parties, 

When  two  have  lent  the  accommoda- 
tion of  one  of  them  who  has  been 
compelled  to  pay  the  amount,  989. 
Bi«f.n.  1. 
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ADDRESS. 


AGENT. 


I 


IX.  Limitation.    Limitation, 

X.  In  particular  instances. 

1.  By  mortgagor  for  use  and  occupa- 
tion, 294.    Defence,  I. 

2.  On  bond  conditioned  for  replacing 
of  stock,  423.    Bondyl, 

3.  Br  assignee  against  assignor  for 
taking  too  soon,  937.    Assignment, 

ADDRESS. 

Sufficiency  of  ^^  London**  as  the  place 
of  address  of  a  letter,  828,    Bills, 

m.  1. 

ADJOURNMENT. 

Of  sessions,  to  a  different  part  of  the 
county,  317.    Accessory,  i. 

ADJUDICATION. 

When  it  amounts  to  an  order  to  pay 
money,  67.    Limitation,  YI.  I. 

ADmSSION. 
I.  On  the  record. 

1 .  Effect  of  admitting  infancy  pleaded 
by  one  of  several  sued  on  a  joint 
promise. 

In  an  action  against  two  on  joint 
promises,  defendants  pleaded  sever- 
ally. Both  pleaded  Non  assumpsit,  | 
and  one  Inumcy.  The  plaintiff,  in 
answer  to  the  latter  plea,  admitted  on 
the  record  that  he  could  not  deny  the 
infancy ;  and  he  entered  a  nolle  pro- 
sequi as  to  the  defendant  pleading  it^ 
but  went  to  trial  against  the  otner. 
Held  that  he  could  not  recover  against 
this  last,  his  admission  on  the  record 
being  conclusive  evidence  that  there 
was  no  joint  promise. 

The  effect  of  such  admission  is  not 
altered  by  the  New  Rules,  making 
infancy  a  distinct  plea  from  Non 
assumpsit.    Boyle  v.  Webster,  950. 

2.  By  entering  a  nol.  pros.,  950, 
Ante,l, 


n.  By  omitting  to  act. 

By  not  appealing  aj^nst  a  convici 
267.    Easement,  I.  1. 

ADOPTION. 
OfHobhouse^B  act,  332.     Vestry,  I. 

AD^^ERSE  CLAIM. 
When  no  defence,  294.     Defence,  I. 

ADVERSE  POSSESSION. 

As  between  mortgagee,  mortgagor,  i 
party  holding  without  title,  366.  Im 
tation,  I.  1.    373.  Encroachment,  I 

AFFIDAVIT. 
L  What  it  must  shew. 

What  sufficient  to  call  for  an  answi 

An  affidavit  for  judgment  as  in  ci 
of  a  nonsuit  is  sufficient  to  call  up 
the  plaintiff  for  an  answer,  if  it  sti 
that  the  plaintiff  gave  notice  of  tr 
for  the  sittings  af^  &c.,  and  did  i 
proceed  to  trial  **  in  pursuance  of  t 
said  notice  ;**  without  shewing  that 
has  not  subseauently  proceeded 
trial.  Although  a  year  has  elaps 
since  the  appointed  sittings.  Drisc 
V.  WkaUey,  948. 

II.  Restriction  as  to  use  of. 

On  application  to  set  aside  Judg 
order,  693.    Baron  and  Feme,  £ 

III.  In  particular  proceedings. 

1.  For  judgment  as  in  case  of  a  n 
suit,  948.     Ante,  I. 

2.  Of  increase,  571.     Attorney,  IL 

AFFIRMATION. 


When  it  amounts 
Copyright,  I.  1. 


to  a  warranty, 


AGENT. 
I.  Contract  of  sale  by. 


AGREEMENT* 


ilPPEAL- 
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By  broker:  yariance  between  bought 
and  sold  notes,  103.    Broker. 

II.  Discharge  of  contract  by. 

By  agent  of  corporation  without  autho- 
rity under  seal,  127,  Catiirocly 
X.  1. 

III.  Extent  of  authority. 

Inferred  from  conduct  of  principals, 
127.     Contract,  X.  1. 

IV.  Of  incorporated  company. 

Without  authority  under  aeal,  dis- 
charging contract  under  seal,  127. 
Contract,  X.  I. 

y.  Contracts  of  agent  and  principaL 

As  regards  the  acceptance  of  bills  for 
proceeds  of  cargo,  766.    BilU,  L  1. 

VI.  Acts  of. 

1.  Entry  by  in  steward's  book,  276. 
Evidence,  II. 

2.  Execution  of  Instrument  by,  589. 
Poor,  XII.  I. 


AGREEMENT. 
See  Contract. 

AIDING  AND  ABETTING. 
See  Acceuory. 

ALEHOUSE. 
Appeal  against  conviction. 

Costs  to  whom  to  be  made  payable, 
229.    Af^peal,Y.l. 

ALTERNATIVE, 

When  necessary  in  writ  of  mandamus, 
485.    Mandamus,  III. 

AMOTION. 

Of  schoolmaster :  remedy  for,  1.    Cathe- 
dral  Church,  I.  1. 


APPEAL. 
I.  When  the  proper  remedy. 

For  improper  amotion  of  officer,  1. 
Cathedral  Church,  L  1. 

n.  When  it  lies  or  not. 

1.  When  not  against  an  adjudication 
in  the  negative,  303.    Poor,  XXX. 

2.  When  not  against  adjucGcation  that 
pauper  lunatic  is  chargeable  to 
county,  303.    Poor,  XXX. 

III.  Omission  to  appeal. 

1.  Effect  as  an  admission,  267.  JSase* 
tnent,  1. 1. 

2.  When  induced  by  conduct  con- 
trary to  good  faith,  978.  Poor, 
XVLl. 

IV.  Reference  to  arbitration. 

1.  What  parish  authorities  bound  by, 
978.    Poor,  XVLl. 

2.  Proceedings  contraiT  to  good  faith, 
how  staye<^  978.    Poor,  XVI.  1. 

V.  Costs. 

1.  On  appeal  against  conviction,  to 
whom  to  be  made  payable. 

On  appeal  against  a  conviction 
under  the  Alehouse  Licensing  Act, 
9  (?.  4.  c.  61.,  the  Sessions  affirmed 
the  conviction,  and  ordered  that  the 
appellant  should  forthwith  pay  to  the 
respondent  justices  the  sum  of  &c.  for 
costs,  and,  in  case  of  default,  should 
be  committed  to  the  House  of  Correc- 
tion until  suck  turn  shotdd  be  paid. 
Held  (though  conformable  to  stat. 
9  O.4.C.  61.  s.  29.)  a  bad  order  since 
Stat.  11  &  12  Vict.  c.  43.,  which,  by 
sect.  27,  enacts  that,  if,  on  appeal 
against  **  such  conviction  or  order  as 
is  there  mentioned,  the  Sessions  shall 
award  costs,  their  order  shall  direct 
the  costs  to  be  paid  to  the  Clerh  of  the 
peace,  to  be  by  him  paid  over  to  the 
party  entitled,  and  snail  state  within 
what  time  payment  shall  be,  nnd  that, 
on  non-payment  within  Ihe  time,  ajid 
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in  dttfavlt  ofdutrtMM^  the  ptrtj  may  be 
committed  for  any  time  not  ezceeking 
three  months^  wJes*  the  costs  ffx,  be 
sooner  paid.  For  the  words  "  Buch** 
"  order  apply  generally  to  all  orders 
of  magistrates  out  of  Sessions,  and 
appeals  against  such  orders  (unless 
in  cases  excepted  by  the  Act) ;  and 
the  Act  (sect.  36)  repeals  all  statutes 
inconsistent  with  it. 

Certiorari  is  taken  away  by  stat. 
9  O.4.  e.  61.  s.  34.:  but  the  order 
was  brought  into  this  Court  by  an 
ex  parte  application  of  the  respon- 
dents under  stat.  12  &  13  Vict.  c.  45. 
s,  18.,  for  the  purpose  of  having  exe- 
cution. The  appellant  had  paid  10/. 
in  part  of  the  costs ;  but,  on  tne  order 
beine  removed,  he  immediately  ap- 
plied to  a  Judge  at  chambers,  m 
yacation,  to  stay  execution.  The 
Judge  holding  himself  not  autliorized 
to  interfere,  &e  execution  proceeded. 
In  the  ensuing  term  the  appellant 
moved  the  Court  to  set  aside  the  exe- 
cution. Six  months  had  then  elapsed 
since  the  making  of  the  order  of  ses- 
sions. Held  that,  the  order  of  ses- 
sions beine  before  the  Court,  the 
appellant  might  object  to  it  as  illegal ; 
that  he  was  not  too  late,  having  pro- 
ceeded without  delay  after  the  re- 
moval :  and  that  his  right  was  not 
prejudiced  by  the  part-payment  of 
costs. 

The  Court  set  aside  the  ^.  fa.,  and 
ordered  the  moneys  paid  and  levied 
to  be  refunded ;  the  appellant  under- 
taking to  bring  no  action.  Begina  v. 
BcUier,  229. 

2.  Objections  available  when  the  order 
is  removed  into  Q.  B.  to  be  en- 
forced, 229.    Ante,}. 

8.  Setting  aside  the  fi.  fa.,  229.  Ante, 

4.  Refunding  money  levied  under  bad 
order,  229.    Ante^  1. 

YI.  Special  case. 

1.  Costs  where  both  parties  raise 
points  in  the  case,  83.     Certiorari, 

2.  When  the  case  is  to  be  considered 
as  brought  up  by  both  parties,  83. 
Certiorari,  IV. 


ARBITRATION. 

VII.  In  particular  instances. 

1.  Against  disallowsDce  by  audit 
793.    Poor,  1. 1. 

2.  Ajrainst  orders  of  removaL  Pa 
XXVIIL 

8.  Against  orders  for  maintetianoc 
pauper  lunatics.     Paor^  XXXH 

APPEARANCE. 

I.  In  civil  cases. 

1.  When  not  necessary  before  appi; 
ing  for  prohibition,  171,  214.  A 
tachment,  I.  1. 

2.  Of  plaintiff  when  called,  the  Ju«lj 
directing  a  nonsuit,  540.  Bill  < 
Exceptions, 

II.  In  criminal  cases. 

1.  To  move  for  new  trial,  503,  Or 
minal  Law,  IV. 

2.  To  receive  sentence,  506,  n.  Cr 
minal  Law,  V. 

APPOINTMENT. 

Power. 

When  not  exercised  by  residnar 
devise  in  a  will,  245.    bemse.  III 

ARBITRATION. 
I.  Under  Lands  Clauses  Act :  costs. 

Where  each  party  succeeds  as  to  par 

In  an  arbitration  under  sects.  25- 
37  of  the  Lands  Clauses  Consolidatic 
Act,  1845  (8  &  9  Vict,  e,  18.),  if  tl 
umpire  award,  in  respect  of  part  < 
the  landowner's  claim  for  compensi 
tion,  a  larger  sum  than  the  Compai 
offer  in  respect  of  that  part,  and  ) 
the  same  time  award,  as  to  anoth< 
distinct  ])art  of  the  claim,  in  respe 
of  which  the  Company  oflfer  notbin 
that  the  landowner  has  suffered  i 
damage,  the  landowner  is  entitle 
under  sect.  34,  to  those  costs  only 
the  arbitration  which  are  incident 
that  part  of  his  claim  in  respect 
which  compensation  has  been  awardc 
Regina  v.  Biram,  969. 


ARTIFICER. 


AITACHMENT. 
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II.  At  sessions. 

1.  What  parties  bound,  978.  Poor, 
XVL  I. 

2.  Proceedings  contrary  to  ffood  faith 
how  sUjed,  978.    Poor,  XVL  1. 

III.  When  the  onlj  remedy. 

1 .  To  settle  disputes  between  building 
society  and  members,  995.  Building 
Society,  I. 

2.  Form  of  plea,  995.  Building  So- 
ciety, I. 

8.  Effect  of  omission  to  appoint  arbi- 
trators, 995.    Building  Society,  I. 

ARTIFICER. 

Conspiracy   to  intimidate,   671.     Coti- 
spiracy,  I. 

ASSENT. 

When  not  by  conduct  in  ignorance  of 
the  facts,  103.    Broker. 

ASSIGNEE. 
Of  mortgage,  373.    Encroachment,  I. 

ASSIGNMENT. 

L  Of  personal  chattels :  right  to  take  at 
an  earlier  date  on  notice. 

Effect  of  the  notice    being   bad   in 

respect  of  time. 

By  indenture  of  sale,  A.  assigned  all 
his  household  goods,  &c.,  to  secure  a 
debt  due  from  him  to  the  assignees, 
subject  to  a  proviso  that  the  deed 
should  become  void  upon  payment  of 
the  said  sum  on  a  certain  day,  or  on 
some  earlier  day  to  be  appointed  by 
the  assignees  by  a  notice  in  writing, 
to  be  served  on  A,  twenty-four  hours 
before  the  day  of  payment  so  ap- 
pointed :  interest  to  be  paid  in  tnc 
mean  time.  It  was  also  agreed  by  the 
deed  that,  after  default  made  in  pay- 
ment contrary  to  the  said  proviso,  it 
should  be  lawful  for  the  assignees  to 
enter  and  take  possession  of  the  goods, 
and  to  sell  them  and  reimburse  them- 


selves out  of  the  proceeds,  accounting 
to  A.  for  any  surplus :  and  that,  until 
such  default,  it  should  be  lawful  for 
A,  to  hold,  use  and  possess  the  said 
goods  without  hindrance  from  the 
assignees. 

The  assignees  served  A,  with  a 
notice  to  pa^r  on  a  day  earlier  than 
that  named  m  the  deed,  and  after- 
wards entered  and  took,  and  sold,  the 
goods  assigned:  but  the  notice  was 
bad,  having  been  served  less  than 
twenty  four  hours  before  the  day  of 
payment  appointed  by  the  assignees. 

Held,  that  A,  had,  under  the  deed, 
the  right  of  possession  of  the  goods, 
dofeasible  only  by  default  in  payment 
after  due  notice ;  and  that  he  might 
therefore  sue  the  assignees  in  trespass 
for  having  wrongfuUy  entered  and 
sold. 

Held,  also,  that  in  such  action  the 
measure  of  the  damages  should  be,  not 
the  value  of  the  goods,  but  the  value 
of  the  plaintiff^s  interest  in  them  at 
the  time  of  the  trespass.  Brierly  v. 
Kendell,  937. 

II.  Equitable. 

Of  a  copyright,  281 .     Copyright,  I.  1 . 

III.  Rights  of  assignor. 

To  possession  until  re^lar  defeasance 
of  right  limited  to  him,  937.  Ante,  I. 

IV.  Pleading  and  evidence. 

Trespass  by  assignor  against  assignee 
for  taking  too  soon :  measure  of 
damages,  937.    Ante,  I. 


ASSISTANT  OVERSEER. 


Poor. 


ASSISTANTS. 


In  government  of  a  corporation,   600. 
College. 

ATTEMPT 
To  escape  from  prison,  3 1 7.  Accessory,  T. 

ATTACHMENT. 
I.  Of  goods  of  sovereign  prince. 


1026 


ATTESTATION. 


ATTORNEY. 


1.  Property  of  flovereign  prince  when 
not  liable. 

Property  in  Englatu^  belonging  to 
a  foreign  sovereign  prince  in  his  puolic 
capacity,  cannot  be  seized  under  pro- 
cess in  a  suit  instituted  against  him  in 
this  country  on  a  cause  of  action 
arising  here. 

And,  therefore,  where  a  suit  had 
been  brought  in  the  Lord  M^or^s 
Court  against  the  Queen  of  tSpain 
upon  bonds  of  the  SpanUh  govern- 
ment bearing  interest  payable  in 
London^  and  moneys,  belonging  to  her 
as  the  Sovereign  of  that  country,  had 
been  attached  in  the  hands  of  gar* 
nishees  in  London  to  compel  her 
appearance,  the  Court  of  Queen's 
Bench  granted  a  prohibition. 

Although  the  action  was  not,  in 
form,  brought  against  the  Queen  as 
Sovereign :  it  appearing  sufficiently 
by  the  proceedings  that  she  was 
charged  with  liability  in  that  character. 

The  same  law  prevails,  k  fortiori, 
where  the  action  is  avowedly  granted 
on  acts  done  by  the  defendant  in  the 
character  of  Sovereign. 

The  garnishee,  in  such  a  case,  is  a 
proper  party  to  move  for  the  prohibi- 
tion. 

And  it  is  no  objection*,  that  he  has 
put  in  a  plea  (Nd  habet)  to  the  at- 
tachment. 

Nor  is  the  motion  premature,  if 
made  after  the  pleading  of  such  plea 
and  before  trial  of  the  issue,  though 
no  other  excess  of  jurisdiction  is  im- 
puted to  the  Lord  Mayor's  Court  than 
its  having  entertained  the  suit. 

The  motion  may  also  be  made  by 
the  sovereign  prince  who  is  defendant 
in  the  Mayor's  Court,  though  such 
defendant  has  not  appeared,  and  the 
garnishee  has  not  pleaded. 

The  prohibition  may  go  at  the  in- 
stance of  a  mere  stranger.  Wadsworth 
V.  Qtieen  of  Spain,  17L 

2.  Who  may  move  for    prohibition, 
171.    Ante,  1. 

II.   Foreign  attachment.     Foreign  At- 
tachment. 

ATTESTATION. 

Of  warrant  of  attorney ;  same  attorney 
acting  for  both  parties. 


A  warrant  of  attomej,  to  o 
judgment  as  a  security  lor  advj 
was  attested  in  due  form  bj  an  i 
ney,  acting  for  defendant  and  i 
attorney,  and  at  his  request,  but 
also  acted,  in  the  t^an8actioI^  foi 
plaintiff.  Defendant  was  info 
that  the  attorney  had  been  coosi 
by  plaintiff. 

The  warrant  was  executed  on 
March  1847.  Judgment  was  sij 
on  19th  July  1847  ;  and  a  fi.  fa.  sb 
after  issued,  but  was  not  execute 

The  plaintiff,  after  the  iudgi 
was  signed,  gave  fresh  credit  to 
defendant  in  the  way  of  his  tz 
On  28th  June  1850,  a  levy  was  m 
None  of  these  facts  were  concei 
The  defendant  was  adjudged  a  hi 
rupt  on  29th  July  1850.  A  rul 
set  aside  the  warrant  of  attorney 
all  subsequent  proceedings  was 
tained  in  Trinity  term  1 85 1 . 

Held,  that,  by  stat.  I  &  2  ] 
c.  110.  «.  9.,  the  attorney  acting 
the  plaintiff  could  not  act  as  attoi 
for  the  defendant,  and  that  the  ob 
tion,  being  made,  must  prevail. 

Held,  also,  that  the  eircumstai 
above  stated  did  not  preclude 
assignees  of  the  bankrupt  defenc 
from  raising  the  objection. 

Semble,  that  lapse  of  time  a 
execution  levied,  and  other  circ 
stances  shewing  that  the  plaintiff 
knowingly  allowed  to  alter  his  p 
tion  on  the  faith  of  a  judgment  t 
obtained,  may  preclude  the  defenc 
or  his  representatives  from  rau 
the  objection.  Sed  Quitre.  Hirs 
Hannah,  383. 

ATTORNEY. 

I.  For  plaintiff. 

When  he   may  not  act  also  for 
fendant,  383.     Attestation. 

II.  Misconduct  as  regards  the  oppo 
party. 

1.  Misstatement  in  order  to  enhj 
costs. 

An  attorney  who,  in  his  affidav 
increase  on  taxing  costs,  repres 
that  he  has  paid  money  to  witn 


AUDIT. 


BASTARDY. 
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in  the  cause  when  he  has  not  in  fact 
paid  it  (though  he  maj  have  taken 
steps  for  doing  so),  or  who,  without 
proper  ground,  makes  statements 
tending  to  heighten  the  costs  payable 
to  witnesses,  with  intent  to  favour 
such  witnesses  or  to  oppress  the 
opposite  party,  commits  an  offence  for 
which,  on  a  timely  application,  he 
may  be  punished  by  the  Court. 

fiut,  where  the  losing  party  in  a 
cause  complained  that  tue  adverse 
attorney  had  claimed  payments  for 
the  production  of  maps  by  witnesses 
at  the  trial,  which  maps,  it  was  said, 
were  not  in  fact  produced,  and  of  a 
counterpart,  produced  by  a  witness 
but  not  used  or  required;  also  for 
money  alleged  to  have  been  paid  by 
the  attorney  to  a  witness,  whereas 
such  money  was  not  paid  till  long 
afler  the  affidavit  of  increase  was 
sworn;  but  such  complaint  was  not 
made  till  nearly  a  year  and  a  half 
afler  the  taxation,  tne  complainant*s 
attention  having  been  drawn  to  the 
subject  recently  and  by  accident : 

Held  that  it  was  too  late,  unless 
upon  a  very  strong  case,  to  bring 
such  details  before  the  Court  as 
charges  to  be  answered  by  an  at- 
torney ;  and  a  rule  to  answer  matters 
was  refused.  Doe  dem,  Mence  v. 
Hadleyy  571. 

2.  Effect  of  lapse  of  time,  57 1 .     Ante, 

III.  Warrant  of  attorney.     Warrant  of 
Attorney, 

AUDIT. 
Under  Poor  Laws,  793.    Poor,  L  1 . 

AUTHOR. 
See  Copyright, 

BAILIFF. 
Tenant  in  common,  701.    Account,  I. 

BAILMENT. 
I.  Negligence  on  the  part  of  the  bailor. 


Con8e(][uence  of  its  being  a  cause  con- 
ducing to  the  loss,  261.     Innkeeper, 

[I.  Particular  Instances  of  liability. 

Innkeeper's  liability,  261.    hvnkeeper, 

BANKRUPT. 

Fraudulent  conveyance. 

Cancellation  of  deed    by    Court    of 
Equity,  390.     Conveyance,  II. 

BARON  AND  FEME. 
I.  Wife  taken  in  execution. 
I      Her  discharge  when  discretionary. 

Where  a  married  woman  is  taken 
in  execution  in  an  action  against  her 
and  her  husband,  and  has  no  separate 
property,  the  Court  in  its  discretion 
may  discharge  her,  whether  the  hus- 
band and  wife  be  both  tdcen,  or  the 
wife  singly. 

On  nioton  to  rescind  an  order  made 
at  chambers  on  affidavit,  as  having 
been  erroneously  granted,  the  party 
moving  cannot  impeach  the  order 
upon  affidavits  not  used  at  Chambers 
and  containing  matters  which  were 
known  to  the  party  moving,  or  of 
which  he  could  nave  obtained  know- 
ledge, before  the  order  was  made. 
Edwards  v.  Martyn,  693. 

11.  Separate  property  of  wife. 

Of  wife  party  to  a  cause,  693.     Ante, 

in.  Wife  how  affected  by  acts  of  hus- 
band. 

1.  Disruption   of  residence,    40,   46. 
Poor,  XXL  1,  2. 

2.  Her  former  status  not  restored  by 
his  death,  46.     Poor,  XXL  2. 


BASTARDY. 

Form  of  order. 

Omission  of  unnecessary  words. 

In  an  order  of  bastardy  drawn  up 
according  to  form  8  in  the  schedule 
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BILLS. 


to  sUt.  8  &  9  Vict,  c,  10.,  the  words 
''and  having  also  heard  all  the  evi- 
dence tendered  by  the  said"— -(the 
putative  father)  are  properly  omitted 
where  no  evidence  is  in  fact  offered 
by  him:  and  the  order  need  not,  in 
such  case,  state  that  he  offered  no 
evidence.    Regina  v.  Pearcy^  902. 


BEER. 


See  Alehouse. 


BILL  OF  DISCOVERY. 

Whether  it  will  lie  in  mandamus,  957, 
967.    Mandamue^  Y. 


BILL  OF  EXCEPTIONS. 

Not  after  submitting  to  nonsuit. 

Error  from  an  inferior  court  of 
record.  The  record  stated  that  the 
plaintiff's,  being  called  to  hear  the 
verdict,  came  not,  whereupon  judg- 
ment of  nonsuit  was  entered.  Tacked 
to  the  record  was  a  bill  of  \3xceptions, 
which  set  out  the  evidence  given  at 
the  trial,  the  contention  of  the  plain- 
tiffs* counsel  that  there  was  evidence 
to  go  to  the  jury,  and  the  ruh'ng  of 
the  Judge  that  there  was  none ;  and 
that  the  Judge  then  nonsuited  tlic 
plaintiffs,  whereupon  the  plaintiffs* 
counsel  excepted. 

Held  that  the  plaintiffs  could  not 
maintain  error  on  the  bill  of  excep- 
tions, af\er  having  submitted  to  be 
nonsuited.  Secu*  if  the  record  had 
shewn  that  they  appeared  when  called, 
and  the  Judge  without  their  consent 
nonsuited  them,  though  appearing. 
Cosiar  V.  Reedy  540. 


BILLS.    . 

I.  Contract  to  accept. 

1.  When  not  created  by  indorsement 
of  bill  of  lading  and  disposal  of 
cargo. 

Plaintiffs,  merchants  at  New  York, 
by  direction  and  on  account  of  J9., 
forwarded  to  defendant,  a  commission 
agent  at  HuU^  employed  by  B.,  the 


invoices  and  bills  of  liuling  of 
cargoes,  against  which  they  d 
upon  defendant  bills,  which  he 
cepted  and  paid.  Defendant  sold 
cargoes,  which  did  not  realize  eno 
to  cover  the  amount  of  his  accc 
ances.  Plaintiffs  afterwards,  by 
rection  of  ^.,  forwarded  to  defend 
the  invoice  and  bill  of  lading  of  i 
other  cargo,  which  had  been  purcha 
by  B,  with  money  supplied  by  pit 
tiffs  and  the  bills  of  ladin;;  of  wh 
had  been  specially  indorsed  to  th 
as  a  security,  and  were  bv  them  ^ 
cially  indorsed  to  defendant;  pin 
tiffs  at  the  same  time  stating  ti 
they  had,  by  direction  of  ^.,  dm 
upon  defendant  for  part  of  the  pii 
Defendant,  without  knowing  tl 
plaintiffs  had  made  advances  to  1 
took  the  bill  of  lading,  disposed  oft 
cargo,  and  placed  the  proceeds  to  t 
credit  of  B.  Held,  that  defends 
was  not  bound,  as  between  hiins 
and  plaintiffs,  to  accept  the  bills  dni 
against  the  last  cargo,  because  no  pi 
vity  could  arise  between  plaintiffs  ai 
defendant  except  by  express  contDU 
and  the  indorsement  of  the  bill 
lading  by  plaintifffs  to  defendant,  ai 
his  receiving  it  and  disposing  of  tJ 
cargo,  did  not,  under  the  circui 
stances,  create  such  a  contract.  Di 
ferman  v.  Httbherety,  766. 

2.  To  remit  cross  acceptance,  9S 
Post,  II.  1. 

II.  Accommodation  bills. 

1 .  The  different  parties  how  afiei-t 
by  the  statute  of  limitations,  94 
Post,  IV. 

2.  Obligation  to  indemnify  disti 
guished  from  contract  to  give  ox 
acceptance. 

A,  applied  to  D,  and  <9.,  who  we 
in  partnership,  for  a  loan.  />.  and 
gave  him  an  acceptance  by  2>.  alon 
and  A,  signed  an  acknowledgment, 
which  he  declared  that,  if  he  discount 
2).*8  acceptance,  he  would  remit  hisoi 
acceptance  to  2).  and  S.  A.  did  i 
2).*s  acceptance  discounted,  but  c 
not  remit  his  own  acceptance. 
was  afterwards  sued  by  the  holder 
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his  acceptance,  and  paid  tbe  amount 
out  of  the  partnership  funds. 

Meld,  that  D.  was  entitled  to  sue 
A,  for  money  paid  to  his  use,  upon  an 
implied  contract  by  A,  to  indemnify 
him,  arising  ujwn  D.  being  compelled 
to  pay  the  acceptance:  and  that  S. 
need  not  join  in  such  action,  although, 
if  an  action  bad  been  brought  against 
A.  on  the  written  agreement,  for  not 
remitting  the  cross  acceptance,  S. 
must  then  have  been  a  co-plaintiff*. 
Driver  v.  Burton,9S9. 

2.  Loan  by  partners  in  the  acceptance 
of  one  of  them,  989.    Ante,  I. 

3.  Effect  of  bill  became  an  accommo- 
dation bill  by  matter  ex  post  facto, 
989.    Ante,  L 

in.  Notice  of  dishonour. 

) .  Place  of  address  that  is  given  on 
the  bill. 

A  bill  was  drawn,  dated  "  London,** 
but  not  otherwise  giving  the  address 
of  the  drawer.  It  was  directed  to, 
and  accepted  by,  "Captain  Barron, 
27,  SaviUe  Row'y  In  an  action  by  an 
indorsee  against  the  drawer,  issue  on 
a  plea  denying  notice  of  dishonour, 
the  plaintiff  proved  that  he  had  put  a 
letter  into  the  post,  addressed  to  the 
drawer,  "  London.**  The  drawer  gave 
evidence  that  he  had  not  received  the 
letter;  that  he  was  a  clerk  in  the 
Admiralty  and  lived  at  Chelsea,  and 
that  this  might  have  been  ascertained 
bv  enquiry  of  the  acceptor,  who  was 
his  brother.  No  such  enquiry  had 
been  made. 

Held  that,  in  an  action  against  the 
drawer,  the  fact  that  the  holder  had 
sent  a  letter  to  the  defendant,  ad- 
dressed as  he  had  dated  the  bill,  was 
evidence  on  which  a  jury  would  be 
warranted  in  finding  that  due  dili- 

§ence  had  been  used  to  give  notice  of 
ishonour,  though  no  enouiry  had 
been  made  of  the  acceptor.  Burmester 
Y.Barron,  828. 

2.  What  enquiries  not  essential  to 
due  diligence,  828.    Ante,  1. 

IV.  Effect  of  the   Statute  of  Limita- 
tions. 


Indorsee  compelled  to  pay  afVer  the 
period  has  run  out  against  the 
drawer. 

W,  K.  being  indebted  to  plaintiffs 
and  to  defendant,  and  also  to  a  Bank- 
inff  Company,  it  was  agreed  between 
all  the  parties  that,  for  the  purpose  of 
securing  W.K*s  debt  to  the  Company, 
defendant  should  draw  upon  W,  K. 
three  bills  of  exchange,  payable  to 
plaintiffs,  and  that  plaintiffs  should 
indorse  the  bills  to  the  Company.  The 
bills  became  due  in  1843,  and  were 
dishonoured.  In  1847  the  Banking 
Company  sued  plaintiff's  on  the  bills, 
and  plaintiff's,  in  1851,  paid  the 
amount. 

Held,  that  plaintiffs  were  barred  by 
the  Statute  of  Limitations  from  suing 
defendant  as  drawer  of  the  bills. 
Webster  v.  Kirk,  944. 

BIRTH  SETTLEMENT. 
Page  636.    Poor,  XXIX.  2. 

BISHOP. 
His    authority    as    charter    visitor,   1. 


Cathedral 


Xy    as    < 
Church, 


BONA  FIDES. 

Justices  of  the  peace,  how  far  judges  of, 
816.    Church  Rate,  L  1. 


BOND. 

I.  Money  b(md. 

What  is  not:    bond  conditioned  to 
replace  stock. 

Debt  by  administrator  of  B,  on 
bond  made  by  W,  to  J9.,  dated  5th 
December  1812.  The  condition  re- 
cited that  B,  had  agreed  to  advance 
to  W,  the  produce  of  the  sale  of  cer- 
tain stock  m  the  funds,  without  any 
other  advantage  than  B.  would  have 
been  entitled  to  if  the  stock  had  re- 
mained in  his  name  in  the  Bank ;  that 
B.  had  sold  the  stock  and  paid  the 
produce  to  W, ;  and  that  it  had  been 
agreed  between  them  that  the  same 
or  a  like  sum  of  the  same  stock  should 
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be  replaced  and  transferred  to  B.; 
and  t!ie  condition  was  that,  if  W.^  be- 
fore 5  til  JuTie  then  next,  purchased  the 
said  amount  of  stock  and  transferred 
the  same  to  J9.,  and  paid  to  B.j  in 
lieu  of  the  dividends  thereof,  such 
sums  as  B,  would  have  been  entitled 
to  receive  for  the  dividends  if  the 
stock  had  continued  in  his  name,  at 
such  times,  and  in  such  proportions, 
and  in  such  manner,  as  the  dividends 
would  have  been  payable  to  B.  if  the 
stock  had  not  been  sold,  then  the 
bond  to  be  void.  Breach:  (1)  that 
W.  did  not^  before  the  5th  June,  or 
since,  purchase  the  said  amount  of 
stock  and  transfer  to  B.,  or  to  plaintiff 
OS  administrator ;  (2)  that  the  divi- 
dends of  the  stock,  if  it  had  remained 
standing  in  the  name  of  J9.,  would 
have  been  payable  half  yearly  after 
the  date  of  the  bond,  and  that  the 
first  and  only  one  of  such  dividends 
before  the  said  5th  June  would  have 
been  payable  on  5  th  January  1813; 
that  on  1 1th  SepUmher  1824  B,  died : 
that,  if  the  stock  had  continued  stand- 
ing in  J9.*s  name,  or  plaintiff's  as  ad- 
ministrator, a  large  sum,  to  wit  &c., 
would  have  been  payable  half  yearly 
as  dividends,  and  that  the  money 
payable  in  lieu  of  such  dividends,  and 
becoming  due  after  ^.'s  death  (dur- 
ing a  period  which  was  specified), 
amounted  to  a  large  sum,  to  wit  &c. ; 
and  that,  although  the  stock  had  not 
been  transferred  into  the  name  of  jB., 
or  of  his  administrator,  yet  W,  had 
failed  to  pay  the  sums  so  due  in  lieu 
of  dividends. 

Plea :  that  the  causes  of  action  did 
not  accrue  within  twenty  years  next 
before  the  commencement  of  the  suit. 

Replication,  as  to  the  first  breach, 
that,  while  the  stock  remained  un- 
transferred,  and  a  certain  sum,  to  wit 
&c.,  was  due  in  lieu  of  the  dividends,  to 
wit  on  10th  September  1824,  W,  made 
an  achnowledsment  to  J.  B,  that  the 
stock  remained  untransferred  contrary 
to  the  condition,  and  was  due  thereon, 
hy  W.  making  to  B.  satisfaction  on 
account  of  part  of  the  said  sum,  to  wit 
10/. ;  andtoat  the  action  was  brought 
within  twenty  years  next  after  such 
acknowledgment ;  and,  as  to  the  other 
causes  of  action,  that  they  did  accrue 
within  twenty  years  &c. 


Rejoinder,  as  to  the  first  pari 
the  replication,  a  traverse  of 
bringing  of  the  action  within  twe 
years  next  after  sach  supposed 
knowledgment.  Issue  thereon. 
to  the  second  part  of  the  replicati 
issue  was  joined. 

It  was  proved  that  S.  had,  si 
the  advance  to  TFl,  agreed  to  bo 
and  lodge  with  W.  at  lOs,  6d. 
week,  that  amount  to  be  deduc 
from  the  interest  of  the  money  wfa 
W.  had  borrowed  ;  and  that  a  i 
tlement  should  be  made  every 
months.  B.  had  boarded  and  lodj 
with  VV.  till  B:8  death,  in  Sepiem 
1824;  but  no  settlement  had  e 
taken  place,  though  frequently  < 
manded  by  B. 

Held,  first,  that,  supposing  the  isa 
raised  by  the  rejoinder  cast  ub 
plaintiff  the  burthen  of  proving  tl 
such  an  acknowledgment  as  that  mi 
tioned  in  the  replication  was  mi 
within  twenty  years  next  before  & 
there  was  sufficient  evidence  to  enti 
plaintiff  to  a  verdict  upon  both  t 
first  and  the  second  issues. 

Secondly,  that  the  bond  was  ii 
within  Stat.  3  &  4  TV.  4.  c.  42.  s.  i 
that  the  replication,  therefore,  was 
answer  in  law  to  that  part  of  the  pi 
which  related  to  the  first  breach ;  a 
that  plaintiff  was  therefore  not  en 
tied  to  any  damages  on  that  breach 

But,  thirdly,  that  thajb  part  of  t 
condititm  which  stipulated  for  t 
payment,  from  time  to  time,  of  t 
sums  payable  in  lieu  of  the  dividei 
still  remained  in  force  as  to  so  mu 
of  the  sums  as  had  accrued  due,  fn 
time  to  time,  within  twenty  ve 
before  action  brought,  the  penalty 
the  bond  not  having  been  insist 
upon  in  respect  of  sums  accruing  ^ 
earlier;  and  that  plaintiff,  therefo 
was  entitled  to  dama;;es  in  respect 
so  much  of  the  second  breach.  Bl 
V.  Ormondy  423. 

II.  Bond  within  stat.  3  &  4  TFl  4.  c 
sect.  5,  as  to  acknowledgments. 

1.  What  is  not  such   a    bond.  4 
Ante,  1. 

2.  What  acknowledgment    sofficii 
423.     Ante,  1. 
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ITT.  Limitation  of  actions. 

Where  it  does  not  run  as  to  future 
breaches,  423.     Ante,  I. 

BOOK. 

T.  Account  books  of   deceased  incum- 
bent, 529.     Composition  Real, 

II.  Books    of    deceased  steward,  276. 
Evidence,  II. 

BREACH. 

I.  Of  contract :    generally.     Contract, 

II.  Afker  determination  of  tenancy,  310. 
Contract,  V.  1. 

BRIBERY. 
See  page  785.     Contract,  IV.  2. 

BRIDGE. 

For  conducting  railway  over  or  under 
highway,  485.     Mandamus,  HI. 

BROKER. 

Contracts  effected  by. 

What  is  the  contract;  variance  be- 
tween bought  and  sold  notes. 

A  broker  authorized  by  plaintiflTto 
sell  500  tons  of  Dwdop's  iron,  made  a 
bargain  with  defendant  to  sell  it  to 
him  for  a  price  exceeding  10/.  The 
broker  sent  a  note  to  the  plaintiff 
expressing^  that  he  had  sold  for  him 
500  tons  Duntops  iron ;  and  a  note  to 
the  defendant  expressing  that  he  had 
bought  for  him  500  tons  Scotch  iron. 
I>unlop*B  is  Scotch  iron,  but  not  the 
only  kind  of  Scotch  iron.  The  broker 
made  no  signed  entry  in  his  book. 
Afler  this  there  was  a  negotiation 
between  plaintiff  and  defendant  as  to 
the  terms  on  which  the  defendant 
might  be  let  off  the  contract,  in  which 
botn  treated  the  contract  as  binding ; 
but  there  was  nothing  to  shew  whether 
they  considered  the  contract  to  be  for 
Scotch  Iron  generally,  or  only  for 
I>unUtp\  or  that  either  was  aware  of 
the  variance  in  the  notes.  The  plain- 
tiff brought  an  action  as  on  a  contract 


to  deliver  Dunlop's  iron.  Non  as- 
sumpsit was  pleaded ;  and  at  the  trial 
the  variance  between  the  notes  ap- 
peared. The  declaration  was  then 
amended,  so  as  to  make  the  contract 
be  to  deliver  Scotch  iron :  and  the 
jury  found  that  the  defendant  had 
ratified  the  contract  contained  in  the 
bought  note.  Verdict  for  plaintiff. 
On  motion  to  enter  a  verdict  for 
defendant : 

Held,  by  Lord  CampbeU  C.  J.  and 
Patteson  and  Wightman  Js.,  that  the 
variance  between  the  bought  and  sold 
notes  was  material ;  and  that  there 
was  no  sufficient  memorandum  of  a 
contract  to  satisfy  the  Statute  of 
Frauds,  29  C.  2.  c.  3.  «.  17. 

Held,  also,  that  there  was  no  evi- 
dence, on  which  the  jury  could  act,  of 
a  ratification  of  the  contract. 

Erie  J.  dissenting  upon  both 
points.    Sievewright  v.  Archibald^  103, 

BUILDING  ACT. 

Jurisdiction  in  respect  of  encroachments 
on  highways. 

The  Building  Act,  7  &  8  Tict.  c. 
84.  does  not  tSue  away  the  power  of 
justices  to  adjudicate  on  complaint, 
under  stat.  57  O.  3.  c.  xxiz.  (Metro- 
polis Paving  Act)  «.  72.,  as  to  en- 
croachments on  the  public  highway 
by  projections  from  buildings.  If  the 
provisions  of  stat.  7  &  8  Vict,  c.  84. 
supersede  in  any  respect  those  of  staU 
57  O.  3.  c.  xxix.  «.  72.,  this  is  matter 
of  defence,  and  does  not  justify  magis- 
trates in  refusing  to  hear  the  informa- 
tion. 

On  motion  against  a  magistrate 
under  stat.  11  &  12  Vict.  c.  44.  «.  5. 
as  well  as  on  motion  for  mandamus, 
the  general  rule  is  that  the  Court  will 
order  the  unsuccessful  party  to  pay 
costs,  and  will  not,  on  the  motion  for 
costs,  enter  into  the  merit-s  of  the 
original  application.  Regina  v.  Ing' 
ham,  884. 

BUILDING  SOCIETY. 

I.  Ezclusiveness  of  remedy  by  arbitra- 
tion. 

Declaration,  in  covenant,  set  out  an 
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indenture  of  mortgage  between  the 
trustees  of  a  benefit  building  Society 
and  defendant,  a  member,  by  which, 
in  consideration  of  600/.,  appropriated 
and  paid  to  defendant  in  respect  of  his 
shares,  defendant  mortgaged  certain 
lands  to  the  trustees,  for  the  use  and 
benefit  of  the  Society,  and  covenanted 
to  observe  all  the  rules  of  the  Society, 
and  to  make  all  payments,  in  respect 
of  his  shares,  which  were  requirca  by 
the  said  rules.  Breaches:  1.,  that 
defendant  did  not  pay  certain  monthly 
instalments,  according  to  rule  19  ;  2., 
that  he  did  not  pay  the  subscriptions 
upon  his  said  shares,  according  to  rule 
Id;  3,  that  he  did  not  pay  certain 
fines  incurred  by  him,  unaer  rules  1.3 
and  14,  by  non-payment  of  the  said 
instalments  and  subscriptions. 

Pleas:  1.  That  rule  33  provided 
that  '*  the  directors  shall  decide  upon 
all  disputes  that  may  arise  between 
this  Society  and  any  member,"  "  re- 
specting the  construction  of  or  any 
omission  in  these  rules,  or  respecting 
any  other  matter  relating  to  this 
Society  and  such  member ;"  "  and  the 
decision  of  the  directors,  if  satisfac- 
tory to  both  parties,  shall  be  con- 
clusive ;  but,  if  not  satisfactory,  such 
dispute  shall  be  referred  to  arbitrators, 
pursuant  to  stat.  10  G.  4.  c.  56.  «.  27." 
That  the  causes  of  action  were  matters 
in  dispute  between  the  Society  and 
defendant  as  a  member,  respecting 
matters  relating  to  the  Society:  that 
arbitrators  were  duly  appointed  ac- 
cording to  the  said  rules,  and  continued 
to  be  arbitrators  thenceforth  &c. :  and 
that  defendant  never  had  notice  of  or 
assented  to  any  decision  of  the  direc- 
tors, and  had  always  been  ready  and 
willing,  as  the  directors  and  the  plain- 
tifis  well  knew,  to  refer  the  said 
matters  to  the  said  arbitrators.  Veri- 
fication. 

2.  That  rule  18  declared  that, 
before  any  member  should  be  allowed 
to  receive  the  amount  of  the  appropri- 
ation mentioned  in  the  rule,  he  should 
deliver  to  the  manager  a  statement  in 
writing  containing  the  nature  and 
situation  of  the  premises  intended  to 
be  oflered  as  security,  and,  if,  after  a 
survey,  and  report  made  to  the  direc- 
tors, ihej  were  satisfied  Uiat  the  pre- 


mises were  sufficient  security, 
should  have  the  title  examined 
approved,  and  then  200/.  shoal 
advanced  by  the  Association 
the  member  executing  a  mortga| 
them  of  the  property  parchase 
the  appropriation,  or  otner  prop 
That  rule  19  provided  that,  if, 
execution  of  a  mortgage,  a  me 
failed,  for  six  month^  nights,  tc 
and  observe  all  subscriptions, 
ments  and  regulations,  tne  dire 
should  appoint  a  person  to  collec 
rents  and  profits  of  the  premises; 
if  these  were  insufficient,  or  ii 
member  refused  to  allow  or  empi 
such  collection,  or,  if  reqaired,  1 
self  to  collect  and  pay,  tne  dim 
were  empowered  to  sell  the  prop 
mortgaged.  That  the  present  ca 
of  action  were  in  respect  of  subsc 
tions  and  other  payments,  due  i 
defendant  for  more  than  six  cafei 
months  ailer  the  execution  by  1 
as  a  member,  of  the  mortgage  dc 
and  that  defendant,  after  his  exc 
tion  of  the  deed,  neglected  for 
monthly  nights  to  pay  and  perfS 
his  subscriptions,  payments  and  re 
lations.  That  the  mortgaged  prem 
always  had  been  and  were  suffid 
security;  and  that,  if  the  dired 
had  appointed  a  person  to  collect 
rents  and  profits,  the  proceeds  wo 
have  sufficed  to  discharge  all  oosti 
collection,  and  reimburse  to  the  Ai 
ciation  all  the  said  subscriptions  i 
other  payments.  And  that  defend 
had  always  been  ready  and  willins 
allow  and  empower  such  collect* 
but  that  neither  the  directors  nor 
trustees  had  appointed  any  persoi 
collect  the  said  rents  and  profits, 
required  defendant  to  collect  th 
himself.     Verification. 

Replication  to  plea  1.,  That 
rules  were  duly  certified,  allowed  i 
enrolled,  and  the  first  meeting  of 
Society  after  such  enrolment  was  h 
before  defendant  became  a  mem 
or  executed  the  mortgage  deed.  T1 
by  accident,  mistake  and  OTersighl 
the  part  of  the  Society  and  its  offic 
and  members,  no  arbitrators  n 
elected  or  appointed,  according 
rule  33,  at  such  meeting  or  i3 
wards;   and   that,   when    delend 
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became  a  member,  and  when  the 
causes  of  action  accrued,  and  at  the 
commencement  of  this  suit,  there  were 
no  arbitrators  to  whom  any  such 
matters  as  mentioned  in  the  said  rule 
could  be  referred.  Without  this,  that 
arbitrators  were  duly  appointed  &c. 

Held,  on  demurrer  to  the  repli- 
cation to  plea  1. : 

1.  That  the  declaration  shewed  a 
right  of  action  in  plaintiffs  as  trustees, 
under  stats.  6  &  7  TK.  4.  c.  32.  t .  4. 
and  10  G,  4.  c.  56.  «.  21. 

2.  That  plea  1.  was  ffood,  inasmuch 
as  the  summary  remeay  provided  bj 
the  statutes  for  the  settlement  of  dis- 
putes by  arbitration  is  exclusive,  and 
ousts  the  superior  Courts  of  juris- 
diction : 

3.  That  the  traverse,  in  the  repli- 
cation to  plea  1.,  of  the  allegation  tnat 
arbitrators  had  been  duly  appointed, 
was  a  sufficient  answer  to  such  plea. 

Held,  also,  on  demurrer  to  plea  2., 
That  plaintiffs  were  entitled  to  judg- 
ment, masmuch  as  the  power  to  collect 
rents,  or  to  sell,  given  to  the  directors 
by  rule  19,  did  not  prevent  bringing 
an  action  on  the  express  covenant  to 
pay  the  subscriptions.  Reeves  v. 
White,  995. 

II.  Remedy  against  mortgagor  by 
power  to  collect  rents  and  sell  pre- 
mises, not  exclusive,  995.    Ante,  I. 

III.  Effect  of  omission  to  appoint 
arbitrators,  995.  Building  Society, 
Ante,  L 

CALL. 
Non-payment  of,  645.     Company,  L  1. 

CANCELLATION. 

Of  fraudulent  conveyance,  390.     Can' 
veyance,  IL 

CAPTION. 
See  Indictment,  II. 

CATHEDRAL  CHURCH. 


1.  Visitatorial  authority. 
VOL.  xvn.  H.  s. 


3x 


1.  Appeal  to,  when  the  proper  re- 
medy. 

King  Henry  VIII.  founded  by  char- 
ter the  Cathedral  Church  of  Roches^ 
ter,  to  consist  of  a  Dean  and  six 
Prebendaries,  and  he  made  certain 
statutes  for  their  government.  By 
Statute  26,  a  master  was  to  be  chosen 
by  the  Dean  and  Chapter,  to  teach 
certain  poor  boys  who,  by  the  same 
statute,  were  to  be  instructed  in  the 
Cathedral :  and  the  master,  if  found 
neglu^nt  or  unfit,  was  to  be  removed. 
By  Statute  85,  if  any  officer,  of  a 
description  including  tne  master,  com- 
mittea  a  slight  offence,  he  was  to  be 
corrected  at  the  discretion  of  the 
Dean ;  if  a  weighty  offence,  he  was  to 
be  expelled  by  those  who  gave  him  his 
admission,  ay  Statute  38,  the  Bishop 
of  Rochester  for  the  time  being  was 
appointed  Visitor,  to  see  that  the 
statutes  and  ordinances  were  observed, 
and  with  full  power  to  convene  and 
interrogate  the  Dean,  canons,  minor 
canons,  clerks  and  other  officers,  on 
the  articles  contained  in  the  statutes, 
and  all  other  things  touching  the 
welfare  and  honour  of  the  Cathedral 
church,  to  punish  ascertained  offences 
according  to  their  decree,  and  reform 
them,  and  to  do  all  thines  which 
might  seem  necessary  to  the  extir- 
pating of  vices  and  which  pertained 
to  the  office  of  a  visitor. 

W.,  a  schoolmaster  appointed  under 
Statute  26,  published  a  pamphlet,  on 
Cathedral  Trusts,  accusing  tiie  Dean 
and  Chapter  of  having  misappro- 
priated tne  Cathedral  revenues  of 
Rochester  to  their  own  benefit  and  the 
injury  of  poor  persons  entitled  to 
share  in  them,  and  imputing  to  the 
then  Bishop,  formerly  Dean  of  IVor- 
cester,  that  he  had  been  guilty  of  simi- 
lar misconduct  as  Dean,  and  had,  as 
visitor,  culpably,  and  with  knowledge 
of  the  facts,  omitted  to  correct  it  m 
the  Dean  and  Chapter  of  Rochester, 
The  Dean  and  Chapter  removed  W, 
from  his  office  for  this  publication  and 
the  reflections  upon  the  Dean  and 
Chapter  and  the  Bishop,  therein  con- 
tained, pronouncing  him  guilty  of  a 
grave  offence,  and  unfit  to  be  con- 
tinued in  the  office  of  Master.  They, 
however,  under  counsel's  advice,  re- 
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voiced  the  dismissal,  but  immediately 
afterwards  cited  W,  to  answer  before 
them  for  the  same  offence :  and  thej 
afterwards  dismissed  him  again  for  the 
same  publication. 

A  mandamus  having  issued  to  re- 
store IT.,  the  Dean  and  Chapter  made 
a  return,  and  W,  pleaded  several  pleas. 
The  facts  appeared  on  the  record  as 
above  stated.  The  return  alleged 
that  W,  had  been  removed,  to  wit  for 
lawful  cause,  and  had  not  appealed  to 
the  visitor.  W.  pleaded  that  the 
Bishop  had  an  interest  in  the  cause  of 
removal  which  disqualified  him  from 
acting  as  visitor ;  and  bj  another  plea 
he  justified  the  publication,  and  de- 
nied that  he  was  lawfully  dismissed. 
On  demurrer  to  the  pleas,  Held 

1.  That  the  Bishop  {\i  not  inte- 
reste<l)  was  the  proper  visitor  in  this 
case,  for  that  Statute  35  did  not  with- 
draw it  from  the  general  authority 
given  to  the  visitor  by  Statute  38,  and 
the  Dean  and  Chapter  did  not  exer- 
cise a  visitatorial  authority  in  dis- 
missing the  Master. 

2.  That  the  Bishop  had  not  such 
an  interest  as  disqualified  him  from 
acting  as  visitor. 

8.  That  the  prosecutor,  therefore, 
should  have  appealed  to  the  visitor, 
and  not  proceeded  by  mandamus : 
And  that,  assuming  the  dismissal  to 
have  been  improper,  this  Court  was 
not  authorized  to  interfere  on  the 
alleged  ground  that  the  Dean  and 
Chapter  were  acting  in  excess  of  their 
jurisdiction.  Regina  v.  Rochester^ 
Dean  ^c,  1. 

*2,  What  interest  does  not  exclude  the 
visitor,  1.     Ante^  1. 

3.  Imputations  of  misconduct  by  visi- 
tor, 1.    Ante^  1. 

4.  Not  affected  by  the  inferior  autho- 
rity exceeding  its  jurisdiction,  1. 
Ante,  1. 

II.  Dean  and  Chapter. 

1.  Dismissal  of  inferior  officers  by,  1. 
Ante,  I.  1. 

2.  Remedies  against,  for  excess  of 
jurisdiction,  1.     Ante^  I.  1. 


III.  Schoolmaster. 

Ofiences  by :  remedy  for  imp 
dismissal,  1.     Anie^  I.  1. 

IV.  Sututes. 

Construction  of  visitatorial  clam 
Ante,  I.  1. 

CERTIORARI. 

I.  Clause    taking    away :    remova 
parte  for  collateral  purposes. 

Removal  for  execution  in  Q.  B. ; 
objections  open  and  at  what  s 
229.    Appecd,  V.  1. 

II.  Clauses  taking  away  :   when  not 
plicable  for  want  of  jurisdiction. 

Complaint  made  afVer  limited  t 
67.    Limitation^  VL  1. 

m.  Proceedings    upon    in    r^ard 
orders. 

1.  What  orders  may  be  qoashec 
part,  466.     Poor,  UI.  3. 

2.  Effect  of  the  obnoxious  part  b 
rescinded  afler  writ  issued,  ' 
Poor,  III.  3. 

IV.  Costs. 

Where  both  parties  have  points  ra 
in  the  special  case. 

On  ap^al  against  a  rate,  scv 
points  being  raised  on  each  side, 
Sessions  gave  judgment  for  the  ap 
lants  on  some  points,  and  for 
respondents  on  others  (the  effec 
the  judgment  being,  upon  the  wl 
in  favour  of  the  app^lants,  by 
rate  being  reduced),  subject,  at 
instance  of  the  appellants,  to  a  8p< 
case.  The  respondents,  who  hac 
solved  not  to  dispute  the  judgme 
the  Sessions,  claimed  that  the  p< 
decided  against  them  should  be 
serted  in  the  case,  if  brought  u 
well  as  those  decided  against 
appellants.  The  appellants  bro 
up  the  case  by  certiorari :  and 
Court  confirmed  the  judgment  o 
Sessions  on  all  the  points.  Held, 
the  respondents  were  not  entith 
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their  costs  under  stat.  5  O.  2.  c.  19. 
s.  2.  Begina  v.  Southampton  Dock 
Company ,  83. 

v.  In  particular  instances. 

1.  To  remove  order  of  Poor  Law  Com- 
missioners for  excess  of  powers, 
445.    Ptxn-,  m.  1. 

2.  To  remove  order  for  execution  in 
Q.B.,229.    Appeal,  Y.\. 

CHAIRMAN. 

Abstention  from  voting,    164.      Poor, 
IV.  1. 

CHAPTER. 

Dean  and  chapter,  1.   Cathedral  Churchy 
1.1. 

CHARTER. 
Statutes.     Cathedral  Church, 

CHILD. 

I.  How  affected  by  relief  to  itself,  48. 
Poor,  XX.  3. 

II.  Removeabilitj,  40.    Poor,  XXI.  1. 

III.  Of  unsettled  Irbhman,  548.    Poor, 
XXL  4. 


CHRISTIAN  NAME. 


Name, 


CHURCH. 
Cathedral  Church. 

CHURCH  RATE. 
1.  Jurisdiction  of  justices  of  the  peace. 

1.  What  bon&  fide  dispute  ousts  the 
jurisdiction. 

A  parishioner  summoned  by  the 
churchwardens  before  justices,  under 
Stat.  53  O.  3.  c.  127.  «.  7.,  for  non- 
payment of  a  church  rate,  alleged  that 
the  rate  was  partly  retrospective,  and 
that  several  items  were  otherwise  iUe- 

3x2 


gal,  and  stated  that  he  intended  to  tr^ 
the  validity  of  the  rate  in  the  Ecclesi- 
astical Court.  The  justices  said  they 
would  not  then  grant  an  order,  but 
would  do  so  at  the  end  of  a  month 
unless  the  objecting  party  proceeded 
to  try  the  validity  of  the  rate  in  the 
meantime.  No  such  proceeding  was 
taken ;  and  the  parties  appeared  again 
before  the  justices  at  the  end  of  a 
month.  The  objector  continued  {to 
assert  the  invalidity  of  the  rate  and 
his  desire  to  try  the  question,  and 
stated  that  it  was  not  legally  in  his 
power  to  compel  the  churchwardens 
to  institute  proceedings  against  him 
in  the  Ecclesiastical  X^urt,  but  he 
challenged  them  to  do  so;  and  he 
contended  that  the  jurisdiction  of  the 
justices  was  ousted  by  the  third  pro- 
viso of  Stat.  53  0. 3.  c,  127.  s.  7.  The 
justices  nevertheless  made  an  order 
for  Da;^ment  of  the  rate.  Aflerwards, 
on  being  applied  to  for  a  distress 
warrant  to  levy  such  rate,  they  de- 
clined to  grant  it,  and  said  they  threw 
themselves  upon  stat.  11  &  12  Vict, 
c.  44.  «.  5.  On  motion,  under  that 
clause,  calling  upon  the  justices  to 
shew  cause  why  tney  should  not  issue 
such  warrant : 

Held  that  the  justices,  on  the  first 
hearing,  had  sufficient  ground  for  con- 
sidering the  rate  to  be  bon&  fide  dis- 
puted :  that  the  test  of  trying  the 
validity  of  the  rate  between  the  first 
and  second  hearings  was  one  which 
ought  not  to  have  been  imposed :  that 
the  ultimate  order  was  bad ;  and  that 
the  justices  could  not  be  called  upon 
to  enforce  it. 

If  a  party  summoned  for  non-pay- 
ment or  church  rate  alleges  objections 
which  are  manifestly  untenable  in 
point  of  law,  the  Court  will  not  there- 
fore conclude  that  the  rate  is  not  bonft 
fide  disputed  within  the  meaning  of 
stat.  53  O.  3.  c.  127.  t.  7.  E^na  r. 
CoUing,  816. 

2.  What  test  they  may  not  impose, 
8J6.    Afite,l. 

n.  Distress. 

Justices  when  justified   in  refusing 
warrant,  816.    Ante,  I.  1. 
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CHURCHWARDEX. 
In  Jk'tment  igairwt. 

For  not  affixing  notices  for  adoption 
of  Uobkamse'B  act,  332.     VeMtry. 


CLAIM. 
Croat  claims. 

By  mortgaffor  and   mortgagee,  294. 
De/emee^L 

CLERK. 

To    Guardiana :     quo    warranto,    149. 
Poor,  VIIL  L 

CLERK  OF  THE  PEACE. 

Coats  of  appeal,  when  to  be  made  pay- 
able to  bim,  229.    Appeal,  V.  1. 

COLLECTOR. 
Of  poor  rates,  793.    Poor,  I.  1. 

COLLEGE. 

Governing  ordinances :  association  in  the 
government  of  persons  not  members. 

King  James  1st,  by  a  charter  in 
1619,  empowered  A.  to  found  a  col- 
lege, which  should  consist  of  a  master, 
warden,  four  fellows,  six  poor  bre- 
thren, six  poor  sisters,  and  twelve 
poor  scholars,  and  should  be  a  body 
corporate  for  ever,  and  should  be 
mnmtaincd  and  governed  according  to 
such  ordinances  as  A,  in  his  lifetime, 
or,  after  his  death,  persons  properly 
appointed  by  him,  should  make  ;  and 
the  charter  empowered  A.  to  make 
oniinances  &c.  for  the  "  maintenance," 
and  "  government "  of  the  said  body 
corporate.  A,,  in  1619,  created  the 
College,  consistini;^  of  one  master  &c., 
according  to  the  cliarter,  and,  in  1620, 
en(lowe<l  the  College,  by  deed,  with 
lands  in  three  parishes.  In  1626  A. 
made  certain  ordinances  in  writing, 
for  the  maintenance  and  government 
of  the  College. 


BjT  ooe  tif  these  ordinaiieei  i 
provided  that  the  chnrdiwardc 
the  said  Uiree  parisihes  shonl 
^astfistaDta  to  tlie  master,  wank 
fellows  of  the  said  College  i 
govemiog  thereof:**  Bv  anothe 
15th),  that,  when  the  place  of  w 
should  be  woldj  the  master,  the ) 
ants  and  lellows  ahoald  go  t 
chapel  of  the  College  and  '^pi 
to  the  election  €^f  a  warden  f 
that,  afler  certain  Ibrmalities, 
electors  shall  make  the  said  el 
indifferentlj.**  Bj  another  ordii 
that,  if  the  places  of  hoth  masU 
warden  should  be  Tacant  st  the 
time,  the  senior  fellow  should 
notice  to  the  assistants  to  rep 
the  College  within  three  days 
join  with  the  fellows  in  the  ele 
of  a  new  master,  which  should 
all  points  as  former! j  described 
election  of  a  warden.  Other  ( 
ances  gave  to  the  assistants  the 
of  selecting  certain  members  i 
corporation  in  particular  cases. 
assistants  had,  ever  since  the  fo 
tion  of  the  Collefire,  been  accus 
to  vote  at  the  e^Uon  of  a  w\ 
Held : 

1.  That  the  effect  of  the 
ordinance,  taken  with  the  resi 
coupled  with  the  contempon 
usage,  was  to  give  the  assistan 
right  of  voting  at  the  electi 
warden. 

2.  That  A.  had  power,  und 
charter,  to  give,  whenever  he  ch 
make  his  ordinances,  such  a  rij 
the  assistants,  although  he  cou 
make  them  members  of  the  co 
tion.    liegina  v.  Uulwich  College 

COMJVUSSTON. 
To  examine  witnesses,  80.     Witney 

COMMISSIONERS. 

I.  Poor  law  commissioner:*       /Vioi 

in.  *       "^ 

II.  Of  waterworks,     551      fin 

xm.  i.xv.  2.  ■     ^* 

COMMON. 

Tenants  in  cooHnon. 


COMMUTATION. 

I.  Action    of    account    between,    701. 
AccourUj  I. 

n.  Effect  of  exclusiye  occupation  by 
one  of  several,  701.    Account,  I. 

COMMUTATION, 

Hthe  commutation,  529.     Composition 
Real.  ^ 

COMPANY. 

FiBST :    Public  and  incorporated  com- 
panies. 

I.  Transfer  of  shares. 

1.  By  shareholder  with  calls  not  paid 
up. 

A  shareholder  in  an  incorporated 
Company  within  the  provisions  of  The 
Companies  Clauses  Consolidation  Act, 
1845,  who  has  not  paid  up  all  calls 
due  upon  his  shares,  cannot,  by  sect. 
16,  execute  a  deed  of  transfer  of  any 
of  such  shares  which  shall  be  valid  as 
against  the  Company  :  and  the  Com- 
pany may  refuse  to  register  such  deed. 
Kegina  v.  Wing,  645. 

2.  Efiect  of  paying  the  calls  after  the 
transfer,  645.    AnJte,  1 . 

II.  Register  of  deeds  of  transfer. 

When  the  Company  may  refuse,  645. 
Arde,\,  1. 

HI.  Calls  :  remedy  for  non-payment. 

Refusal  to  register  transfer  deed,  645. 
AnJte,  I.  1. 

IV.  Lands  Clauses  Act :    compulsory 
powers. 

).  What  notice  places  the  parties  in 
position  of  vendor  and  purchasers. 

Notice  by  a  Railway  Company  to  a 
landowner,  under  sect.  18  of  the  Lands 
Clauses  Consolidation  Act,  1845,  re- 
Quiring  the  lands  for  the  purposes  of 
tne  Company,  is  a  sufficient  exercise 
of  the  powers  of  compulsory  purchase 
given  by  that  Act  to  place  the  Com- 
pany and  the  landowner  in  the  posi- 
tion of  purchaser  and  vendor:  and 
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entry  by  the  Company  upon  the  lands, 
after  the  previous  steps  prescribed  by 
sect.  85  have  been  taken,  is  not  an 
exercise  of  the  Company's  powers  of 
compulsory  purchase,  but  an  act  which 
b  made  legal  by  the  previous  exercise 
of  those  compulsory  powers,  and  need 
not,  therefore,  be  done  within  the 
period  prescribed  by  sect.  128.  SaUs- 
hury,  Marquis,  v.  Cheat  Northern 
Railway  Company,  840. 

2.  What  not  an  exercise  of  the  com- 
pulsory powers,  840.    Ante,  1. 

V.  Lands  clauses  ;  limitation. 

What  not  within  the  limitation  as  to 
time,  840.     Anle,  IV.  1. 

VI.  Lands  clauses :  notice  to  treat  for 
land. 

Effect  of,  840.    Ante,  TV.  1. 

VII.  Lands  clauses :  arbitration.   Arbu 
tration, 

VIII.  Company  how  far  bound  by  acts 
of  agent. 

When  without  authority  under  seal, 
127.     Contract,  X.  1. 

'IX.  Obligation  to  complete  works. 

1.  Mandamus  on  whose  demand. 

A  motion  for  mandamus  to  a  Rail- 
way Company  to  carry  out  their  line 
which  it  is  alleged  they  are  leaving  in- 
complete by  laches,  may  be  grounded 
on  a  demand  made  by  a  shareholder 
in  the.  Company  itself.  Regvna  v. 
Ambergate  ffi.  Railway  Company,  362. 

2.  Option  as  to  manner,  485.  il/an- 
damus,  III. 

X.  Obligations  as  to  public  convenience. 

Mandamus  to  conduct  railway  over 
or  under  highway,  485.  Sfanda- 
mus,  III. 

XI.  Shareholder's  remedies. 

1 .  Mandamus  to  complete  works,  362. 
Ante,  IX.  1. 

2.  Mandamus  t(f  register  transfer  deed, 
645.    Ante,  I.  1. 


1038        COMPENSATION. 

XII.  Shareholder's  rights. 

What  traffic  agreement  not  illegal  as 
varying  the  statutory  distribution  of 
profits,  652.     Contract,  IV.  1. 

Secondly:  Ordinary  partnerships:  see 
Partner, 

COMPENSATION. 
Time  of  complaint. 

Where  the  proceeding  is  before  jus- 
tices, 67.    Limitations,  VI.  I. 


COMPETITION. 
Page  652.     CoiUract,  IV.  1. 

COMPLAINT. 

Effect  of  its    being   made  afler  time 
limited,  67.    Limitation,  VI.  1. 

COMPOSITION  REAL. 

Payment  in  lieu  of  tithe  and  rent,  when 
not  a  modus  or  composition  real. 

On  the  trial  of  an  issue,  under  stat. 
6  &  7  W.4.  c.  71.,  whether  a  modus 
of  20/.  had  been,  during  the  statutable 
period,  payable  by  the  occupiers  of^ 
lands  in  a  hamlet  to  the  rector  in  lieu 
of  tithes,  it  appeared,  by  old  terriers, 
that  glebe  lands,  lying  interspersed 
amongst  the  other  lands  in  the  hamlet, 
were  in  the  occupation  of  the  rector 
in  the  beginning  of  the  seventeeth 
century,  and  that,  some  time  about 
1640,  the  occupant  of  the  lands  in  the 
hamlet  occupied  also  the  glebe  lands ; 
and  that  for  more  than  the  statutable 
period  no  tithes  had  been  paid  by  any 
occupant  of  lands  in  the  hamlet,  and 
20/.  per  annum  had  been  paid  to  the 
rector  by  the  tenants  of  such  lands. 
An  account  book  kept  by  a  deceased 
rector,  containing  receipts  and  pay- 
ments by  him  relative  to  the  living, 
was  received  in  evidence  for  the  pre- 
sent incumbent.  The  jury  found  that 
the  payment  had  been  made  for  tithes 
and  glebe,  and  not  for  tithes  only.  On 
a  case  stating  the  above  facts. 

Held  that  the   ^count  book  was 
properly  admitted  in  evidence. 


CONSPIRACY. 

Held  also  that,  tlie  annual  pt] 
hems  m  respect  of  glebe  and  1 
and  It  appearing  that  the  glel 
mained  in  the  posseasion  of  the 
subsequently  to  the  disabling  «< 
13  Eliz,  c.  20.,  the  payment  was 
good  discharge  of  tithes,  as  a  i 
or  composition  real,  under  stat. 
W.  4.  c.  100.  *.  1.  YauKgr. 
Hall,  Master,  g-c,  529. 

CONDITION. 

I.  Conditions  of  sale.      Vendors,  1 

II.  Condition  annexed  to  a  deria 
Devise,  II.  1 . 

III.  As  to  capital,  in  a  railway 
Act,  652.   Caniract^lV. 

CONDUCT. 

I.  Own  negligence  condaciTe  t 
261.    Innkeeper, 

n.  Mortea^ee  out  of  possession  1 
concluded  by  defending  as  bu 
166.    Ejectment^  I. 

m.  Inference  of  extent  of  agen 
thority  from  conduct  of  princip 
Contract,  X.  1. 

IV.  Discharge  by  conduct,  of  a 
under  seal,  127.      Conirad,  X. 

V.  In  ignorance  of  the  facts,  not 
ing,  103.     Broker. 

VI.  See  also  Laches. 

CONSENT   RULE. 
Effect  as  an  estoppel,  166.    Eject 

CONSIDERATION. 

I.  To  support  a  deed  in  other  i 
fraudulent  as  against  creditoi 
Conveyance,  II. 

II.  Generally.     See  Contract,  V 

CONSPIRACY. 
I.  Indictment :  master  and  sem 

Certainty  and  uncertainty  in 
for  conspiring  to  intimidate 
duce  workmen. 


CONSPIRACY. 
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Indictment  charged  defendants  with 
conspiring  to  force  workmen  hired 
and  employed  by  P,  in  his  business  of 
a  japanner  to  depart  from  their  said 
employment, 

By  unlawfully  "molesting"  the 
said  workmen. 

By  unlawfully  "  usmg  threats  "  to 
the  said  workmen. 

By  unlawfully  "intimidating"  the 
said  workmen. 

By  unlawfully  "molesting"  P. 

By  unlawfully  "obstructing"  P., 
so  carrying  on  his  said  business,  and 
the  workmen  so  hired,  &c. 

Held  that  these  counts  were  suffi- 
ciently full  and  certain,  and  that  the 
means  by  which  the  conspiracy  was  to 
be  carried  on  were  well  statea  in  the 
words  of  Stat.  6  O,  4.  c.  129.  *.  3. 

Other  counts  charged  a  conspiracy 
to  force  P.  to  make  an  alteration  in 
the  mode  of  conducting  his  business, 

By  "molesting"  P. 

By  "obstructmg"  P.  by  inducing 
and  persuading  workmen  hired  and 
employed  by  him  in  his  business  to 
leaye  their  said  hiring  and  employ- 
ment. 

Held  good  counts. 

Other  counts  stated  that  persons 
were  being  hired  and  employed  as 
workmen  for  P.  in  his  trade,  and  that 
defendants  conspired. 

By  molesting  and  obstructing  such 
workmen  as  aforesaid  as  might  be 
willing  to  be  hired  &c.  by  P.  in  his 
said  trade  &c.,  and  who  were  not  then 
hired  and  employed  by  P.  or  by  any 
other  person,  and 

^y  using  threats  and  intimidation 
to  such  workmen  as  aforesaid  who 
might  be  willing  &c.. 

To  prevent  and  endeavour  to  pre- 
vent the  said  workmen,  so  willing  &c., 
from  hiring  themselves  to  and  accept- 
ing work  from  P.  as  aforesaid  in  his 
said  trade  &c. 

Held  good  counts. 

Another  count  (framed  with  refer- 
ence to  Stat.  4  O,  4.  c.  S4.  9.  3.) 
charged  that  divers,  to  wit  &c.  per- 
sons, being  artificers,  had  contracted 
with  P.  to  serve  him  as  workmen  and 
artificers  in  his  said  trade  and  busi- 
ness for  certain  times  agreed  upon. 


and  had  entered  into  such  service: 
and  that  defendants  conspired  by 
divers  subtle  means  and  devices  to 
induce  and  persuade  such  artificers, 
so  having  contracted  &c.,  and  so  hav- 
ing entered  &c.,  unlawfully  to  absent 
themselves  from  the  said  service  with- 
out the  consent  of  P.  before  the  terms 
of  the  respective  contracts  were  com- 
pleted. 

Another  count  stated  that  H,  (an 
individual  workman)  had  in  like  man- 
ner contracted  with  P.,  and  entered 
&c.,  and  that  defendants  conspired,  by 
divers  subtle  means  and  devices  and 
illegal  acts  and  practices,  and  by  in- 
toxicating the  said  H,y  to  induce  and 
persuade  H,  &c.  (as  in  the  preceding 
count). 

Held  good  counts. 

Other  counts  charged:  That  de- 
fendants, intending  to  oppress  P.  in 
his  said  trade,  conspired  by  divers 
subtle  means  and  devices,  and  by  in- 
toxicating and  thereby  renderinjg 
senseless  the  workmen  of  P.  in  his 
said  trade,  to  convey  to  a  distance 
and  carry  away  the  said  workmen, 
and  thereby  prevent  them  from  con- 
tinuing to  work  for  P.  in  his  said 
trade. 

And  that  defendants  conspired,  by 
divers  subtle  &c.  and  by  illegal  acts 
and  practices,  and  by  molesting  and 
rendering  intoxicated  the  workmen 
employed  by  P.,  and  inducing  them 
to  depart  from  the  said  employment 
and  break  their  contracts  with  P.,  to 
force  and  compel  P.  to  alter  and 
thereby  increat^e  the  amount  of  wages 
which  he  paid  to  his  workmen. 

Held  good  counts. 

Other  counts  alleged: 

That  defendants  conspired  unlaw- 
fully to  intimidate,  prejudice,  and 
oppress  P.  in  his  trade  and  occupation 
as  a  japanner,  and  t«  prevent  his 
workmen  from  continuing  to  work  for 
him  in  his  said  trade. 

That  defendants  conspired  by  divers 
subtle  means  and  devices  and  wicked 
acts  and  practices  to  injure  and  op- 
press P.  in  his  trade,  business  &c.  of 
&c.,  and  to  induce  his  workmen  to 
depart  from  their  hiring  and  employ- 
ment with  P.  before  5ie  period  of 
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their  agreement  with  him  was  com- 
pleted.   And 

That  defendants  conspired  unlaw- 
fully to  intimidate,  prejudice  and  op- 
press P,  in  his  trade  and  occupation 
of  &Cm  and  to  entice  and  seduce  away 
the  workmen  of  P.  from  the  employ- 
ment of  P.,  and  thereby  to  injure  and 
oppress  him  in  his  said  trade. 

Semble,  that  these  were  bad  counts, 
as  beinji:  too  vague.  Regina  v.  Row^ 
lands,  671, 

II.  Statement  of  means. 

1.  In  words  of  statute,  671.    Ante,  I. 

2.  "  Divers  subtle  means  and  devices," 
671.    Ante,!, 


CONSTRUCTION. 
I.  Of  statutes. 

1.  When    exclusive,    995.     Building 
Society,  I. 

2.  When  not   exclusive,   48.    Poor, 
XX.  3. 

3.  When  not  so  as  to  give  concurrent 
powers,  466.    Poor,  III.  2. 

4.  In    the    alternative,    485.     Man- 
damus, III. 

5 .  Ej usdem  generis,  512.     Tenement, 

6.  Words  stamped  with  a  technical 
meaning,  671.     Conspiracy,  I. 

7.  Imperative,  notwithstanding  hard- 
ship, 688.    Jury,  I.  1. 

n.  Of  particular  documents. 

1.  Of  statutes  of  ecclesiastical  body,  1. 
Cathedral  Church,  I.  1. 

2.  Of  conditions  of  sale,  91.     Ven- 
dors, I.  1. 

3.  Of  second  count  of  an  indictment, 
562.     Highway,  I.  1. 

4.  Of  governing  ordinances  of  a  cor- 
|>oration,  600.     Codege, 

5.  Of  wills.    Devise, 

Jll.  Of  particular  words  and  phrases. 


1.  "Place  of  abode,"  772.  Aft 
Corporation,  I.  1. 

2.  '*  Under  and  with   the  rest 
above   mentioned,**    905. 
II.  1. 

3.  ^*  When  and  so  soon  as  sh 
marry  as  aforesaid,**  d05.  . 
11.1. 

4.  "So  being  ruinous  as  afor 
562.    Highway^  L  1. 

5.  "By  anj  means  whatever. 
Accessory,  L 

6.  "Any  order  for  the  pajm 
money  or  otherwise,**  67.  J 
tion,  Vl.  1. 

7.  "  Or  any  street,  higfawaj  or 
adjacent,**  83-3.      Vagramt, 

8.  "Claiming  under  any  mort 
373.    Encroachment^  I. 

9.  "Copyright,**  281,291.  Copi 
I.  1. 

10.  "Determine  the  continual 
office  or  dismissal.*'   466. 

m.8. 

11.  "Discharge,**  127,  145.  Co 
X.  1. 

12.  "  My  estate,-  245.     I>emse^ 

13.  "Hereinbefore  mentioned,* 
Highway,  I.  1. 

14.  "  Inhabit,"  52.     roor,  XXI 

15.  "  Die  without  issue,**  737.  2 
L 

16.  "Land,**  358.     I^and  Tax. 

17.  "Adjudicating  as  to  the  i 
ment,  and  providing  for  his 
tenance,"  303.     Poor^  XXX. 

18.  "To  seize  so  much  of  th< 
money,"  77.     Lunatic^  I.  1. 

19.  "Other  tenements,**  512. 
ment, 

20.  "  Parish,**  332.      Vesiry,  I. 

21.  "  Place  maintaining  its  own  1 
33t>.     Vestry,  L         ^  ' 
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22.  "Prevent,"  127,  145.     Contract^ 
X.  1. 

23.  "Public    duties,**    149.      Poor, 
VIII.  1. 

24.  "  For  all  purposes,"  746.    Poor, 

XX.  2. 

25.  "Public  purposes,"  859.     Poor, 
XIU.  2. 

26.  "Shall    be    m    question,"    440. 
County  Court,  I.  1. 

27.  "  Readj  and  willing,"   127,  144. 
Contract,  I.  1. 

28.  "  Receiving "    more    than   just 
share,  701.    Account,  I. 

29.  "Residence,"  772,  781.    Muni- 
cipal Corporation,  I.  1.     52.  Poor, 

XXI.  3. 

30.  "As  of  right,"  267.     Easement, 
1.1. 

31.  "  Shall  be,"  688.    Jury,  L  1. 

32.  "  Such  order,"  229.  Appeal,  V.  1. 

33.  "  Common  fund  of  such  union," 
59.     Poor,  V. 

34.  "Considered  as   given  to  such 


I   given 

•,XX.J 


widow,"  48.    Poor,  XX.  3 

CONTRACT. 

I.  Generally. 

1.  Agreement  ad  idem:  variance  be- 
tween bought  and  sold  notes,  103. 
Broker, 

2.  When  not  presumed  from  long 
usage,  529.     Composition  Real 

8.  When  not  created  bj  indorsement 
of  bill  of  lading  and  disposal  of 
cargo,  766.    Bills,  I.  1. 

4.  Express,  when  it  does  not  prevent 
the  implication  of  a  distinct  con- 
tract from  subsequent  matter,  989. 
BiUs,  II.  1. 

II.  Power  to  contract. 

Condition  precedent  imoosed  bj 
statute,  645.     Company,  1. 1. 


in.  Parties. 

1.  Infancy  of  co-contractor.    Infancy* 

2.  Vestries,  978.    Poor,  XVI.  1. 

IV.  Considerations    of    public    policy: 
agreement  to  withdraw  opposition. 

1.  Agreement  to  withdraw  opposition 
to  a  railway  bill :  when  not  illegal 
as  a  fraud  upon  the  Legislature. 

The  proprietors  of  a  railway,  U^ 
which  was  in  course  of  formation 
under  a  local  Act,  ai^lied  to  Parlia- 
ment for  an  Act  autnorising  them  to 
lease  their  railway  to  The  N,  W. 
Railway  Company,  Part  of  the  line 
was  common  to  the  U.  railway  and  to 
a  third  railway,  the  S.  ^  B.  The 
proprietors  of  the  third  railway  op- 
posed the  bill,  but  ceased  doing  so  m 
consideration  of  the  agreement  after 
mentioned,  which  was  executed  under 
seal  by  the  three  companies  afler  the 
Act  passed,  and  contained  four  arti- 
cles, viz. 

1.  That,  at  all  times  durinff  the 
continuance  of  the  lease,  the  c7.  or 
the  N,  W,  Company  should  keep  an 
account  of  all  their  traffic  and  receipts 
on  the  common  portion  of  the  line  and 
from  thence  to  a  specified  ulterior 
point ;  and  the  S.  Sf  B.  Compamf 
should  keep  a  like  account  of  their 
traffic  and  receipts  on  the  common 
portion  and  from  thence  to  an  ulterior 
point  also  specified.  2.  That  the  ac- 
counts should  be  audited  periodically 
and  a  division  of  profits  made  in  pro- 
portion to  the  comparative  lengths  of 
the  two  railways  m>m  the  beginning 
of  the  common  portion  to  two  ulterior 
points  on  the  U,  line  and  the  S.  jr  B. 
line  respectively  (short  of  the  ulterior 
point  mentioned  in  Art.  1.^  3.  That, 
during  the  continuance  of  the  lease, 
Uie  if,  and  N.  W.  Companies  would 
not  convey  or  carrv  any  passengers, 
cattle,  luggage^  goods,  or  other  matters 
or  things,  from  any  part  of  the  de- 
mised line  to  anv  point  of  the  S,  and 
B,  line,  and  would  not  use  the  demised 
line  to  compete  for  any  traffic  which 
should  properly  belong  to  the  5.  jr  B, 
Company.  4.  f Without  reference  in 
terms  to  any  lease):  That  the  said 
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agreement  should  not  m  an  j  manner 
be  evaded  or  eluded  by  the  S.  ff  B. 
Company,  and  that  no  arrangement, 
scheme,  &c^  should  be  resorted  to  or 
attempted  by  them  for  that  purpose. 

In  an  action  of  covenant  oj  the  S. 
jr  B.  Company  against  the  other  com- 
panies for  breach  of  this  agreement, 
the  defendants  demurring  generally 
to  the  declaration. 

Held :  That  the  agreement  was  not 
illegal,  as  a  fraud  upon  the  Le^la- 
ture,  or  as  injurious  to  the  public  by 
depriving  them  of  the  benefits  of  com- 
petition, or  as  prejudicing  the  share- 
nolders  by  establishinff  a  distribution 
of  profits  other  than  directed  by  the 
Companies  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  16.  ss.  64.  120. : 
it  not  appearing  by  any  allegation 
that  the  arransement  was  prejudicial 
to  the  shareholders. 

Also,  that  it  was  not  illegal  as 
binding  the  U.  and  N,  W.  Companies 
not  to  carry  soldiers  and  their  families, 
&c.,  according  to  stat.  7  &  8  Vict,  c, 
85.  8.  12.,  or  the  mails  according  to 
Stat.  1  &  2  Vict.  c.  98.  $.  1.,  if  Govern- 
ment should  require  it ;  for  that  the 
agreement  imposed  no  such  obliga- 
tion. 

The  plaintifis  alleged  a  breach  of 
the  4th  Article,  stating  ffenerallj,  and 
without  reference  to  the  makmg  or 
continuance  of  any  lease,  that  the  de- 
fendants did,  on  &c.  and  continually 
&c.,  evade  and  elude  the  said  covenants 
and  agreements.  Held,  on  genera*! 
demurrer,  a  sufficient  allegation  <of 
breach;  the  making  of  a  tease  riot 
appearing  by  the  record  to  be  a  c  on- 
dition  precedent  to  the  fulfilling  a^  the 
4th  Article. 

Also  that  it  was  not  necessury  to 
allege  in  this  breach  that  h:&lf  the 
capital  of  the  U.  Companif  had  been 
suDscribed  and  the  subscription  certi- 
fied, though  the  leasing  Act  provided 
that  no  lease  should  be  granted  until 
such  subscription  had  been  certified. 
Shrewsbury  and  Birmingham  Railway 
Company  v.  London  and  North  Western 
Railway  Company,  652. 

2.  Agreement  to  pajr  money  for  with- 
drawal of  op[x>sition  to  an  insol- 
vent's discharge. 


An  agreement  hj  the  attoriM 
an  insolvent  with  one  of  the  t^red 
who  has  given  notice  of  oppositi 
the  insolvent's  discharge,  to  pay 
creditor  a  certain  sum  of  mow 
consideration  that  lie  will  withdra 
opposition,  is  void  ;  such  considei 
bemg  contrary  \o  the  policy  o 
Insolvent  l)ebtc>rs*  Act,  and  a  : 
upon  the  other  creditors. 

Although  it  *do  not  appear  tha 
money  is  to  be?  paid  out  of  the  i 
vent's  funds.     JSaU  t.  I>yaoii,  7i 

3.  When  not  illegal  as  restri 
benefits  oT  competition,  652. 

4.  When  not  illegal  as  rarying 
tory  distribution  of  profits. 
Ante,  \.  ^ 

5.  Whe  n  not  iU^^al  as  prevc 
earn  age  of  soldiers  or  mails 
An^f,  1. 

V.  Consideration. 

1.  ^For  implied  promise  to  ob 
stipulations  on  a  demise. 

Assumpsit.  Count :  that  defei 
Fisd  become  tenant  to  plaintiff  on 
tain  terms  and  stipulations,  and  ai 
others,  that  the  rent  should  be 
able  half  yearly,  that  defei 
'*  should  not  sell  anj  straw  & 
manure,  grown  or  oroduced  upo 
said  farm,  without  the  written  lio 
of  the  plaintifl*,  under  certain  p 
ties,  and  **that  the  penalties  si 
be  considered  as  additional  rent 
should  be  recoverable  bj  distre 
or  otherwise  as  rent :"  Avera 
that  *Mn  consideration  thereof* 
fendant  promised  plaintiflT  to  pi 
such  penalties  as  he  might  be  1 
to  pay  plaintiff*  according  to  the 
stipulations;"  and  that  defen 
without  license,  sold  straw  grow 
the  premises  during  his  ten 
Breach  :  non-payment  of  penalti 
respect  thereof.  Plea:  that  the  i 
was  sold  ailer  determination  o 
tenancy.    Demurrer. 

Held  by  Lord  CampbeU  C.  J 
Patteson  J.  that  the  promise  to  ob 
the  terms,  one  of  which  was  pay 
of  penalties,  was  supported   bi 
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bjgone  consideration  of  havine  be- 
come tenant  on  those  terms,  and  that 
the  stipulation  must  be  construed  to 
be  not  at  any  time  to  sell  straw  grown 
during  the  tenancy  :  Erie  J.  dissen- 
tiente,  and  holding  that  the  stipula- 
tion should  be  construed  to  be,  not 
during  the  tenancy  to  sell  straw  &c. 
grown  during  the  tenancy.  Maasey 
V.  OaodaU,  310. 

2.  What  not  sufficient  to  support  a 
transaction  in  other  respects  fraudu- 
lent against  creditors,  390.  Con^ 
veycMce^  II. 

VI.  Ratification. 

Not  by  conduct  in  ignorance  of  the 
facts,  103.     Broker. 

VIL  Privity. 

See  pages  766,  770.    BilU,  L  1 . 

VIII.  Conditions  precedent. 

1.  What  not^  in  a  traffic  agreement 
between  railway  companies,  652. 
Ante,  IV.  1. 

2.  Condition  precedent  to  power  to 
contract,  649.  Company,  I.  1.  652. 
Avte^lY.l. 

IX.  Duration. 

Stipulations  as  to  consumption  of  farm 
produce,  when  not  limited  to  dura- 
tion of  tenancy,  310.    Ante,  Y,  I, 

X.  Readiness  to  perform. 

1.  Tender  when  excused  by  notice 
not  to  deliver. 

On  a  contract  for  the  manufactur- 
ing and  supply  of  goods  from  time  to 
time,  to  be  paid  for  after  deliyery,  if 
the  purchaser,  having  accepted  and 
paid  for  a  portion  of  the  goods,  gives 
notice  to  the  vendor  not  to  manufac- 
ture any  more  as  the  purchaser  has 
no  occasion  for  them  and  will  not  ac- 
cept or  pay  for  them,  the  vendor 
having  been  desirous  and  able  to 
complete  the  supply,  such  vendor 
may,  without  manufacturing  and  ten- 
dering the  rest  of  the  goods,  maintain 
an  action  against  the  purchaser  for 
breach  of  the  contract. 


And  proof  of  such  notice  b^  the 
purchaser  will  entitle  the  plaintiff  to 
recover,  on  a  count  alleging  that  he 
was  ready  and  willing  to  perform  the 
contract,  and  that  defendant  refused 
to  accept  the  residue  of  the  goods,  and 
prevented  and  discharged  "pXvLmtxf^  from 
supplying  them,  and  m>m  further 
executing  the  contract. 

Such  notice  is  a  prevention,  though 
there  be  no  other  act  of  obstruction. 

And  it  is  a  discharge  though  given 
by  a  corporation  without  writing  under 
seal,  if  it  be  given  by  their  agent,  ap* 
penring  by  the  evidence  to  have  acted 
with  their  autliority,  and  to  have  re- 
presented them,  in  the  transactions 
with  the  vendor. 

Where,  by  the  terms  of  such  a  con- 
tract, the  goods  were  to  be  delivered 
at  stated  periods,  but  they  were  not 
all  delivered  at  the  respective  times, 
the  purchasers  not  countermanding 
them,  but  requesting,  from  time  to 
time,  that  the  supply  might  be  de- 
layed, and  finally  tne  purchasers  re- 
fused to  accept  any  more  :  Held  that 
damages  might  be  given  for  the  whole 
quantity  remaining  on  hand,  though 
consisting  in  part  of  quantities  whicn, 
without  being  actually  countermanded, 
had,  by  desire  of  the  purchasers,  been 
kept  back  at  the  times  appointed  for 
delivery.  And  that  the  jury  were 
properly  directed  to  give  such  da- 
mages as  would  leave  uie  plaintiffs  in 
the  same  situation  as  if  the  defendants 
had  fulfilled  their  contract.  Cortv, 
Ambergate  j-c.  BaUway  Company,  127. 

2.  Postponement    by    request,     127. 
Ante,  1. 

XI.  Tender. 

When  unnecessary,  127.    Ante,  X.  1. 

Xn.  Discharge. 

1.  By  notice  not  to    perform,   127. 
Ante,  X.  1. 

2.  By   agent     of    corporation,    127. 
Ante,  A.  1. 

3.  By  conduct,  of  contract  under  seal, 
127.    ^Inte,  X.  1. 

XIII.  Prevention  from  performance. 
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What  is  a  preyention,  127.  Ante^  X. 
1. 

XIV.  Breach. 

1.  By  discharge  before  time  for  per- 
formance, 127.    Ante^  X.  1. 

2.  Of  stipulation  against  evasion  and 
eluding,  652.     Ante,  IV.  1. 

3.  Against  good  faith,  the  remedy, 
978.    P(W,XVL  1. 

XV.  Time. 

Efiect  of  postponement  by  request, 
127.    Ante,  X.  l. 

XVI.  Damages. 

Such  as  will  place  plaintiffs  in  same 
si tuation  as  performance,  127.  Ante, 
X.l. 

XVn.  Warranties. 

Of  title,  281 .     Copyright,  L  1 . 
XVIII.  Particular  instances. 

1.  Agreement  that  pauper  shall  reside 
in  removing  parish  at  the  charge  of 
the  settlement  parish,  52.  Poor, 
XXL  3. 

2.  Sale  of  goods  by  bought  and  sold 
notes,  103.    Broker, 

3.  For  manufacture  and  supply  of 
goods,  127.    Ante,  y^.  I, 

4.  Sale  of  copyright,  by  correspond- 
ence and  receipt,  281.  Copyright, 
1. 1. 

5.  Between  landlord  and  tenant  as  to 
consumption  of  produce,  310.  Ante, 
V.  1. 

6.  Traffic  agreement  between  railway 
companies,  652.    Ante,  IV.  1. 

7.  To  accept  bills  against  cargo,  766. 
Bills,  I.  1. 

8.  By  notice  to  treat,  840.     Company, 

9.  Express  contract  to  give  cross 
acceptance,  and  inrplied  contract  to 
indemnify,  989.     Bills,  II.  1. 

XIX.  Pleading. 


1.  All^ations  of  breach  in  gem 
terms,  when  sufficient,  652.  A 
IV  1. 

2.  Effect  of  admitting  on  tbe  reei 
the  infancy  of  a  co-contractor,  9 
Admission^  I.  I. 

CONVEYANCE. 
L  Voluntary;  within  stat.  27£Sx. e. 

1.  Who  may  not  set  aside. 

A  purchaser  from  the  devisee 
one  who  had  made  a  voluntary  co 
veyance  in  h'ls  lifetime  is  not  entitle 
under  stat.  27  Eliz.  c.  4^  to  avoid  tJ 
voluntary  conveyance.  Doe  da 
Newman  v.  Ruahtan,  723. 

2.  What  family  settlement  void  i 
against  subsequent  purchasen,  39< 
Post,IL 

3.  Effect  of  recoyeries,  89a  Po$ 
II. 

IL  Fraudulent    within    stat.   IS  E&i 
c,6. 

1.  How  it  operates  upon  estates  i 
strict  settlement,  and  as  to  whi 
parties. 

By  settlement  on  the  marriage  c 
J,  T.  and  Isabella  afterwards  his  wif 
a  moiety  of  certain  lands  was  coo 
veyed  to  trustees,  to  the  use  of  J.  7 
and  his  assigns  for  his  life ;  remainde 
to  the  use  of  Isabella  and  her  assign 
fur  her  life ;  remainder  to  the  use  of  tin 
first  and  other  sons  of  J.  T.  by  IwtML 
successively  in  tail  male ;  remaindei 
to  the  use  of  the  daughters  of  •/.  71  bj 
Isabella  as  tenants  m  common  in  tai 
general,  with  cross  remainders  be 
tween  them ;  remainder  to  the  use  o 
the  settlor,  A.  the  father  of  laabelta 
his  heirs  and  assigns  for  ever^  J,  7 
was  seised  in  fee  oi  the  other  moiety. 

By  indentures  executed  after  tb 
marriage,  in  1815,  and  to  which  J.  T 
his  said  wife,  and  J.  C.  T,  his  eldes 
son  (then  of  age)  were  parties,  th 
settled  moiety  was  conveyed  to 
tenant  for  the  purpose  of  sufferiog  ; 
recovery,  and  the  unsettled  moietj 
with  other  lands  of  which  J.  T,  wa 
Hei^^cd  in  fee,  were  conveyed  to  tnu 
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tees  and  their  heirs :  and  the  uses  of 
the  respective  conveyances  were  de- 
chired  as  follows : 

As  to  the  first  mentioned  moietj, 
to  the  use  of  J,  C  T,  and  his  heirs 
during  the  life  of  J,  T, ;  remainder  to 
the  use  of  Isabella  and  her  assigns  for 
her  life :  and,  as  to  the  same  moiety 
after  the  determination  of  the  life 
estates,  and  also  as  to  the  moietj  and 
lands  secondly  above  mentioned  from 
and  immediately  after  the  execution 
of  this  conveyance,  to  the  use  of  .A  C. 
T.  and  bis  assigns  for  his  life,  re- 
mainder to  the  use  of  the  first  and 
other  sons  of  «/.  C  T.  successively  in 
tail  male;  remainder  to  the  use  of 
E,  T,  the  younger  son  of  J,  T,  and 
his  assigns  for  his  life ;  remainder  to 
the  use  of  the  first  and  other  sons  of 
the  same  E,  T.  successively  in  tail 
male ;  remainder  to  the  use  of  the 
first  and  other  sons  thereafter  to  be 
born  to  J,  T.  by  Isabella  or  any  future 
wife  successively  in  tail  miue;  re- 
mainder to  the  use  of  AT,  the  only 
daughter  of  T.,  and  her  assigns  for 
her  life;  remainder  to  the  use  of  the 
first  and  other  sons  of  M,  successively 
in  tail  male ;  remainder  to  the  use  of 
the  first  and  other  daughters  there- 
after to  be  born  to  J,  T.  by  his  then 
present  or  any  future  wife  succes- 
sively in  tail  male  ;  remainder  to  the 
use  of  the  first  and  other  sons  of  the 
body  of  J.  C.  T.  successively  in  tail 

Ceral ;  remainder  to  the  use  of  the 
i  and  other  sons  thereafter  to  be 
born  of  the  body  of  J.  T.  by  his  then 
present  or  any  future  wife  succes- 
sively in  tail  general;  remainder  to 
the  use  of  the  first  and  other  sons 
of  the  body  of  M,  (the  then  only 
daughter)  successively  in  tail  general ; 
remainder  to  the  use  of  the  first  and 
other  daughters  to  be  bom  of  the 
body  of  J,  T,  by  his  then  present  or 
any  future  wife,  successively  in  tail 
general ;  remainder  to  the  use  of  y.  T, 
m  fee.  The  recovery  was  suffered; 
A,  B,  bein^  demandant,  C.  jD.  tenant, 
and  laabeUa  and  J.  C  T,  vouchees, 
who  vouched  the  common  vouchee. 

J.  T.  was  a  trader,  within  the 
bankrupt  laws,  and  executed  the  con- 
veyances of  1815  with  intent  to  delay 
and  defraud  his  creditors:  hntJ.  C, 


7\,  his  son,  was  not  privy  to  that 
intention.  J.  T,  became  bankrupt; 
and  his  assignees  filed  a  bill  in  Equity 
to  set  aside  the  deeds  of  1815,  and  the 
recovery;  and  a  decree  was  made, 
declaring  the  same  void  as  against  the 
creditors,  and  the  assignees  entitled 
to  the  lands  ;  it  was  also  ordered  that 
the  indentures  should  be  given  up  to 
the  assignees  to  be  canc^ed,  which 
was  done. 

The  assignees  afterwards  agreed  to 
sell  their  interest  in  J.  T.*s  estates  to 
J.  C.  T. :  and  by  indentures  of  July 
1821,  made  for  the  purpose  of  barring 
all  estates  tail,  remamders  &c.  in 
and  expectant  on  the  first  mentioned 
moiety,  and  for  limiting  the  same  as 
after  mentioned,  J.  C,  71,  and  the 
assignees,  at  the  request  and  for  the 
accommodation  oft/.  C  T.  bargained, 
sold  and  released  &c.  the  first  men- 
tioned moiety  to  C  jD.,  in  ordemthat 
he  might  be  tenant  to  and  suffer  a 
recovery,  which  was  declared  to  enure 
to  the  use  of  the  assignees  during  the 
life  of  J.  T,  the  father,  and,  from  and 
after  his  decease,  to  the  use  of  J.  C.  T. 
in  fee  ;  the  release  to  be  void  on  non- 
payment of  purchase-money  by  J,  C. 
T.  The  recovery  was  suffered  ac- 
cordingly, J.  C.  T.  being  vouchee. 
And  afterwards,  by  indentures  of 
March  1823,  reciting  payment  of  the 
said  purchase-money,  the  assignees 
bargamed  sold  and  released  &c.  to 
J,  C,  T,  the  life  estate  oi  J,  T,  in  the 
first  mentioned  moiety,  and  the  fee 
simple  in  the  other  moiety. 

Afterwards,  •/.  T,  and  his  wife  died; 
and  J.  C,  T,  sold,  and,  in  1849,  con- 
veyed by  deed,  the  fee  simple  of  the 
entirety  to  a  purchaser  for  value. 

On  a  case  stated  for  the  opinion  of 
this  Court,  whether  the  eldest  son  of 
J,  C  T,  had  any  and  what  estate  or 
interest  in  the  first  mentioned  moiety : 
Held: 

That  the  deed  of  1815  was  made  by 
«/.  T.  without  consideration,  and  was 
fraudulent  and  void  as  gainst  cre- 
ditors by  Stat.  13  EUz.  c,  5.,  and  that 
nothing  passed  by  it  to  J,  C.  T. 

That,  J.  C,  T,  being  a  party  to  the 
recovery,  its  operation  as  to  him  was 
not  preserved  b^  stat.  13  EUz.  c.  5. 
9,  4.    But  that  it  barred  the  estates 
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of  the  younger  brother  of  J,  C,  2*.,  his 
sister,  and  the  ori^nal  settlor,  they 
being  persons  having  remainder  or 
reversion  within  sect.  4. 

That,  if  the  release  of  1815  was, 
under  these  circumstances,  wholly 
vitiated,  the  recovery  of  1815  ope- 
rated, not  to  the  former  uses,  but  as  a 
simple  recoverv  without  any  deed  to 
lead  uses:  ana  that  J.  C,  T,  there- 
upon became  tenant  in  fee ;  and  that, 
even  if  he  had  continued  tenant  in 
tail,  his  estate  became  a  fee  simple  by 
the  recovery  and  deeds  of  1821  and 
1823,  and,  consequently,  his  eldest 
son  had  now  no  interest. 

That,  whatever  order  might  have 
been  made  by  the  Court  of  Chancery 
if  J.  C.  T.  had  interposed  to  prevent 
the  deed  of  1815  (to  lead  uses)  from 
being  entirely  cancelled,  the  recovery, 
as  the  case  now  stood,  enured  to  the 
use  of  J:  r.  for  life  (which  interest 
paraed  to  his  assignees),  with  re- 
mainder to  J,  C,  T.  in  fee ;  all  the 
uses  declared  by  the  deed  of  1815 
being  void.    And 

That,  even  if,  under  that  deed, 
J.  C.  T.  had  become  tenant  for  life  in 
remainder  with  remainder  to  his  first 
son  m  tail,  yet  the  conveyance  by  that 
deed  was  a  voluntary  conveyance 
within  Stat.  27  Eliz,  c,  4.,  and  void 
(notwithstanding  the  recovery  in  1 82 1 ) 
as  against  a  purchaser  for  value ;  and 
that,  on  the  conveyance  to  such  a 
purchaser  in  1849,  the  interest  of  J^ 
C.  T,,  having  become  by  the  recovery 
of  1815  rfor  want  of  a  deed  to  lead 
uses)  a  fee  simple  interest,  was,  by 
the  conveyance  of  1849,  transferred 
to  the  purchaser.  TarUton  v.  LiddelL 
390. 


CONVICTION. 

I.  Form. 

When    not    necessary  to   shew   the 
>lace'of        '        *   '     "" 
Vagrant, 

n.  Efiect  in  evidence. 


place  of  an  intended  offence,  833. 


Conviction  not  appealed  a^inst,  when 
evidence  as  an  adnussion,  267. 
EiuemenJ^l,  1. 


m.  Place  of  custody  tinder. 

Where  second  conviction  in  a  di 
rent  jurisdiction  whilst  p^y 
on  bail  under  the  first. 
Brown^  840,  n. 

IV.  Appeal. 

Costs,  229.    Appeal^  Y.  1 . 

V.  In  particular  cases. 

1.  Under    Alehouse    Licensing  A 
229.    AppwL,  V.  1. 

2.  For  vagrancy,  833.     VagroMt. 

COPYRIGHT. 

I.  1.  Warranty  of  title. 

What  is  an  express  warranty. 

Defendant,  executor  of  a  decease 
author,  M,^  wrote  to  plaintiff,  a  pul 
lisher,  referring  to  a  previous  off 
from  plaintiff  to  defendant  to  eii 
50/.  for  the  copyright  of  one  of  M 
works  called  K.,  which  defendant  sai 
he  had  accepted.  Defendant  the 
added :  "  I  possess  but  few  of  tl 
copyrights  of^  the  earlier  portion  < 
M:^  works:"  "I  will  let  you  kno 
in  a  few  days  those  of  the  works  ik 
belong  to  me  that  I  feel  disposed 
offer**  you :  **  in  the  mean  time  I  shi 
be  glad  to  know  if  you  received  n 
last  letter  accepting  your  offer  for  F 
and,  if  not,  whether  you  still  hold  tl 
same  proposal.**  Plaintiff  paid  d< 
fendant  50/.,  and  had  from  htm 
receipt  in  these  terms :  **  Receive 
from  5."  (the  plaintiff)  "50/.  forpc 
mission  to  publish  Af  .*s  work.  Ft,  i 
long  as  the  copyright  may  endur 
The  right  to  be  exclusively**  A's  "  on 
for  ten  years  from  this  date.**  J 
in  his  lifetime  had  agreed  with  L 
another  publisher,  to  sell  him  tl 
copyright  of  K  No  transfer  had  be< 
executed ;  and  the  agreement  betwe< 
M,  and  B.y  which  was  in  writing,  wi 
unattested.  This  was  unknown 
defendant  and  to  plaintiff.  B,  o| 
posed  the  publishing  of  the  work  1 
plaintiff,  who  then  brought  an  actit 
ajg^ainst  defendant  on  a  warranty 
title  in  the  copyright. 
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Held,  that  there  was  in  this  case  an 
express  warranty  of  title  contained  in 
the  letter  and  receipt.  Quarej  whether 
on  the  sale  of  such  a  commodity  as  a 
copyright  the  law  would  imply  a  war- 
ranty of  title  ? 

Held,  also,  that  B,  had  an  equitable 
title  to  the  copyright. 

The  Court  takes  judicial  notice  of 
the  law  of  England  as  administered 
in  the  Courts  of  Equity.  Sims  v. 
Marryat^  281. 

2.  QuuBre  as  to  implied  warranties, 
281.    Ante,  1. 

n.  Title. 

Equitable  title,  281.    Antey  I.  1. 

CORPORATION. 
I.  Governing  ordinances. 

1.  Power  of  founder  to  associate  as 
assistants  persons  not  members  of 
the  corporation,  600.     College, 

2.  Construction  of  statutes,  1.  Cathe- 
dral  Church,  I.  1. 

n.  Visitation,  1.  Cathedral  Church, 
I.  1. 

III.  Elections. 

Power  of  assistants,  not  being  mem- 
bers, to  vote,  600.     College. 

IV.  Corporations  are  within  the  stat. 
11  &  12  Vict.  c.  43.,  as  regards 
Justices  orders,  67.  LinUktiion, 
VI.  1. 

V.  Discharge,    by   agent,   of  contract 

under  seal,  127.     Contract,  X.  1. 

VI.  Municipal.    Municipal  Corporation, 


COSTS. 
I.  In  particular  instances. 

1.  On  removal  of  justices*  order  by 
certiorari.     Certiorari,  IV. 

2.  On  appeal  against  order  of  jus- 
tices, 229.    Appeal^  V.  1. 


n.  Creneral  rule   as    to    giving   them 
against  unsuccessful  party. 

Qn  proceeding  to  compel  justices  to 
issue  distress  warrant,  884.  Bmld' 
ing  Act. 

III»  Divisibility  of  issue.* 

Justification  of  libel,  proved  only  as 
to  part  of  the  words,  351.  AefO' 
^nation,  I. 

rV»  Affidavit  of  increase. 

1 .  Must  not  claim  costs  of  witnesses 
not  yet  paid,  571.     Attorney,  IL  1. 

2.  Remedy  where  it  improperly  en- 
hances the  costs,  571.  Attorney,  IL  1. 

V.  Removal  of  order  for  execution  in 

Q.B. 

1.  What  objections  open  though  cer- 
tiorari taken  away,  299.  Appeal, 
V.  1. 

2.  When  not  too  late  to  object,  229. 
Appeal,  V.  1. 

3.  Party  when  not  prejudiced  by  part 
payment,  229.    Appeal,  V.  1. 

VI.  Remedy  for  improper  levy. 

Setting  aside  proqess  and  causing  the 
money  to  be  refunded,  229.  AppeaL 
V.  1. 

VII.  Title  in  question.  County  Court,I. 


COUNCILLOR. 
See  Municipdl  Corporation. 

COUNT. 

Several  counts  in  an  indictment,  317. 
Accessory,  I. 

COUNTY. 

I.  Adjournments  of  sessions  or  assizes, 

317.     Accessory,  I. 

II.  Chargeability  of  pauper    lunatics, 

803.    Poor,:^:^. 
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COUNTY  COURT. 
L  Tide  in  question. 

1.  The  onus  as  to  costs  lies  on  plain- 
tiflf. 

Where  a  plaintiff  in  the  Superior 
Courts,  having  recovered  less  than 
20^  applies  for  costs  under  stat.  13 
&  14  Vid.  c.  61.  8.  13.,  on  the  ground 
that  title  to  hereditaments  came  in 
Question,  the  onus  is  upon  him  to  shew 
that  he  ought  to  have  costs :  and  he 
must  prove  that  title  did  bonft  fide 
oome  m  question  at  the  trial. 

llie  plea  of  Not  possessed,  in  an 
action  of  trespass  quare  clausum 
fregit,  does  not  necessarily  raise  a 
question  of  title  in  this  sense. 

The  proviso  in  stat.  9  &  10  Vict, 
e.  95,  s,  58.,  as  to  actions  *'  in  which 
the  title  to  anv**  hereditaments  **  shall 
be  in  question,  *  extends  only  to  actions 
in  which  the  question  of  title  actuallv 
arises  in  the  course  of  the  trial. 
Latham  v.  Speddingj  440. 

2.  Title  not  necessarily  in  question 
under  plea  of  not  possessed,  440. 
Ante,  1. 

8.  The  right  to  costs  does  not  depend 
on  the  issue  raised  on  the  record, 
440.    Ante,  1. 

II.  Perjury  in  county  court. 

Constitution  of  court  and  jurisdiction 

of  judge  when  sufficiently  shewn  in 

indictment. 

An  indictment  for  perjury  averred 
that  in  the  W,  county  court,  before 
J.  M.  judge  of  the  said  court,  an  ac- 
tion, then  pending  in  the  said  court, 
came  on  to  be  tried ;  that  defendant 
was  sworn  as  a  witness  "  before  the 
said  J,  M,^*  "being  judge  of  the  said 
county  court,"  and  **  having  sufficient 
and  competent  authority  to  administer 
Uie  said  oath  ;**  and  then  perjury  was 
assigned.     On  writ  of  error, 

Held  to  be  sufficiently  shewn  on 
the  face  of  the  indictment,  that  the 
Court  was  properly  constituted  under 
stat.  9  &  10  Vict,  c.  95.,  and  that  the 
judge  had  jurisdiction  over  the  cause 
m  whicii  the  perjury  was  alleged  to 
have  been  committed.  Lavey  v.  The 
Queen^  496. 

I 


COVENANT. 

Action  on. 

I.  When  excluded  by  arbitration  cL 

995.    Building  Society^  L, 

II.  When  not  excluded  by  powei 

sale,  &C.,  995.     Building  Sodet 

CREDITOR. 

I.  Fraud  upon. 

By  contract  to  withdraw  opposii 
785.     Cantracty  IV.  2. 

II.  Generally.     See  Debtor. 

CRIMINAL  LAW. 

I.  Indictment.     Indictment. 

II.  Trial. 

1.  Where  depositions  admissible  < 
as  against  one  of  several  prison 
238.    Deposition. 

2.  New  trial  for  improper  admisf 
of  evidence,  238.     Deposition. 

IIL  Verdict. 

Effect  in  curing  defective  ayermei 
562.     Highwmf,  I.  1. 

IV.  New  trial. 

1.  Practice  on  motion  :  defendai 
appearance. 

A  defendant  sentenced  to  transpoi 
tion  cannot  move  for  a  new  t 
without  appearing,  though  the  a 
tence  has  been  passcil  at  the  assi 
under  stat.  1 1  G.  4.  &  1  TT.  4.  c. 
9.  9.     Regina  v.  CaudweU,  503. 

2.  For  omitting  to  point  out  as 
which  of  several  prisoners  only  c 
tain  evidence  was  admissible,  2 
Deposition. 

V.  Sentence. 

At  the  assizes  under  stat.  11  G 
&  1  W.4.  c.  70.  *.  9.,  503. 

Not  passed  in  defendant's  absence. 

The  Court  refused  to  pass  sentei 

in  the  absence  of  a  defendant  who  1 


CROWN. 


DEBTOR. 
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suffered  judgment  to  go  by  default  on 
an  indictment  for  nuisance,  and  (with- 
out  laches  of  the  prosecutors)  had 
gone  out  of  reach  before  he  could  be 
served  with  notice  to  appear  for  judg- 
ment. Although  it  appeared  that  the 
removal  of  the  nuisance  (to  a  public 
navigation)  was  important,  ana  that 
the  j  udgment  of  the  Court  was  wanted, 
to  authorize  the  abating  it.  RegtTia  v. 
Chichester,  504,  n. 

VI.  Judgment. 

"Where  one  only  of  several  counts  is 
good,  317.     Accessory,  I. 

VII.  Judgment  by  default. 

Course  to  be  taken  when  defendant 
does  not  appear  to  receive  sentence, 
504,  n.     Ante,  V. 

Vm.  Error. 

What  judgment  the  Court  in  error 
may  pronounce,  317.    Accessory,  I. 

IX.  Recognizance  to  keep  the  peace. 
Recognizance. 

X.  Criminal  lunatics.     Lunatic, 

XI.  Homicide.    Manslaughter, 

XII.  Responsibility  criminally  for  con- 
sequences of  negligence,  34.  Man^ 
slaughter,  I. 

XIII.  Perjury.     Perjury, 

XIV.  Negligence. 

Non -repair  of  highways,  34.  Man- 
slaughter, I. 

XV.  Depositions.    Deposition. 

CROWN. 

Contempt  of. 

By  proceedings  against  foreign  poten- 
tate,  171,  214.    Attachment,  I.  1. 

CROWN  OFFICE. 

Effect  of  noncompliance  with  rules,  64. 
Recognizance,  I. 

VOL.  XVII,  N.  8.  3  T 


DAMAGES. 

I.  Measure  of. 

1 .  The  value  of  the  plaintifiTs  interest^ 
937.    Assignment,  L 

2.  In  action  by  assignee  against  as<* 
signor  for  taking  the  goods  too  soon, 
937.    Assignment,  I. 

3.  Quanti  interfuit  eum  prssstitisse, 
127.     Contract,  X.  1. 

II.  Statute  of  Limitations. 

Damages  where  some  of  the  breaches 
are  and  others  are  not  barred  by 
the  Statute  of  Limitations,  423. 
Bond,!, 

DEAN. 

Dean  and  chapter,  I.  Cathedral  Church, 
L  1. 

DEATH. 

I.  Accidental,  occasioned  by  nonfea- 
sance, 34.     Manslaughter,  I. 

n.  Of  husband  whilst  absent  without 
animus  revertendi,  46.   Poor,  XXI.  2. 

m.  After  what  lapse  of  time  it  need 
not  be  proved,  276.    Evidence,  II.  1. 

IV.  Limitations  over  upon  death  of 
devisee  in  fee  how  construed,  737. 
Devise,  I. 

DEBT. 

I.  Generally. 

Cannot  be  seized  under  the  Criminal 
Lunatics  Act,  77.    Lunatic,  I.  1. 

n.  Action  of  debt. 

Limitation,  as  regards  breaches  of 
condition  of  bond,  423.     Bond,  1. 

DEBTOR. 

I.  Conveyances  by. 

Fraudulent  conveyance,  390.  Cwi- 
veyance,  II. 
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DECLARA'nON. 


DEFENCE. 


II.  Insolvent  debtor :  discharge. 

Contract  for  money  to  withdraw  oppo- 
sition, 785.     Contract^  IV.  2. 

III.  Warrant  of  attorney.     Warr€Mt  of 
Attorney, 

DECLARATION. 

I.  Generally. 

1.  Christian  names  shewn  only  by 
initials,  64.     Recognizance^  I. 

2.  Not  shewing  compliance  with  rules 
of  practice,  64.    Recognizance^  I. 

II.  In  particular  instances. 

1.  On  recognizance  to  keep  the  peace, 
64.     Recognizance,  I. 

2.  By  contractor,  on  contract  dis- 
charged by  purchaser  giving  notice 
not  to  perform,  127.  Contract, 
X.  1. 

DEED. 

I.  "When  necessary. 

On  grant  of  privilege  as  to  fixtures, 
574.     Fixtures,  I.  I. 

II.  Fraudulent  or  voluntary,  as  against 
creditors  and  purchasers. 

1.  Consideration,  390.  Conveyance, 
II. 

2.  EflTect  of  cancellation  by  Court  of 
equity,  390.     Conveyance,  II. 

3.  Effect  of  long  acquiescence  in  can- 
ccllutiun,  390.     Conveyance,  II. 

4.  Not  as  against  devisees,  723.  Con- 
veyance, 11. 

III.  Invalid  at  the  time  of  execution. 

When  not  cured  by  subsequent  com- 
pliance with  requirements,  645. 
Company,  I.  1. 

DEFAMATION. 
I.  Costs. 
Divisibility  of  issue. 


Action  for  a  libel.     Plea  jvsl 
as  true,  part  of  the  libel,  whici 

Srised   several    libellous    allej 
Replication  De  Injuria. 

On  the  trial,  the  Judge  asl 
jury  to  find  separately  as  to  tb 
of  the  scTeral  allegations  ju 
The  jury  found  that  some  of  tl 
gations  were  not  true,  and  that 
forming  an  important  part  of  th 
were  true.  A  general  vcrd* 
entered  for  the  plaintiflT.  A 
made  an  order  that  the  Master 
not  allow  plainiiiT  the  cosU 
witnesses  called  only  to  dispro 
part  of  the  plea  which  was  fo 
DC  true.  On  a  motion  to  resci 
order, 

Held    hy    Lord     Campbell 
Patteson  and  Coleridge  Js.,  tl 
order  was  improper,  the  issue 
indivisible. 

Erie  J.  dissentiente.     Bidd 
Chamberlayney  35 1 . 

II.  Miscellaneous  points. 

1.  Dismissal  of  schoolmaster  fc 
mation,  1.      Cathedral  Ckmrc 

2.  The  party  defamed  when  n 
qualified  from  acting  as  ju 
matters  arising  out  of  the  (\ 
tion,  1.     Cathedral  Church,  1 

DEFAULT. 

I.  Generally. 

When  to  be  provided  against 
opposite  party,  688.     Jury,  ] 

II.  Judgment  by. 

In  criminal  cases,  504,  n.  C 
Law,  V. 


DEFENCE. 

I.  Jus  tcrtii. 

Claim  bj  mortgagee  when  no 
to  action  for  rent  by  mortga 
Use  and  occupation.  Plea 
the  occupation  of  the  prcmif 
by  the  leave  of  plaintiflT  wl 
mortgagor  in  possession  :  thai 
such  occupation,  the  mortgage 


DELIVERY. 


DEVISE. 
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was  entitled  to  the  land  during  the 
whole  period  of  occupation,  gave 
notice  to  defendant,  claiming  the 
mesne  profits :  that  defendant  until 
such  notice  was  ready  and  willing  to 
pay  plaintiff;  and  that,  from  the  time 
of  such  notice,  he  was  liable  to  pay 
the  mortgagee. 

Held,  no  defence  at  law.  QiuBre^ 
whether  actual  payment  to  the  mort- 
gagee under  pressure  of  this  claim 
would  have  been  a  defence.  Wilton 
y.  Dtt/iii,  294. 

II.  Effect  of. 

lirlatter  of,  no  ^ound  for  refusal  to 
hear,  884.     Building  Act. 


DELIVERY. 

I.  Notice  not  to  deliver,  127.    Contract, 
X.  1. 

n.  Postponement  by  request,  127.  Con- 
,  X.  1. 


tractj . 


DEMAND. 


As  ground  for  mandamus,  362.     Com- 
pany,  IX.  1. 

DEMISE. 

I.  Generally. 

See  Landlord  and  Tenant. 

II.  By  parish  officers,  589.    Poor,  XII. 
1. 

DEPOSITION. 
Admissibility  in  evidence. 

Absence   by  procurement  of  one   of 
several  prisoners. 

If  the  deposition  of  a  witness  on 
charge  of  an  indictable  offence  has 
been  regularly  taken  before  a  magis- 
trate, and  at  the  time  of  trial  such 
witness  is  dead  or  (stat.  11  &  12  Vict, 
c.  42.  s.  17.)  so  ill  as  not  to  be  able  to 
travel,  the  deposition  may  be  read  as 
evidence  against  the  prisoner.^  So 
also  if  it  be  proved  that  the  witness 

3  T  2 


is  kept  away  by  the  prisoner*s  pro- 
curement. 

But  such  deposition  is  not  admis^ 
siblo  on  the  ground,  merely,  that  the 
prosecutor,  after  using  every  possible 
endeavour,  cannot  find  the  witness. 

If  procurement  of  the  absence  be 
shewn,  and  there  are  several  prisoners, 
the  deposition  is  evidence  against 
those  only  who  are  proved  to  have 
procured  the  absence. 

And,  where  the  Judge,  admitting 
such  evidence,  left  it  generally  to  the 
jury,  and  did  not  point  out  that  it 
applied  only  to  those  implicated  in 
procuring  the  absence  (there  being 
some  who  were  not  so  implicated), 
and  the  latter  were  convicted,  the 
Court  granted  a  new  trial. 

A  new  trial  was  granted  on  this 
ground  in  a  case  of  felony  removed 
by  certiorari.     Regina  v.  Scai/e,  238. 

DESCRIPTION. 

I.  Crenerally. 

By  reference :  how  much  imported, 
562.    Highway,  I.  1. 

II.  In  particular  instances. 

Description  of  termini  of  road  out  of 
repair,  562.    Highway,  I.  1. 

d:evise. 

I.  For  an  estate  in  fee  simple. 

Effect  of  limitations  over  on  death  of 
devisee. 

By  will,  executed  before  1838,  tes- 
tator devised  and  bequeathed  his  real 
and  personal  estate,  to  be  divided 
''equally  amongst  my  children  in 
manner  following  viz. :  I  will  and 
bequeath  to  mv  eldest  son  A,  one 
seventh  share  of  my  property,  to  his 
heirs,  executors  and  administrators." 
Then  followed  devises  and  be^jucsts  in 
the  same  words  to  each  of  testator's 
six  other  children.  "And,  in  case 
any  of  my  sons  or  daughters  die  with- 
out issue,  that  their  share  returns  to 
my  sons  and  daughters,  equally 
amongst  them;  and,  in  case  any  of 
my  sons  and  daughters  die  and  leav- 
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ing  issue,  that  they  take  their  deceased 
parent's  share,  share  and  share  alike." 
All  the  seven  children  survived  the 
tebtutor. 

Held;  that  "die"  must  be  con- 
Ptru<*d  to  mean  die  in  the  lifetime  of 
the  testator,  and  consequently  that 
each  of  the  children  took  a  fee  simple 
in  one  seventh  of  the  realty,  and  the 
absolute  interest  in  one  seventh  of  the 
•  personalty.  Gee\,  Manchester^  May  or 
a-c,  737. 

II.  Condition:  marriage. 

1.  Marriage  under  21  with  consent: 
eflcct  of  marriage  under  21  without 
consent. 

Testator  having  throe  natural 
daughters,  namely,  /).,  married  to  /?., 
*V.,  married  to  ir.,  and  Z.,  unniarrietl 
and  a  minor,  devi.sed  lands  to  uses  as 
i'ollows. 

To  J5.,  an<l  D.  his  wife,  for  their 
joint  lives  and  the  life  of  the  survivor; 
remainder  to  such  one  son  of  the  body 
of  /).  as  the  survivor  shouhl  appoint ; 
remainder,  in  default  of  appointment, 
or  on  decease  of  such  son  without  is- 
sue male,  &e.,  to  the  first,  second  &r. 
and  every  other  son  of  the  body  of  D, 
by  her  iiresent  or  any  future  husband, 
Mie(rs>ively,  aocordmg  to  seniority, 
and  to  tlie  rLSj)ectvve  heirs  male  of 
their  bodies;  renininder,  in  default  of 
such  i>sue  &e.,  to  W.  and  S.  his  wife, 
for  the  like  life  estates,  and  to  the  son 
and  sons  of  the  body  of  S.  by  her  pre- 
sent or  any  future  husband,  with  the 
like  power  of  apjHMntment,  for  tlie 
like  estates,  and  with  the  like  remain- 
ders, as  in  the  preceding  devise.  And, 
for  default  of  such  issue  of  the  body 
of  >.V.,  remainder  to  Z.,  or  such  person 
as  she  shall  first  intermarry  with  (if 
before  she  attains  21,  with  the  consent 
and  approbation  of  E.  and  C,  trustees 
under  the  will,  or  the  survivor  of 
them  and  his  heirs,  and  which  person 
shall  also  previously  make  a  compvtvut 
settlement  upon  L.  by  deed,  to  the  like 
approbation),  for  their  joint  natural 
lives  and  the  life  of  the  survivor:  and, 
from  and  after  the  decease  of  Z.,  and 
of  such  person  as  she  shall  so  first 
tnarry^  if  any y  then  to  the  son  and  sons 


of  the  bodj  of  Z.  by  such  fu 
after  taken  husband^  with 
power  of  apt>ointiuent,  and  foi 
estates,  and  with  the  like  rer 
as  aforesaid  in  relation  as  i 
Remainder,  for  default  of  si 
of  the  body  of  Z.,  to  Sir  J.  * 
life,  remainder  (in  default  of 
ment  by  him  to  one  of  his  soi 
specified  in  the  will)  to  his  e 
by  his  then  wife,  in  fee. 

And,  afler  a  further  devise 
to  B,  and  X>.  and  the  son  anc 
D,  in  tail  male,  with  like  lii 
in  remainder  successively  to 
S.  and  to  L,  (and  such  perso 
may  so  nian-y^  if  any^  as  af 
and  to  Sir  «/.  S.  and  his  son 
&c.  as  in  the  preceding  devi 
testator  charged  part  of  the  h 
tioned  lands  with  two  rent  cfa 
uses  as  follows :  First  rent  cl 
W.  and  S.  (the  second  daugfa 
such  life  estates  and  with  s 
maindcrs  as  in  the  first  and  i 
mentioned  devises,  except  t 
power  of  appointment  was  in 
of  the  son  and  sons  of  the 
S,  and  the  son  or  sons  of  si 
or  sons,  in  such  shares,  and  1 
estates,  or  chargeable  with  su 
ments  to  the  other  or  others  <: 
as  the  survivor  of  IK.  and  S, 
a|)oint ;  the  next  remainder 
effect  in  default  of  such  appoi 
or  on  determination  of  the 
thereby  limited,  and  as  to  su 
of  the  rent  charge  whereof 
pointment  should  be  made :  i 
default  of  issue '&c.,  or  if  W. 
or  cither  of  them  should  inhc 
of  the  aforesaid  hereditaments 
cession  by  virtue  of  the  aforei 
vises,  the  rent  charge  was  to  s 
the  hereditaments  &c.  chargc< 
with,  and  be  no  long-er  payubl 
cond  rent  charge  to  Z,.  (th 
daujihtcr)  and  her  assigns,  i 
sltall  marry  (under  and  with  the 
tion  above  mefititmed)  y  or  for  tl 
of  her  natural  life;  and,  when 
soon  as  she  shall  marry  as  aj 
then  upon  such  trusts  &c.,  ai 
the  like  powers,  and  for  the 
tates  and  interests,  and  with  i 
remainders,  and  subject  to  tl 
contingencies    and    annihilati 
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were  expressed  in  relation  to  the  pre- 
vious rent  charge. 

Testator  then  gaye  legacies  of  5000/. 
to  B.  and  W.  respectively,  and  di- 
rected that,  in  case  of  a  separation 
between  W,  and  S.  the  devises  and 
becjucsts  to  W,  should  go  over,  and  be 
hehl  to  the  sole  use  of  S.<,  his  wife. 
And  he  bequeathed  to  L.  10,000/.; 
5000/.  thereof  to  be  paid  to  her  on  her 
marriage  {with  such  consent  and  appro- 
bation as  aforesaid)^  and  5000/.  within 
two  years  next  afterwards. 

After  testator's  death,  Z.,  being  still 
a  minor,  married  without  consent  of 
the  trustees,  and  without  any  settle- 
ment. She  had  one  son  by  this  mar. 
riage ;  and  subsoquently,  and  after 
coming  of  age,  married  a  second  hus- 
band. After  that  marriage,  she  made 
an  appointment  to  the  use  of  the  son. 

Held  that  the  appointment  was  well 
made : 

For  that  the  devise  of  rent  charge 
to  L.  '^  when  and  so  s(jon  as  she  shall 
marry  as  aforesaid  "  did  not  make  the 
marriage  of  Z.  according  to  the  terms 
of  the  previous  devise  to  her  a  condi- 
tion precedent  to  the  exercise  of  her 
I)Owcr  of  appointment  or  the  vesting 
of  the  estates  limited  in  remainder  to 
her  son  and  sons  ;  nor  di<l  her  marry- 
ing in  breach  of  the  testator\s  restric- 
tions disable  her  from  executing  the 
power  after  she  came  of  age,  or  pre- 
vent the  limitation  to  her  sun  and  sous 
from  takini^  effect. 

Sernhle,  tliat,  although  Z.  could  not 
claim  the  10,000/.  legacy  while  she 
was  a  minor  and  married  in  disobedi- 
ence to  the  terms  of  the  will,  yet  she  ^ 
might  have  claimed  it  after  her  second 
marriage  and  attainment  of  full  age. 
Beaumont  v.  Squire^  905. 

2.  Effect  of  second  marriage,  905. 
Ante,  1. 

III.  Residuary. 

When  it  does  not  operate  as  an 
execution  of  a  limited  power  of 
appointment. 

3/.  by  will  devised  her  estates  to 
her  son  in  law  B.  for  life,  remainder 
to  her  daughter  F,  his  wife  for  life,  i 
remainder  to  trustees  to  {^reserve  con-  j 
tingeut  remainders,  remainder  to  the  i 


use  of  the  children  of  the  marriage  ai 
B,  and  F.  should  jointly  appoint  by 
deed,  or  as  the  survivor  should  appoint 
by  deed  or  will,  and,  in  default  of  ap- 
pointment, to  the  use  of  trustees  for  a 
term  of  500  years  to  commence  on  the 
death  of  the  survivor  of  B,  and  F,, 
and,  subject  thereto,  to  the  use  of  P., 
eldest  son  of  B,  and  F.,  in  strict 
settlement.  The  trusts  of  the  term 
were,  Ist.,  on  recjuest  of  2^.  and  F,  to 
raiac  10,000/.  for  B,  and  i^.,  and, 
2dly.,  to  raise  for  each  younger  chihl 
of  B  and  F.  any  sums  not  exceeding 
1000/.  a-piece,  as  B.  and  F.  jointly  by 
deed,  or  the  survivor  by  deed  or  will, 
should  appoint,  and  in  default  of  ap- 
pointment 1000/.  a-piece,  payable  after 
the  decease  of  the  survivor  of  B.  and 
F.^  unless  they  or  the  survivor  should 
appoint  the  same  to  be  raised  in  his  or 
her  lifetime,  in  which  case  the  term 
was  to  commence  on  such  last  men- 
tioned appointment. 

i^.,  the  wife,  died,  leaving  B.  her 
surviving,  without  having  joined  in 
amy  appointment  under  the  will ;  and 
leaving  four  sons  besides  P.,  and  a 
daughter.  On  the  marriage  of  the 
daughter,  B.  by  deed  appointed  to 
her  1000/.  payable  on  his  decease. 
After  this  B.  made.his  will,  by  which 
he  gave  a  legacy  to  his  daughter,  and 
to  each  of  his  other  younger  children 
be(iueathed  "  such  a  sum  of  money  as 
with"  what  they  arc  entitled  to  under 
(amongst  other  settlements  referred 
to)  "  the  will  of  3/.,  will  make  up  to 
each  8000/.  :*'  and  **all  the  residue  of 
my  personal  estate  and  all  my  real 
estate  over  which  I  have  any  dis- 
posing power  1  give"  &c.  to  P.  and 
nis  heirs.  At  the  time  when  this  will 
was  executed,  B,  resided  on  an  estate 
derived  from  his  own  family,  which 
was  partly  settled  and  partly  held  in 
i'ee. 

Held  :  That  the  devise  of  "all  my 
estate  over  which  I  have  any  disposing 
power"  was  under  the  circumstaii'jes 
to  be  construed  as  a  devise  of  the  un- 
settled patrimonial  estate  of  B.,  and 
did  not  operate  as  an  execution  of  the 
limited  power  of  appointment  over 
the  estates  which  he  held  as  tenant 
for  life  under  3/.*8  will.  Cooke  v. 
Cunlijcy  245. 
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DEVISEE. 


IV.  Executory  devise. 

AVhat  limitation  over  after  a  fee  sim- 
ple does  not  so  operate,  737.    Ante, 

V.  Construction. 

Giving  effect  to  all  the  words,  737, 
744.     Ante,  I. 

VI.  Words  of  reference. 
Construction,  905.     Ante^  II.  1. 


DEVISEE. 

iside  voluntar 
of  testator,  723.     Conoeyance^ 

DILIGENCE. 


Cannot  set  aside  voluntary  conveyance 

«,  I.  1. 


Due  diligence  in  giving  notice  of  dis- 
honour, 828.    Bills,  III.  1. 


DIRECTOR. 

Directors  of  poor  under  local  act,  445, 
466.     Poor,  III.  1,  3. 


DISCHARGE. 
I.  Of  contract. 

1.  By  notice,  127,     Contract,  X,  1. 

2.  Of  contract  under  seal  by  conduct, 
127.     Con/rac/,  X.  1. 


II.  Of  prisoner. 

Of  wife  from  execution,  693.     Baron 
and  Feme,  I. 

DISCLAIMER. 

What  sufficient  to  dispense  with  notice 
to  quit,  589.     Poor,  XII.  1. 

DISCOVERY. 

Bill  of  Discovery. 

DISCRETION. 

Of  officer  of  Friendly  Society,   as   to 
calling  meetings. 


DUTY. 

The  secretary  or  other  offioei 
Friendly  Society,  being  served  ^ 
requisition  duly  signed,  under  at 
G.  4.  c.  56.  *.  9.,  to  call  a  meetii 
the  purpose  of  idtering  or  rcscii 
the  rules,  cannot,  in  the  exerd 
his  discretion,  refuse,  but  is  bou 
convene  such  meeting. 

So  held,  Erie  J.  dubitante.  E 
V.  Bannatyne^  524. 

DISHONOUR. 

Notice  of,  828.     BOU,  TLL  1. 

DISMISSAL. 
Powers  of,  466.     Poor^  III.  3. 

DISPUTE. 

Bona  fides  of,  816.     Church  Raie^ 

DISTRESS. 

Enforcement  of  church  rates  by 
Church  Rate,  L  1. 

DIVISIBILITY. 
Of  issue,  351.     Defamaiian^  I. 

DOCUMENTS. 
Inspection  of.     Inspection^ 

DOMICILE. 
Transfer  of,  40,  42.     Poor,  XXL 

DUPLICITY. 
In  indictments,  317.     Accessory, 

DUTY. 

I.  Grenerally. 

1.  Discretionary  or  ministerii 
Discretion. 

2.  AVhatare  public  duties,  149 
VIII.  1. 


EASEMENT. 


EJECTMENT. 
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II.  Nonperformance. 

Responsibility  for  consequences,  34. 
Manslaughter^  I. 


EASEMENT. 

I.  Enjoyment  for  twentj  years :    evi- 
dence as  to  its  being  oi  right. 

1.  Interruptions  shewing  the  enjoy- 
ment to  have  been  merely  conten- 
tious. 

Case  for  disturbing  a  watercourse 
which  of  right  ought  to  flow  into 
plaintiff's  close  to  irrigate  it.  Plea: 
denial  of  the  right.  On  the  trial 
it  appeared  that  the  watercourse 
was  not  ancient,  but  the  water  had 
flowed  in  its  present  course  for  more 
than  twenty  years,  past  plaintifi**s 
close.  There  was  eviaence  that  dur- 
ing that  period  plaintifl^,  and  those 
under  whom  he  claimed,  had  been 
constantly  in  the  habit  of  drawing  off 
the  water  to  irrigate  his  close,  and 
that  the  owners  of  the  watercourse 
resisted  it.  On  one  occasion,  when 
plaintiff's  servant  drew  off  the  water, 
he  was  summoned  before  a  justice  for 
so  doing  ;  plaintiff's  son  by  his  direc- 
tion attended  and  defended  the  ser- 
vant, and  paid  a  fine  of  Is.  The 
conviction  was  under  a  local  Act,  from 
which  there  was  a  power  of  appeal. 
Plaintiff  did  not  appeal. 

The  conviction  was  tendered  in 
evidence,  and  rejected.  In  summing 
'up,  the  Judge  explained  that  the  en- 
joyment to  defeat  an  adverse  right 
must  be  for  twenty  years,  without 
interruption  acquiescea  in  for  a  year. 
One  of  the  jury  asked  what  would  be 
the  effect  In  law  of  a  state  of  perpetual 
warfare  between  the  parties?  which 
question  the  Judge  did  not  answer. 
The  jury  found  that  "  the  watercourse 
had  been  enjoyed  as  of  right  for  twenty 
years,  and  without  interruption  for  a 
year,"  and  were  directed  to  find  for 
plaintiff. 

Held  that  the  evidence  was  impro- 
perly rejected,  as  the  conviction, 
unappealed  against,  was,  under  the 
circumstances,  evidence  of  an  acknow- 
ledgment by  the  plaintiff,   that  the 


usage,  to  draw  oft*  the  water  for  irriga- 
tion, was  not  as  of  right : 

Held  also  that  interruptions,  though 
not  acquiesced  in  for  a  year,  might 
shew  that  the  enjoyment  never  was 
of  right,  but  contentious  throughout ; 
though,  if  once  the  enjoyment  as  of 
right  had  begun,  no  interruption  for 
less  than  a  year  could  defeat  it :  and 
consequently  that  the  manner  in  which 
the  question  was  left,  and  the  verdict 
found,  was  not  satisfactory ;  and  a  new 
trial  was  granted.  Eaton  v.  Swansea 
Waterworks  Company^  267. 

2.  Conviction  under  a  local  act,  267. 
Ante,  1. 

n.  Interruptions. 

Continual  interruptions  for  less  than 
a  year,  267.     Ante,l,\. 

III.  In  particular  instances. 

Drawing  off  water  for  irrigation,  267. 
Ante,  I.  1. 

rV.  Grant  of  privilege  to  enter  and  re- 
-  move  fixtures,  574.     Fixtures,  I.  1 . 

V.  Burthens  upon. 

Not  rateable  to  land  tax,  358.     Land 
Tax, 

ECCLESIASTICAL  LAW. 

I.  Visitatorial  authority,  1.     Cathedral 
Church,  L  I. 

U.  Tithes.     Tithe. 

III.  Disabling  statute,  stat.  13  Eliz.  c, 
20.,  529.     Composition  Real. 

EJECTMENT. 

I.  Consent  rule. 

Conclusive  as  to  possession  by  party 
let  in  to  defend. 

In  an  action  of  trespass  for  mesne 
profits,  it  appeared  on  the  trial  that 
the  defendant  had  been  let  in  to  de- 
fend an  ejectment,  under  a  consent 
rule  in  which  he  was  described  as 
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ELECTION. 


entry: 


"  mortgagee  and  landlord ;"  in  other 
respects  in  the  usual  form  ;  and  that 
the  lessor  of  the  plaintiff  recovered  in 
that  ejectment.  The  defendant  was 
mortgagee ;  but  it  appeared  that  he 
never  was  in  possession,  the  profits 
being  in  fact  taken  by  a  receiver  ap- 
pointed  by  the  Court  of  Chancery. 

Held  that  the  defendant  was  con- 
cluded by  having  become  defendant 
in  the  cjectHient  under  the  consent 
rule,  and  could  not  allege  on  this  trial 
that  he  was  out  of  possession  aflcr 
the  time  of  the  service  of  the  declara- 
tion.    Doe  v.  ChallUj  166. 

II.  By  parish  ofHcers. 

WTicn  barred  by  stat.  of  limitations, 
689.    Poor,  XII.  1. 

III.  Mesne  profits. 

Liability  of  j)arty  let  in  to  defend, 
though  never  in  possession  in  fact, 
166.    Ante,!. 

IV.  Notice  to  quit.     Notice. 

ELECTION. 

I.  Presiding  officer. 

1.  Omission  to  vote  by,  when  not  a 
withdrawal,  164.     Poor,  IV.  1. 

2.  Consequences  of  his  omission  to 
vote  when  the  election  must  be  by 
the  majority  of  voters  present,  164. 
Poor,iV.  1. 

II.  Majority. 

What  is  not  a  majority  of  the  voters 
present,  164.     Poor,  IV.  1. 

UI.  Of  vestry,  332.     Vestry,  I. 

IV.  Power  of  option.     Option, 

ENCROACHMENT. 
I.  By  tenant. 


Effect  as  between  tenant,  landlord, 
and  a  third  party. 

A  tenant  taking  in  land  adjacent  to 
his  own,  by  encroachment,  must,  as  , 
between  himself  and  the  landlord,  be  >  II.  Kight  of. 


deemed,  primd  facie,  to  take  it  as 
of  the  demised  land :  but  that 
sumption  will  not  prevail  for  thel 
lord  s  benefit  against  third  persoi 

The  landlord  of  A.  and  B^  adja 
closes,  mortgaged  them,  and  a 
wards  demised  A.  The  tenant  < 
built  upon  -B.  without  leave  oi 
landlord,  who,  on  permission  b 
asked, refused  it,  saying  he  hadgra 
rights  over  S,  to  occupier  of  c 
ac^oining  lands.  The  tenant 
both  A.  and  J?,  for  twenty  j 
paying  rent  to  the  landlord  undei 
demise  of  -4.,  but  not  express! 
respect  of  B,  Held  that^  on  this 
denee,  he  might  insist,  as  against 
landlord,  on  a  twenty  years'  occi 
tion  of  B,  within  stat.  3  &  4  IF.  - 
27.  ss.  2.  and  3. 

On  a  purchase  of  lands  which  \ 
under  mortgage,  the  jmrc-haser 
the  principiu  and  interest  due  on 
mortgage,  and  took  a  conveyanc 
which  mortgagor  and  luortg: 
joined,  of  the  premiscH,  and  of 
mortgagor's  equity  of  redemfition 
all  the  residue  of  his  interest  : 

Held  that  the  purchaser  wi 
person  "  claiming  under  "  a  mortg 
within  stat.  7  W,  A  8c  I  Vict.  c. 
and  that  the  twenty  yeaurs*  limita 
under  stat.  3  &  TK.  4.  c.  27.  *.  2, 
from  the  paying  off  of  the  mort| 
and  interest.  Doe  dcm.  Baddek 
Massey,  373. 

n.     On    highway,     jurisdiction. 
Building  Act, 

ENJOYMENT. 
As  of  right,  267.     EasefnerU,  I.  1. 

ENTAIL. 

Effect  of  recoveries  where  the  deed 
lead  the  uses  were  fraudulent 
voluntary,  390.      Conveyance^  II. 


ENTRY, 

I.  By    stranger    in    books   of  dece 
steward,  276.     Evidence^  II. 


EQUITY. 


EVIDENCE. 
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1.  By  notice  to  treat,  840.    Company^ 

2.  See  generally,  366.  Limitation, 
I.  1.     373.  Encroachmentyl. 

EQUITY. 
I.  Equitable  title,  281.     Copyright,  I. 
n.  Judicial  notice,  281.     Copyright,  I. 

ERROR. 

I.  On  Bill  of  Exceptions.     BiU  of  Ex- 
ceptions. 

II.  In   criminal   cases.    Crijniiial  Law, 
VIII. 

ESCAPE. 
Felonious  aiding,  317.    Accessory,  I. 

ESTOPPEL. 

I.  By  practice  or  pleading. 

1.  On  the  record  in  pleading,  950. 
Admission,  I.  1. 

2.  By  consent  rule,  166.  Ejectment,  I. 

II.  In  particular  instances. 

1.  Of  tenant,  as  to  encroachments, 
373.    Encroachment,  I. 

2.  By  permitting  another  party  to 
alter  his  position,  383.     Attestation. 

3.  Uy  inducing  another  party  to  forego 
a  right  of  appeal,  978.  Poor, 
XVI.  1. 

4.  From  taking  advantage  of  own 
wrong  in  omitting  to  appoint  arbi- 
trators, 995.     Building  Society,  I. 

5.  When  not  by  omitting  to  dispute 
a  fi.  fa.  229,  236.     Appeal,  V.  1. 

EVIDENCE. 
Burthen  of  proof. 

1 .  Of  animus  revertendi,  40.  Poor, 
XXL  1. 

2.  Of  acknowledgment  within  twenty 
years,  423.     Bond,  I. 


3.  Of  right  to  costs  in  superior  court, 
440.     County  Court,  1.  1. 

II.  Documentry  :  entries. 

Entries  in  books  of  deceased  steward 
by  a  stranger  charging  himself  with 
receipts. 

In  ejectment,  the  question  being 
whether  the  premises  were  parcel  or 
no  parcel  of  a  manor,  the  lessor  of  the 
plamtiff  produced  from  his  muniments 
books  purjmrting  to  be  the  books  of 
J,  V.  steward  to  plaintiflCs  ancestor 
the  then  Earl  of  A,  In  one  of  those 
books  J.  V,  was  debited,  in  1 782,  with 
the  receipt  of  rent  for  the  premises  in 
question.  The  balance  of  the  account 
i'or  the  half  year  was  struck  but  was 
not  signed  :  under  it  was  written  in  a 
different  hand  "  The  above  balance  is 
accounted  for  in  a  general  statement 
at  the  end  of  the  year  s  account  end- 
ing Michaelmas  1793,  entered  in  a 
subsequent  book."  This  entry  was 
dated  Feb,  18,  1795,  and  was  siffned 
bv  the  then  Earl  and  by  "J.  F.  Jun." 
The  balance  was  carried  down  in  the 
account,  and  balances  were  struck  in 
each  half  year :  none  were  signed  by 
J,  V. ;  but  under  each  was  a  similar 
entry  signed  by  the  Earl  and  J.  V. 
Jun.  until  the  end  of  the  last  book, 
where  was  entered:  "Balance  due  to 
J,  V.  76/.  18th  Feb,  1795.  The 
above  account  was  this  day  settled  ; 
and  the  balance,  76/.,  due  thereon  to 
J.  V.  Sen.,  was  paid  by  the  Earl  of  A. 
to  J,  V.  Jun.,  and  the  vouchers  deli- 
'  vered  up  to  his  Lordship."  This  was 
fiiffned  by  the  Earl  and  J.  V,  Jun. 
No  evidence  was  given  of  the  cha- 
racter or  position  of  J.  V,  Jun.,  or 
that  he  was  dead,  or  that  he  had  ever 
existed. 

Held  :  That,  inasmuch  as  the  entry 
was  produced  from  the  proper  cus- 
tody, and  purported  to  be  fifty  five 
years  old,  it  was  not  necessary  to 
prove  that  «/.  V,  Jun.  was  aead. 
And  that,  inasmuch  as  J,  V.  Jun. 
charged  himself  with  the  receipt  of 
the  last  balance,  and  the  entry  of  the 

1)ayment  of  rent  was  part  of  the  ba- 
ance  in  that  year  which  was  carried 
down  so  as  to  form  part  of  the  luiit 
balance,  the  entry  was  admissible  evi- 
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EXCEPTIONS. 


dcncc  of  the  payment  of  rent.    Doe 
(lent.   Earl  Ashimmham   v.  Michael^ 

276. 

III.  Documentary :    particular    docu- 
ments. 

1.  Conyiction  not  appealed  against, 
267.    Easement,  I.  1. 

2.  Books  of  deceased  steward,  276. 
Ante,  II. 

3.  Books  of  deceased  incumbent,  529. 
Composition  Real, 

IV.  Ilearsaj. 

Effect  of  its  being  admitted  on  appli- 
cations for  orders  of  maintenance, 
630.    Poor,  XXXIV. 

V.  Commission  to  examine  witnesses, 
86.     Witness,  I. 

VI.  Inspection,    Inspection, 

VII.  Admissions.    Admission, 
VUI.  In  criminal  cases :  depositions. 

On  what  procurement  of  absence  ad  • 
missible,  and  against  whom,  238. 
Deposition, 

EXCEPTIONS. 
See  Bill  of  Exceptions. 

EXCESS. 


Of  jurisdiction 

fleet  as  regi 
Cathedral  Churchy  I.  1. 


Eilcct  as  regards  yisitatorial  authority. 


EXECUTION. 

I.  Against  wife,  693.   Baron  and  Feme, 

II.  Of  orders  of  sessions  in  Q.  B. 

1.  Ilemedy  for  improper  proceedings, 
and  levy,  229.    Appeal,  V.  1. 

2.  What  objections  to  the  form  of  the 
order  open,  and  at  what  stage,  229. 
Appeal,  V.  1. 


FIXTURES. 

in.  Of  instminent. 

By  one  of  seyeral,  for  himself  an< 
others,  589.     J\i0r,  XII.  1. 

IV.  Of  power.     See  Power. 

EXECUTORY  DEVISE. 
Page  737.    Devise^  I. 

EX  PARTE   FROCEEDINC 

What  objections  open  and  at  what  a 
229.     Appeal,  V.  1. 

FAITH. 

See  Good  Faith. 

FAVOUR. 

In  a  judge,  1 .     Cathedral  Church, 

FELONY. 

I.  By  negelect    of    duty,    34. 
slaughter. 

II.  Intention  to  commit,  how  laid. 
Vagrant. 

FIERI   FACIAS. 

Party  when  not  prejudiced  by  not 
puting  it,  229,  2.36.     Appeci,  V. 

FINALITY. 

Of  decision  of  Poor  Law  Commiasio 
793.     Poor,  1.1. 

FIXTURES. 

I.  License  to  take  away  after  es 
term. 

1.  Landlord's  licence  when  not  ' 
as  against  incoming  tenant. 

The  plaintiff,  tenant  of  a  hous< 
term  of  years,  being  possesscc 
shelves,  stoves,  ranges,  ovens,  be 
and  other  articles  of  household 
his  own  property  but  annexed  t< 
freehold,   requested   the   landlon 


FOREIGN  ATTACHMENT. 


FRIENDLY  SOCIETY. 
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purchase  them  at  the  expiration  of  the 
term  or  let  them  remain  for  purchase 
by  the  incoming  tenant,  but  to  be 
taken  away  by  plaintiff  if  the  tenant 
should  refuse  them.  The  landlord 
wrote  an  answer,  declining  to  pur- 
chase, but  adding :  ^^  I  haye  no  objec- 
tion to  your  Icaying  them  on  the 
premises  and  making  the  best  terms 
you  can  with  the  incoming  tenant.** 
The  articles  remained  unseyered  from 
the  freehold  till  the  entry  of  the  new 
tenant,  who  came  in  under  demise 
from  the  same  landlord,  but  who  de- 
clined to  take  them.  Plaintiff*  then 
(after  the  tenant  had  been  two  months 
in  possession)  demanded  liberty  to 
enter  and  remoye  the  fixtures ;  but 
the  tenant  refused  permission ;  and 
plaintiff*  thereupon  brought  case  for 
the  hindrance,  and  troyer,  against  the 
tenant. 

Held  that,  if  the  landlord*8  letter 
to  plaintiff*  amounted  to  a  license  to 
take  away  the  articles,  yet,  not  being 
under  seal,  it  was  no  yalid  grant  of 
such  privilege  as  against  a  new  lessee 
in  possession  of  the  premises  and  not 
party  to  the  license. 

Held  also  that  troyer  did  not  lie  for 
the  aboye  articles,  unsevered  from  the 
freehold.    Roffey  y.  Henderson,  574. 

2.  What  amounts  to :  seal  how  far 
necessary,  574.     Ante,  I. 

II.  Actions  respecting. 

Troyer,  when  it  does  not  lie,  574. 
Ante,  I.  1. 

III.  Fixed  trade  machinery. 

Increase  of  rateable  yalue  by,  220. 
Poor,  XVI.  I. 

FOREIGN  ATTACHMENT. 

I.  Whose  goods  liable  to  be  attached. 

Not  those  of  foreign  soyereign  in  his 

Fublic  capacity,  171.     Attachment, 
.  1. 

II.  Garnishee. 

When  and  at  what  stage  he  may 
apply  for  a  prohibition,  171.  At- 
tach ttient,  I.  1. 


III.  Nature  of  the  claim  on  which  it 
may  be  founded. 

1 .  Not  acts  done  by  defendant  in  cha- 
racter of  soyereign,  171.  Attachment, 
I.  1. 

2.  Only  where  cause  of  action  arose 
withm  jurisdiction,  171,  213.  At- 
tachment, I.  1. 

IV.  Prohibition. 

1.  After  plea  by  garnishee,  171.  At- 
tachmeri,!.  1. 

2.  Before  appearance  by  defendant  or 
plea  by  gambhee,  171.  Attachment, 
1.  1. 

3.  At  the  instance  either  of  the  de- 
fendant, or  the  garnishee,  171.  At- 
tachment, I.  1. 

4.  When  at  the  instance  of  a  stranger, 
171.    Attachment^  L  1. 

FOREIGN   SOVEREIGN. 

His  property  when  not  liable  to  seizure, 
171.    Attachment,  I.  1. 

FORM. 

I.  Statutory. 

Implied  power  to  yary,  902.  Bas- 
tardy, 

II.  Of  action.    Action,!. 

FOUNDER. 
Of  corporation,  600.     College, 

FRIENDLY  SOCIETY. 

I.  Rescinding  of  rules. 

Calling  of  meeting :  secretary  may 
not  exercise  discretion,  524.  Dis- 
cretion, 

II.  Secretary. 

His  duties  and  powers  as  to  calling 
meetings,  524.     Discretion. 

III.  Sec  also  Society. 
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FRAUD. 


HIGHWAY. 


FRAUD. 

I.  Agreement  a  fraud  upon  the  legisla- 
ture, 652.     Contracly  IV.  1. 

U.  Upon  creditors,  by  contract  to  pay 
money  for  withdrawing  opposition, 
785.     Contract,  IV.  2. 

FRAUDS. 
Statute  of.     Statute,  X. 

FRAUDULENT  CONVEYANCE. 
Page  390.     Conveyance,  II. 

GAOL. 

I.  Escape. 

Felonious  assisting  to  escape :  indict- 
ment and  proceedings,  317.  Acces- 
sory, L 

II.  Which  the  proper  gaol. 

Where  there  are  successive  convic- 
tions in  different  jurisdictions. 
liegina  v.  Brown,  840  n. 

GARNISHEE. 

Application  for  prohibition,  171.  At- 
tachment, I.  I. 

GLEBE. 

Payment  in  lieu  of  tithe  and  rent  of 
glebe,  529.     Composition  Real. 

GOOD  FAITH. 

Stay  of  proceedings  instituted  contrary 
to  good  faith,  978.     I'oor,  XVI.  1. 

GOODS. 

Assignment :  possession  of  assignor,  937. 
Assignment,  I. 

GRAND  JURY. 

Where  assizes  or  sessions  held  hi  dif- 
ferent parts  of  the  county,  317.  Ac- 
cessory, I. 


GRANT. 

Of  privilege. 

Seal  how   far   necessary,  574. 
tures,  I.  1. 

GUARDIAN. 
Board  of  Guardians.     JVwr,  IV. 

GUEST. 

At  an  inn. 

Negligence  by  as  regards  the  seci 
of  his  goods,  26 1 .     Innkeeper. 

HIGHWAY. 
I.  Lidictment  for  non.repair. 

1.  Allegations  of  situation  and 

repair  only  by  reference  to  ea 

count. 

Indictment  for  non-repalr  o 
highway  stated  that  a  part  of 
highway  from  W,  to  il/.,  at  a  p 
called  A,  and  extending  thence  to 
Z.  highway,  containing^  in  length 
was  out  oi  repair.  The  eTidence 
that  the  place  mentioned  as  A,  wa 
fact  a  place  called  J9.  Held  no  m: 
rial  variance,  the  erroneous  descrip 
relating  to  a  terminus,  not  of  tlie  n 
but  only  of  the  part  out  of  reiwiir. 

The  first  count  described  a  high' 
by  termini,  alleged  that  it  was  siti 
in  the  township  of  IV.,  and  was  ruir 
&c.  for  want  of  repair,  and  char 
the  defendants,  inhabitants  of  ir.,\ 
liability  to  repair  it. 

The  second  count  did  not  dire 
allege  that  the  way  was  out  of  rej 
or  that  it  was  within  the  town:^t 
but  it  stated  "  that  the  said  pan 
the  same  higliway  hereinbefore  n 
tioned  to  be  ruinous  "  &c.  as  afore: 
was  repairable  by  the  defends 
After  verdict  for  the  Crown  : 

Held  that  the  words  *'  hereinbe 
mentioned  to  be  ruinous"  did 
amount  to  an  averment  that  it  waj 
fact  ruinous:  And  that  the  w< 
**  same  highway  hereinbefore  n 
tioned"  &c.,  could  not    be  taken 


HOMICIDE. 


INDICTMENT. 
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import  that  averment  from  the  first 
count,  the  rule  being  that  the  words 
"  aforesaid  "  or  "  before  mentioned," 
in  a  second  or  subsequent  count,  may 
import  into  it  by  reference  any  quality 
or  adjunct  of  a  subject  matter  treated 
of  in  a  prior  count,  provided  such 
uality  or  adjunct  be  inseparable  from 
tlic  subject  matter  as  necessarily  and 
invariably  belonging  to  it,  but  not 
otherwise. 

But  that,  by  the  same  rule,  the 
words  "  herembefore  mentioned " 
were  a  sufficient  allegation,  by  re- 
ference, that  the  way  alleged  to  be 
ruinous  was  in  the  township. 

The  second  count  went  on  to  allege 
that  the  defendants  ought  to  have 
repaired  the  same  part  of  the  said 
highway  so  being  ruinous  &c.  as  afore- 
said. Ileld  a  sufficient  averment  that 
such  part  was  in  fact  ruinous  &c.,  as 
stated  in  the  first  count.  Regina  v. 
Waverton,  562. 


2.  Variance  in  description  of  termini, 
562.     Ante,  1. 

II.  Termini. 

Distinction  between  termini  of  high- 
way and  termini  of  part  out  of 
repair,  562.    Anie^  I.  1. 

III.  Consequences  of  omission  to  repair. 

The  parties  omitting  to  repair  when 
not  chargeable  with  manslaughter, 
34.     MansUmghter, 

IV.  Encroachments  on. 

1.  Jurisdiction,  884.     Building  Act 

2.  What  is  matter  of  defence,  884. 
Building  Act, 

V.  Railway  crossings. 

The  company^s  option  as  to  the  mode, 
485.     Mandamus,  III. 

VI.  Vagrancy  in  highways. 

By  frequenting  them  with  intention 
to  commit  felony,  833.     Vagrant, 

HOMICIDE. 
See  Mandaughter, 


HUSBAND  AND  WIFE. 
See  Baron  and  Feme. 

ILLEGALITY. 

I.  As  a  fraud  upon  the  Legislature,  652. 
Contract,  IV.  1. 

II.  As  preventing  competition,  652. 
Contract,  IV.  1. 

UI.  As  interfering  with  statutory  dis- 
tribution of  profits,  652.  Contract, 
IV.  1. 

rV.  As  interfering  with  obligations  to 
government,  652.     Contract,  IV.  1. 

V.  Contract  contrary  to  policy  of  statute, 
785.     Contract,  IV.  2. 

IMPLICATION, 

I.  Necessary  implication  in  indictments, 
496.     County  Court,  II. 

II.  In  construing  conditions  of  sale,  91. 
Vendors,  I.  1. 

III.  Of  power  to  vary  statutory  form, 
902.     Bastardy. 

IV.  Of  contract,  766.    Bills,  L  1. 

IMPRISONMENT. 

Effect  on  removeability,  746.  Poor, 
XX.  1. 

INCLOSURE. 
See  Encroachment. 

INCUMBENT. 
Entries  by,  529.     Composition  Real. 

INDEMNITY. 

Implied  contract  to  indemnify  against 
accommodation  acceptance,  989.  Bills, 
ILL 

INDICTMENT. 

I,  Parties :  principal  and  accessory. 

1.  Felonious  aiding  to  break  prison,  a 
substantive  offence,  317.  Acces- 
sory, I. 
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INDICTMENT. 


INFERIOR  COURT. 


2.  Participation  of  principal,  when 
sufficiently  shewn,  317.  Acces- 
sory, I. 

II.  Caption. 

Where  sessions  are  holden  by  adjourn- 
ment at  a  place  added  to  the  county 
by  statute,  317.    Accessary,  I. 

ni.  Venue :  particular  allegations. 

When,  as  in  prison  breach,  the  alle- 
gations must  necessarily  have  refer- 
ence to  a  particular  place,  317. 
Accessary,  I. 

IV.  Limitation  as  to  time. 
See  page  317.    Accessory,  I. 

V.  Means  and  manner. 

1.  Need  not  be  shewn  where  the  act 
charged  is  an  offence  if  done  by  any 
means,  317.    Accessory,  I. 

2.  Of  felonious  assisting,  when  suffi- 
ciently shewn,  317.    Accessory,  I. 

3.  In  indictment  for  conspiracy,  words 
of  statute,  671.     Conspiracy^  III. 

V.  To  bring  within  words  of  statute. 

1.  When  offence  of  feloniously  aiding 
in  prison  breach  sufficiently  shewn, 
317.    Accessory,  I. 

2.  General  allegation  of  place  being  a 
place  within  statute,  when  sufficient, 
317.    Accessory,  I. 

VI.  Shewing  jurbdiction. 

Constitution  of  Court  and  jurisdiction 
over  cause,  in  indictments  for  per- 
jury in  inferior  Court,  496.  County 
Court,  n. 

VII.  Averments. 

1.  By  necessary  implication,  496. 
County  Court,  11. 

2.  By  reference,  562.    Highway,  I.  1. 

3.  Participal  allegation,  562.  High- 
way,  I.  I. 

4.  What  cured  by  verdict,  562,  569. 
Highway,  I.  1. 


Vm.  Certainty. 

In  indictments  for  conspiracy,  6^ 
Conspiracy^  I. 

IX.  Place. 

Description  by  reference,  562.  Hig 
way,  I.  1. 

X.  Several  counts. 

1 .  Not  assumed  to  be  for  same  offenc 
317.  Accessory,  I. 

2.  Words  importing  distinctness  < 
offences  not  necessary,  317.  Aeeet 
sory,  I. 

3.  Judgment  where  some  only  of  sere 
ral  counts  good,  317.    Aeoessaryy  J 

4.  Reference  to  an  earlier  count,  whs 
it  imports,  562.     Higkwojf^  1. 1. 

XI.  In  particular  instances. 

1.  For  felonious  aiding  prison  breaci 
317.    Accessory,  I. 

2.  Against  churchwardens  for  no 
affixing  notices  for  adoption  o 
Hothouse's  act,  332.      Vestry. 

3.  For  perjury  in  County  Court,  496 
County  Courts  IL 

4.  For  non-repair  of  highway,  562 
Highway,  L  1. 

5.  For  conspiring  to  intimidate  ant 
seduce  workmen,  671.     0(mspirac$ 

XII.  Error.     Cn'mina/ Zotr,  VIII. 

INDORSEE. 
See  page  944.    Bills,  IV. 

INFANCY. 

Of  co-contractor. 

Effect  of  admitting  it  on  the  record  i 
action  against  the  two  on  the  join 
promise,  950.    Admission^  I.  1. 

INFERIOR  COURT. 

I.  Error  on  bill  of  exceptions.     Bill  o 
Exceptions, 


INITIALS. 


ISSUE. 
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II.  Indictment    for    perjury    in,   496. 
County  Courts  II. 

mrriALs. 

When  sufficient,  64.    Recognizance^  I. 

INNKEEPER. 
Liability  for  goods  of  his  guest. 

Effect  of  guest*s  own  negligence. 

Case  by  a  guest  against  an  inn- 
keeper for  loss  of  money,  in  the  inn. 
Plea:  Not  Guilty.  It  was  proved 
that  the  guest  shewed  the  money 
ostentatiously  in  the  presence  of  seve- 
ral persons,  and  then  openly  put  it  in 
an  ill  secured  box,  whicn  he  lefl  in  the 
travellers*  room ;  and  from  thence  it 
was  stolen.  The  Judge  told  the  jury 
that  gross  negligence  on  the  part  of 
the  ?uest  would  excuse  the  landlord, 
and  left  it  to  them  to  say  "whether 
there  was  gross  negligence  in  leaving 
the  money  in  the  travellers*  room. 
The  jury  found  for  the  defendant. 

Held :  that,  if  the  direction  had 
been  that  the  landlord  of  an  inn  was 
not  answerable  for  the  loss  of  money 
left  in  a  public  room,  it  would  have 
been  wron^:  but  that,  taking  the 
direction  with  reference  to  the  facts 
in  evidence,  it  must  have  been  under- 
stood by  the  jury  to  mean  that,  if  the 
guest  was  guilty  of  gross  negligence 
conducing  to  the  loss,  the  innkeeper 
was  not  responsible :  and  that  the  facts 
were  evidence  of  such  negligence 
conducing  to  the  loss ;  and  the  direc- 
tion right. 

Q^(Bre^  whether  it  is  necessary  to 
the  innkeeper's  defence,  in  such  a  case, 
that  the  negligence  should  be  gross  f 
Armuteady,  Wilde,  2^1, 

INSOLVENT  DEBTOR. 
Debtor,  II. 

INSPECTION. 

Of  documents. 

When  it  may  be  ordered  in  mandamus, 
957.    Mandamus,  V. 


INTENTION. 

To  commit  felony  in  a  highway,  833. 
Vagrant. 


INTEREST. 

I.  Disqualifying  a  judicial  functionary 
from  acting  as  such. 

1 .  Imputations  of  complicity  when  not 
a    disqui  *" 
Church,  I.  1. 


|ualification,     1.      Cathedral 


2.  Favour  not  presumed  in  a  Judge, 
1,  35.     Cathedral  Church,  L  1. 

II.  Effect  of  payment. 

In  preserving  mortgagee's  right  of 
entry,  366.  Limitation,  I.  1.  373. 
Encroachment,  L 

INTERRUPTION. 

Of  enjoyment  as  of  right,  267.  Eaue- 
ment,  I.  I. 

INTERNATIONAL  LAW. 

An  action  does  not  lie  against  foreign 
potentate  for  acts  done  in  his  public 
capacity,  171,  207.    Attachment,  I.  1. 


INTIMIDATION. 
Of  workmen,  671 .     Conspiracy,  I. 

IRISH  POOR. 
Poor. 


ISSUE. 

I.  Joinder  of:  what  ought  or  ought  not 
to  be  done  before. 

Commission  to  examine  witnesses 
granted  only  in  cases  of  necessity, 
86.     Witness,  L 

II.  Divisibility,  351.    Defamation,  I. 
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JUDGE. 


JUSTICE  OF  THE  PEACE. 


JUDGE. 

I.  Generally. 

1.  Disqualifying  interest,  1.  Cathe' 
dral  Church,  \  1. 

2.  Favour  not  presumed,  1,  31.  Ca^ 
thedral  Church,  I.  1. 

3.  His  direction  must  be  construed 
with  reference  to  the  evidence,  261. 
Innkeeper, 

4.  Effect  of  his  asking  jurv  to  find 
separately  on  separate  allegations. 
351.     Defamation^  I. 

II.  Judge*8  order.     Order,  IV. 

JUDGMENT. 
In  criminal  cases. 

I.  Not  passed  in  defendant's  absence, 
504,  n.     Criminal  Law,  V. 

II.  Of  Court  of  error  in  criminal  cases 
under  stat.  11  &  12  Vict  c.  78.  *.  5., 
317.    Accessory,  I. 

JUDGMENT  AS  IN  CASE  OF   A 
NONSUIT. 

Affidavit  when  sufficient  if  not  answered, 
948.     Affidavit,  I. 

JUDICIAL  NOTICE. 

See  Notice, 


JURISDICTION. 

I.  Excess  of. 

When  it  does  not  exclude  visitatorial 
authority,  1.  Cathedral  Church, 
I.  1. 

II.  Want  of. 

1.  In  consequence  of  the  complaint 
being  made  after  limited  time,  67. 
Limitation,  VI.  1. 

2.  In  foreign  attachment,  171,  213. 
Attachmeht,  T.  1. 


III.  Ouster  of  jurisdiction. 

1.  By  bon&  fide  dispute,  816.  C*i 
Bate,  I.  1. 

2.  By  matter  of  defence,  884.  Bu 
ing  Act, 

rV.  Of  Judge,  how  shewn  in  indictmei 
496.     Cmmiy  Court,  II. 

JURY. 
I.  Special. 

1.  By  which  party  to  be  summonec 

Held  (before  stat.  15  &  16  V\ 
c.  76.)  that,  when  a  special  jury  1 
been  moved  for  by  a  defendant,  a 
struck  and  reducea,  the  plaintifi*mi 
summon  the  special  jury,  if  they  a 
not  summoned  by  the  defcndai 
Although  the  defendant's  omissi 
appears  from  circumstances  to 
wilful,  and  his  conduct  gives  reas 
to  suppose  that  he  abandons  his  sp 
cial  jury. 

And  a  trial  by  common  inry  in  so 
a  case  was  set  aside  for  irr^uUril 
Montague  v.  Smith,  688. 

2.  Consequence  of  trying  with  coi 
mon  jury,  688.     Ante,  I, 

n.  Efiect  of  finding  separately  on  sef 
rate  allegations,  351.     Dejwnatiom, 

JUS  TERTH. 

Mortgagee,  mort^gor,  and  mortgage 
tenant,  294.    Drfence,  I. 

JUSTICE  OF  THE  PEACE. 

I.  Name  of. 

Eficct  of  his  Christian  name  be 
stated  only  by  initials,  64.  Ra 
nizance,  I. 

II.  Proceedings  before,  generally. 

1.  Limitation  of  time,  67.  JLimitai 
VI.  1. 

2.  Ouster  of  jurisdiction  by  bon& 
dispute,  816.     Church  Rate,  I.  ; 


JUSTIFICATION. 


LANDLORD  AND  TENANT.     1065 


3.  What  tests  he  may  not  impose, 
816.     ChurchiBatej  I.  1. 

4.  Matter  of  defence  no  ground  for 
refusal  to  hear  information,  884. 
Building  Act. 

III.  Proceedings  under  stat.  11  &  12 
Vict.  c.  44.  *.  5. 

Costs  against  unsuccessful  partj,  884. 
Building  Act, 

JUSTIFICATION. 
Divisibility  of  issue,  35 1.  Defamation^  I. 

LACHES. 

I.  When  it  amounts  to  a  refusal,  362, 
364.     Company^  IX.  1. 

II.  In  raisins  objection  to  attestation  of 
warrant  of  attorney,  383.    Attestation. 

III.  In  disputing  order  not  removeable 
by  certiorari,  what  is  not,  229.  Appeal^ 
V.  1. 

IV.  See  also  Conduct. 

LANDLORD  AND  TENANT. 

I.  Relation  generally. 

1.  E0ect  of  encroachments  by  tenant 
on  other  land  of  landlord,  373.  En- 
croachment^ I. 

2.  Limitation  of  actions,  as  between 
landlord  and  tenant,  373.  En^ 
croachment^  I. 

3.  Effect  of  fixed  annual  payment  for 
glebe  and  tithe,  529.  Composition 
Real. 

II.  Nature  and  general  terms  of  the 
tenancy. 

1.  Tenancy  continued  afler  expira- 
tion of  lease :  covenants  in  lease 
consistent  with  yearly  tenancy. 

A  tenant  holding  over  after  the 
expiration  of  a  lease  for  years  may  be 
taken  to  hold  upon  any  of  the  terms 
of  such  former  lease  which  are  con- 
sistent with  a  yearly  tenancy.  Whe- 
ther he  does  hold  on  any  of  such 

VOL.  xyii.  N.  8.  Si 


terms  or  not  is  a  question  for  the 
jury  on  the  facts  proved. 

A  covenant  in  a  lease  for  years 
ending  at  Michaelmas^  that  the  tenant 
shall  and  may  retain  and  sow  forty 
acres  of  wheat  on  the  arable  land 
demised  (consisting  of  213  acres)  at 
the  seed  time  next  after  the  end  of 
the  term,  and  have  the  standing 
thereof  till  the  harvest  then  next 
following,  rent  free,  with  the  use  of 

S remises  for  the  threshing  &c.  till  a 
ay  named,  is  a  term  which  may  be 
made  incident  to  a  tenancy  from  year 
to  year.    Hyatt  v.  Griffiths,  506. 

2.  What  memorandum  not  a  lease  in 
writing  within  stat.  3  &  4  W.  4. 
c.  27.  *.  8.,  589.     Poor,  XII.  1. 

3.  What  period  sufficiently  determi- 
nate to  constitute  a  lease,  589. 
Poor,  XIL  1. 

4.  What  lease  may  be  granted  with- 
out writing,  589.     Poor,  XII.  1. 

III.  Licences  or  grants  of  privileges. 

Effect  of  their  not  being  under  seal, 
574.    Fixtures,  I.  1. 

IV.  Landlord. 

1.  Lease  by  parish  officers :  concur- 
rence of  all,  589.    Poor,  XII.  1. 

2.  Execution  by  one  of  several  land- 
lords for  himself  and  the  others, 
589,  598.     Poor,  XII.  1. 

V.  Landlord  mortgagor. 

1.  Claim  by  mortgagee  when  no  an- 
swer to  action  for  use  and  occupa- 
tion, 294.    Defence,  L 

2.  Effect  of  purchaser  paying  off*  the 
mortgage,  373.    Encroachment,  I. 

VI.  Outgoing  and  incoming  tenant. 

Eff*ect  of  licence  to  take  away  fixtures 
after  end  of  term,  574.  Fixtures, 
LI. 

Vn.  Tenancy  from  year  to  year. 

Terms  which  may  be  incident  thereto, 
505.    Ante,  II.  1. 
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LICENSE. 


VIII.  Stipnlations  generally. 

1.  When  not  limited  to  the  duration 
of  the  tenancy,  310.   Contract,  V.  1. 

2.  Implied  promise  to  obsenre  them, 
310.     Contract,  V.  1. 

8.  Consistent  with    yearly    tenancy, 
505.    Ante,  II.  1. 

IX.  Stipulations  as  to  consumption  of 
farm  produce. 

When  not  limited  to  the  duration  of 
the  tenancy,  310.     Cmtract,  V.  1. 

X.  Waygoing  crop,  505.    Ante,  11.  1. 
XL  Rent. 

1 .  Effect  of  claim  by  mortgagee,  294. 
Defence,  I. 

2.  Ko  modus  for,  529.     Cowpontion 
Real 

XII.  Penalties. 

Effect  of  making  them  recoyerable  as 
rent,  310.     Contract,  V.  1. 

Xni.  Fixtures.    Fixtures. 

XIV.  Breach. 

After  determination  of  tenancy,  310. 
Contract,  y.  1. 

XV.  Notice  to  quit. 

Waiver    by  disclaimer,    589.    Poor, 
XIL  1. 

XVI.  Disclaimer. 

What  is,  589.    Poor,  XIL  1. 

LANDS  CLAUSES. 

Lands  Clauses    Act,    1854.     Company, 
IV.— VU.    Statute,yiLVUl. 

LAND  TAX. 

Property  liable  to  assessment. 

Not  rights  in  the  nature  of  easements : 
water  pipes. 

A  waterworks  Company,  incor- 
porated in  pursuance  of  a  local  Act, 
were  empowered  to  lay  pipes  in  the 


streets,  roads,  ftc^  and  did  lay 
accordingly.  The  Company  w€ 
sessed  to  the  land  tax,  as  bold 
land  in  a  district  within  whid 
had  pipes  laid  down,  but  in 
they  had  no  other  property ;  am 
goods  were  distrained  for  land  i 

In  an  action  of  trespass  for  i 
ing  the  eoods  of  the  Company: 
Not  Gudty,  by  statute  : 

Held :    That  they  were  not 
to  be  assessed    to    the  land  t 
the   land    occupied    by   their 
Chelsea      Waterworks     Compa 
Bowleg,   358. 

LEASE. 

I.  Generally.     ZamUardamd  Ten 

II.  By  parish  officers,  589.    Pbcr 
1. 

IIL  Of  line  of  railwaT,  652.     Cc 
IV.  1. 

LEAVE. 

See  License. 

LETTER. 

Address:  place. 

Sufficiency  of  that  used  by  the 
addressed,  828.     Bilis,  IIL  1. 

LIBEL. 
Defamatory.    De/amaOa*. 

LICENSE. 

I.  Parties  and  privies. 

Tenant  when  not  bound  by  land 
license,  574.     Fixtures,'!.  I. 

IL  Form. 

1.  Effect  of  its  not  being  unde 
674.    Fixtures,!.  1. 

2.  By  letter,  574.     F^ixtures,  L 

III.  In  particular  instances. 

To  remove  fixtures  afVer  end  ol 
574.    Fixtures^  I.  1. 


LIGHTING. 

rV.  Alehouse  license. 

Alehouse  licensing  act :  cost«  of  ap- 
peal a^inst  conTiction,  229.  Ap- 
peal, v.  1. 

LIGHTING. 
Rates  under  local  acts. 

Tenements  rateable,  512.     Tenement. 

LIMITATION. 
I.  Of  actions:  mortgagee. 

1.  Effect  of  payment  of  interest  by 
mortgagor  as  agamst  persons  hold- 
ing without  title. 

Lessor  of  pluntiff  was  the  assignee 
of  a  mortoage,  made  more  then  twenty 
years  be^re  ejectment  brought ;  but 
the  mortga^r  had,  within  twenty 
years,  paid  mterest  on  the  mortgage. 
Defendant  had  been  let  into  posses- 
sion more  than  a  year  before  the  mort- 
gage, by  the  mortgagor,  and  suffered 
by  him,  as  a  favour,  to  occupy  the 
premises  without  payment  of  rent, 
and  without  any  written  acknowledg- 
ment. The  mortgagor's  right  of  entry 
as  against  defendant  accrued,  under 
Stat.  3  &  4  IT.  4.  c.  27.,  less  than 
twenty  years  before  the  mortgage, 
but  more  than  twenty  years  before 
ejectment  brought. 

Held,  that  stat.  7  TT.  4  &  1  Vict, 
c.  28.  presenred  to  the  lessor  of  the 
plaintiff,  being  a  mortgagee,  the  same 
right  of  entry  as  if  stat.  3  &  4  IT.  4. 
e.  27.  had  not  passed :  and  that,  the 
defendant's  possession  never  having 
been  such  as,  before  stat.  3  &  4  W.4. 
c.  27.,  would  have  been  adverse  to 
the  lessor  of  the  plaintiff,  he  was  en- 
titled to  recover;  though  the  mort- 
gagor's risht  of  entry  within  the 
meaning  of  stat.  3  &  4  W.  4.  e.  27. 
had  accrued  before  the  mortgage,  and 
was  barred  under  that  statute  by 
lapse  of  time  before  commencement 
of  the  action.  Doe  dem.  Palmer  v. 
Eyre,  366. 

2.  Effect  of  a  purchaser  paying  off 
the  mortgage,  373.    Encroachment, 

3z2 


LIMITATION. 
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3.  Effect  of  mortgaf^e  being  out  of 
possession  at  the  time  of  the  mort- 
gage, 366.    Ante,  I. 

IL  Of  actions:  bills. 

Stat.  21  J.  1.  c.  16. :  how  it  affects 
parties  to  bills  of  exchange,  944^ 
BiUs,lV. 

UL  Of  actions :  bonds. 

1.  In  debt  on  bond,  423.    Bondj  1. 

2.  Acknowledgment  in  bar,  423. 
Bond,  L 

IV.  Of  actions:  ejectment. 

Parish  officers  when  barred,  589. 
Poor,  XIL  1. 

y.  Between  landlord  and  tenant. 

As  to  encroachment  by  tenants,  873. 
Encroachment,  1. 

VI.  Of  time  for  doing  certain  acts. 

1.  Of  time  for  laying  complaint : 
compensation  by  order  of  justices 
under  lands  clauses  and  railway 
clause  acts. 

An  adjudication  by  two  justices,  un- 
der The  Lands  Clauses  Consolidation 
Act,  1845,  and  Railways  Clauses  Con- 
solidation Act,  1845,  of  the  sum  (below 
50/.)  to  be  paid  by  a  railway  company 
as  compensation  to  a  pa^rty  whose 
lands  have  been  injuriously  affected 
by  the  exercise  of  their  statutory 
powers  is  an  order  within  stat.  11  &  12 
Vict.  c.  43.  e.  I.,  and  is  bad,  under 
sect.  1 1,  if  the  complaint  on  which  the 
order  is  founded  be  made  more  than 
six  calendar  months  after  the  cause  of 
complaint  arose. 

Such  order  may  be  brought  up  by 
certiorari,  to  be  quashed.  Re  Ed' 
mundaon,  67. 

2.  Of   time    objecting    to    title,  91. 
Vendors,  I.  1. 

3.  Of  time  for  exercising  compulsory 
powers,  840.     Company,  IV.  1. 

4.  Of  time  of  prosecution,  317.  Ac' 
ceuory,  I. 
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LONDON. 


MANDAMUS. 


VI L  In  an  instrument. 

Conditional,  in  a  devise,  905.    Devise, 
II.  1. 

LOXDOX. 

Foreign  Attachment.     Foreign  Attach- 
ment, 

LUNATIC. 

I.  Criminal  lunatic. 

1.  Repayment  to  parish :  seizure  of 
lunatic's  property. 

Under  stat.  3  &  4  Vict.  c.  54.  *.  2., 
which,  for  the  repayment  to  parishes 
or  counties  of  expenses  incurred  in 
the  maintenance  &c  of  criminal  lu- 
natics, enables  justices  to  order  the 
overseers  of  any  parish  where  money, 
goods  or  chattels,  of  the  lunatic,  shall 
Be,  to  seize  the  money,  or  seize  and 
sell  the  goods  and  chattels,  justices 
cannot  authorize  the  overseers  to  levy 
a  debt  claimed  as  due  to  the  lunatic, 
by  ordering  them  to  seize  a  sum  of 
money  in  the  possession  of  the  alleged 
debtor. 

And,  on  motion  for  a  mandamus,  at 
the  instance  of  such  overseers,  calling 
upon  the  alle<;ed  debtor  to  pay  them 
such  money,  the  prosecutors  adducing 
evidence  to  shew  that  such  debt  was 
due,  and  that  the  sum  demanded,  was 
in  the  possession  of  the  alleged  debtor, 
the  Court,  on  cause  shewn,  refused  a 
mandamus.     Regina  v.  Longhom,  77. 

2.  Debts  due  to  lunatic,  77.    Ante,  1. 

II.  Pauper  lunatic.    Poor, 

MACHINERY. 

Increase   of  rateable    value    by,  220. 
Poor,  XV.  1. 

MAIL. 

Obligation  on  railway  companies,  652. 
CotttractylY.  1. 

MAINTENANCE. 
Appeal  against  order  of,  630.    Poor, 


MAJORITY. 

Majority  of  persons  voting  disti 
from  majority  of  voters  pro 
Poor,  IV.  1. 

MANDAMUS. 

I.  When  it  does  not  lie. 

1.  When  the  proper  remedy 
to  visitor,  1.  Caihednd  C 
L 

2.  To  elect  to  an  office  whic 
when  quo  warranto  lies,  H 
VIII   1. 

3.  To  register  transfer  when 
pud  up,  645.      Catnpeuiy,  I. 

II.  Previous  demand  and  refusa 


by     I 
,IX.  1. 


Company^ 

2.  Tacit  refusal,  362,  364.    O 
IX.  1. 

m.  Writ. 

When  bad  for  not  being  in  tin 
native. 

A  mandamus,  suggesting 
railway  crossed  a  certain  publi 
way,  not  on  a  level,  by  meai 
cutting,  along  which  the  line  < 
way  was  laid  down,  and  that  t1 
highway  was  thereby  cut  tbrou 
destroyed,  and  rendered  impa 
and  that  a  reasonable  time  had  < 
for  the  Company  to  cause  the  hi 
to  be  carried  over  the  railwa 
bridge,  commanded  them  to  cai 
said  highway  to  be  carried  o\ 
railway  by  means  of  a  bridge, 
formity  with  the  regulations  < 
Railways  Clauses  Consolidatio 
1845. 

Held,  that  the  mandamus  wi 
for  that  the  Act  gave  the  Coi 
by  sect.  46,  the  option  of  carry 
means  of  a  bridge,  either  to 
over  the  railway,  or  the  railwi 
the  road  ;  and  that  there  was  i 
stated  on  the  req^rd  which 


MANSLAUGHTER. 

that  such  option  was  at  an  end. 
South  Eastern  Railway  Company  v. 
The  Queen,  485. 

IV.  Returns. 

Dismissal  for  lawful  cause  and  non- 
appeal  to  visitor,  1.  Cathedral 
Church,  I.  1. 

V.  Pleading. 

Pleading  several  matters. 

The  prosecutor  of  any  writ  of  man- 
damus may  since  stat.  1  W.  4.  c.  21. 
Elead  several  matters  to  the  return, 
J  leave  of  the  Court. 

A  mandamus  the  ob;ect  of  which  is 
to  enforce  a  civil  right  is  a  proceeding 
in  aid  of  which,  under  stat.  14  &  15 
Vict,  c.  99.  s,  6.,  a  judge  may  grant  an 
order  for  the  inspection  of  documents 
by  either  of  the  litigant  parties,  when 
the  return  to  such  writ  is  traversed. 
Regina  v.  Ambergate  Railway  Com- 
pany, 957. 

YI.  Inspection  of  documents. 

In  what  cases  it  may  be  ordered,  957. 
Anle,Y. 

VII.  In  particular  instances. 

1.  To  dean  and  chapter  to  restore  a 
schoolmaster,  1 .  Cathedral  Church, 
I.  1. 

2.  To  pa^  to  parish  officers  debt  due 
to  crmiinal  lunatic,  77.  Lunatic,  I. 
1. 

8.  To  elect  clerk  to  guardians,  149. 
Poor,  VIII.  1. 

4.  To  railway  company  to  complete 
line,  362.     Company,  IX.  1. 

5.  To  railway  company  to  make  bridge 
over  highway,  485.     Ante,  III. 

MANSLAUGHTER. 

Death  by  accident  occasioned  by  non- 
feasance. 


MEMORANDA. 
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Trustees  appointed,  under  a  local 
Act,  for  the  purpose  of  repairing  the 
roads  in  a  district,  with  power  to  con- 
tract for  executinff  such  repair,  are 
not  chargeable  with  manslaughter  if  a  I  Page  502 


]>erson,  using  one  of  such  roads,  is  ac- 
cidentally killed  in  consequence  of  the 
road  being  out  of  repair  through  neg- 
lect of  the  trustees  to  contract  for 
repairing  it.     Regina  v.  Pococh,  34. 

MARRIAGE. 

Condition  as  to,  in  a  devise,  905.  Devise, 
ILL 


MASTER  AND  SERVANT. 

Intimidation. 

Indictment  for  conspiracy  to  intimi- 
date, 671.     Conspiracy,  I. 

MAXIMS. 

I.  De  fide  et  officio  judicis  non  recipitur 
qussstio,  1.     Cathedral  Church,  I.  1. 

IL  Nemo  potest  esse  judex  in  su&  pro- 
pria caus^  1.  Cathedral  Church,  I. 
1. 

III.  Proxima  causa  non  secunda  specta- 
tur,  34.    Manslaughter, 

IV.  The  debt  follows  the  debtor,  77. 
Lunatic,  1. 1. 

V.  Necessitas  non  habet  legem,  86. 
Witness, 

VL  Caveat  emptor,  281,  291.  Copy- 
right,  LI. 

Vn.  Verba  relata  inesse  videntur,  562. 
Highway,  I.  1. 

VIII.  Expressum  facit  cessare  taciturn, 
989.    Bias,  n.  1. 

IX.  Unumquodque  ligamen  dissolvitur 
eodem  ligamine  quo  ligalur,  127,  146. 
Contract,  X.  1. 

MEANS. 
Statement  of    Indictment,  V. 


MEMORANDA. 
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MEMORANDUM. 

To  eatisfy  statate  of  frauds,  103. 
Broker, 

MESNE  PROFITS. 

Defendant  let  in  under  consent  rule 
concluded  as  to  fact  of  possession, 
166.    Ejectment^  I. 

MISDESCRIPTION. 

Of  voter's  residence,  772.  Municipal 
Corporation^  I.  1. 

MISDIRECTION. 

By  Judge. 

The  direction  must  be  construed  with 
reference  to  the  evidence,  261. 
Innkeeper, 

MODUS. 
See  CompontUm  Real, 


MUNICIPAL  CORPORATION 

2.  Effect  of  pajmeDi  to  mortf 
294.     Defence^  I. 

V.  Relative  poaition  of  parties. 

1.  Mortpgee,  mortgagor,  and  i 
gagor^  tenant,  294.     Defence^ 

2.  Mortgagee,  mortgagor,  and  » 
holding  adversely,  366,  li 
Hon,!,  I. 

3.  Mortgagee,  mortgagor,  nurd 
and  mortgagor's  tenant  holdii 
encroachment  adversely,  373. 
croaehment^  L. 

4.  Assignor  and  assignee  of  per 
chattels,  9S7.     Ass^gnmeni^  L 

VI.  Of  personal  chattels,  937.    J* 
ment,  I. 

VII.  To  secure  subscriptions  to  i 
ciety,  996.    Building  Society^  I. 


See  ChUd. 


MOTHER. 


MORTGAGE. 


I.  Mortgagee's  right  of  entry. 

1.  How  far  preserved  by  payment  of 
interest,  and  against  whom,  366. 
Limitation^  I.  1. 

2.  Right  of  an  entry  of  a  purchaser 
who  pays  off  the  mortgage,  873. 
Encroachment^  I. 

II.  Mortgagee's  remedies. 

Powers  of  sale  &c.,  and  action  of 
covenant,  995.   Building  Society^  1. 

III.  Mortgagor's  right  of  entry. 

Mortgagor  out  of  possession  at  time  of 
mortgage,  366.    Limitation^  I.  1. 

IV.  Occupation  under  mortgagor. 

1.  Claim  by  mortgagee  when  no  an- 
swer to  action  for  use  and  occupa* 
tion,  294.    Defence^  I. 


MORTGAGEE. 

Out  of  possession. 

When  concluded  as  to  poraessioi 
being  let  in  under  consent  i 
166.     Ejectmentj  L 

MUNICIPAL  CORPORATIOl 

I.  Election  of  councillors :  voting 
pers. 

1.  Misdescription  of  residence. 

On  an  election  of  borough  coui 
lors  under  stat.  6&e  W.4.e.  76^ 
voting  papers,  delivered  under  i 
32,  must  state  the  candidate's  plac 
residence.  His  place  of  busmes 
he  do  not  reside  there,  is  not  a  p 
of  abode  within  the  meaning  of 
clause : 

Although  the  business  be  extent 
and  the  premises  where  it  is  cai 
on  be  in  the  same  ward  as  the  . 
dence:  and  although  the  propri 
be  better  known  by  his  place  of  I 
ness  than  by  his  place  of  residenc 

And  an  election  by  means  of  v( 
papers  stating  only  the  place  of  1 
ness  was  held  no  answer  to  a 
warrant4)  information.  Regimat,! 
mond,  772. 


NAME. 


NOTICE. 


lori 


2.  Consequences    of   misdescription, 
772.    Ante,  1. 

n.  Liability  to  poor  rates. 

Waterworks,  859.    Pocw,  XIII.  2. 

NAME. 

Christian  name. 

Statement  bj  initials  when  not  insuffi- 
cient, 64.    Recognizance^  I. 

NECESSITY. 

Cases  of:  departure  from  practice  in, 
8(5.     Witness,  I. 

NEGLIGENCE. 
I.  Grenerailj. 

1.  Distinction  between  personal  n^- 
ligence  and  nonfeasance  by  a  pubHc 
body,  34.    Mansktughter. 

2.  Where  plaintiflTs  own  negligence 
has  been  conducire  to  the  loss  com- 
plained of,  26 1 .    Innkeeper. 

n.  Liability  to  criminal  proceedings. 

Where  nonperformance  of  duty 
causes  accidental  death,  84.  Man" 
slaughter, 

IIL  Particular  instances. 

1.  Negligence  of  bailor,  261.  Inn^ 
keeper. 

2.  To  repair  highway,  S4*  3fai«- 
skoighter, 

NEW  TRIAL. 

I.  Practice  on  the  new  triaL 

Former  notices  to  produce  sufficient* 
509.    Notice,  X. 

II.  In  criminal  cases.     Criminal  Law, 
IV. 


NOLLE  PROSEQUL 

Effect  as  an  admission,  950,  954.    Ad' 
mission,  I.  I. 


NONSUIT. 

L  Bill  of  exceptions  upon,  540.  Bill  of 
Exceptions. 

II.  Effect  of  record  shewing  that  plain- 
tiff did  not  appear  when  called,  540. 
BiU  of  Exceptions. 

III.  Judgment  as  in  case  of  a  nonsuit, 
948.    Affidavit,  L 

NOTICR. 

I.  Judicial. 

Of  law  as  administered  in  courts  of 
equity,  281.     Copyright,  L  1. 

IL  Duty  to  give  notice. 

Indictment  against  churchwardens  for 
not  affixing  notices,  332.  Vestry, 
L 

ni.  When  required  to  be  given  within 
limited  time. 

Notice  of  objection  to  title  under  con- 
ditions of  sale,  91.     Vendors,  I.  1. 

IV.  Place  of  address. 

That  used  by  the  party  addressed, 
828.    BiOs,  ILL  1. 

V.  Effect  of. 

1.  As  a  breach  of  contract  by  pre- 
venting the  performance,  127.  Con- 
tract,  X.  1. 

2.  As  placing  parties  in  position  of 
vendors  and  purchasers,  840.  Com- 
pany,  IV,  1. 

VL  Of  dishonour.    BUls,  ILL 
Vn.  To  treat  for  land.    Company,  VI. 
VIIL  To  quit- 
When    wMved   by   disclaimer,  589. 
Poor,  XIL  1. 

IX.  By  mortgagee  to  tenantjof  mort- 
gagor, 294.    D^ence,  I. 

X.  To  produce. 

Given  for  a  former  trial. 


107a      NOTICE  TO  PRODUCE. 


ORDER. 


Wbere  a  new  trial  is  grmnted,  notices 
to  produce,  given  for  the  first  trial, 
are  available  for  the  second.  Hope 
T.  BeadatLt  ^09. 

XL  To  pay. 

Effect  of  its  being  too  short,  9S7. 
Assignment^  L 

NOTICE  TO  PRODUCE. 
See  NoHcey  X. 

NOT  POSSESSED. 

Effect  as  to  putting  title  in  question, 
440.     County  Court,  I.  1. 

NUISANCE. 

Indictment  for. 

Judgment  by  default,  sentence,  504  n. 
Criminal  Law,  V. 

OBJECTION. 

I.  When  to  be  taken. 

Bar  by  laches,  383.    Attestation, 

II.  Waiver. 

Whether  an  objection  involving  a 
nullity  by  statute  can  be  waived, 
383.     Attestation. 

m.  To  title,  91.     Vendors,  I.  1. 

OCCUPATION. 

I.  Rateable  occupier,  871.  Poor,  XV.  2. 

II.  By   tenant  in   common,   701.    Ac- 
count,  I. 


OFFICE. 


I.  Generally. 


1.  Source,  tenure  and  nature  of  duties, 
149.    Paor,Vm.  1. 

2.  W^hat  is  a  public  office,  149.  Poor^ 

vm.  1. 

3.  Created  mediately  by  the  crown, 
149.    Poor,  Vni.  1. 


4.  What  arepabllo  duties,  149. 
VIIL  1. 

n.  Tenure. 

Power  of  Poor  Law  Commissi 
457  n.,  466.    Poor,  ILL  2, 3. 

m.  Election  to. 

1.  What  not  by  a  majority, 
Poor^  IV.  1. 

2.  Consequences  of  cbairmai 
voting,  164.    Poor  J  IV.  1. 

IV.  Remedy  for  bad  appointment 

Mandamus  or  Qao  warranto. 
Poor,  vm.  1. 

OFFICER. 

I.  Discretion. 

As  to  calling  meetings,  524.  L 
tion. 

n.  Powers  of  dismissal,    466. 

in.  3. 

Ul.    Poor  Law   officers,    445,   45 
Poor,  m.  1. 

OPPOSITION. 

To  bill  in   Parliament,    agreemen 
withdraw,  452.     Contract,  IV.  1. 

OPTION. 
I.  Grenerally. 

1.  What  words  gire,  485.  Afanda 

m. 

2.  When  it  must  not  be  taken  a 
in  writ  of  mandamus,  485.  Jk 
damus.  III.  1. 

3.  What  conduct  does  not  shew  i 
have  been  exercised,  485.  H 
damus.  III.  I. 

n.  In  particular  instances. 

As  to  mode  of  executing  works,  ' 
Mandamus,  III.  1. 


ORDER. 


I.  Generally. 


OWN  ACT. 


PEACE, 
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1 .  When  it  must  be  in  the  alternative, 
485.    Mandamusy  III. 

2.  Finality,  793.    Poor^  L  1. 

8.  Variations  from    statutory    form, 
902.    Bastardy. 

II.  Quashing  and  rescinding. 

1.  Quashing  in  part,  466.       Poor, 

m.3. 

2.  Rescinding  the  part  which  is  bad, 
466.     Poory  in.  3. 

3.  Qualification  or  renunciation  hy 
agreement,  52,    Poor,  XXI.  3. 

m.  Substantial  defects. 

Costs  ordered  to  be  paid  to  the  wrong 
party,  229.    Appeal,  V.  1. 

IV.  Judge's  order :  setting  aside. 

What  affidavits    to    be    used,    693. 
Baron  and  Feme,  I. 

V.  Of  sessions :  enforcing  in  Q.  B. 

1.  What  objections  open  and  at  what 
stage,  229.    Appeal^  V.  1. 

2.  Remedy  for  improper  levy,  229. 
Appeal,  V.  1. 

VI.  Of  justices. 

1.  Time  within  which  complaint  must 
be  made,  67.     Limitation,  yi.  1. 

2.  When  void  as  being  made  without 
juris<liction,  67.     Limitation,  VI.  1. 

3.  Removal  by  certiorari,  67.    Zimi- 
tation,  VI.  1. 

4.  What  is  an  order  to  pay  money, 
67.    Limitation,  VI.  1. 

5.  For  compensation  under  50/.,  67. 
Limitation,  VI.  1. 

VII.  Of  Poor  Law  Commissioners,  445, 
446.     Poor,  III.  3. 


OWN  ACT. 


Set  Conduct. 


PARENT  AND  CHILD. 

See  Child. 

PARISH. 

L  Divided  by  statute :  adoption  of  Hob- 
house's  Act,  332.     Vestry,  I. 

n.  Generally.    Poor. 

PARLIAMENT. 

Opposition  to  local  bill. 

Agreement  to  withdraw,   when    not 
illegal,  652.     Contract,  IV.  1. 

PARTICIPLE. 
Participial  allegation,  562.     Highway, 

PARTIES  AND  PRIVIES. 

I.  Tenant  when  not  bound  by  landlord's 
license,  574.     Fixtures,  I.  1. 

n.  Parties  to  an  action.    Action,  VIII. 
IIL  To  contract.     Contract,  III.  VII. 

PARTNER. 

Loans  by  firm. 

I.  In  acceptance  of  one  partner,  on  con- 
tract to  give  the  firm  a  cross  accept- 
ance, 989.    BUls,  IL  1. 

II.  Implied  contract  to  indemnify  the 
accepting  partner,  989.    Bills,  II,  I. 

PAUPER  LUNATIC. 
See  Poor. 

PAYMENT. 
Under  compulsion. 

I.  Payment  by  mortgagor's  tenant  to 
mortgagee,  294.     Defence,  I. 

II.  Not  a  waiver  of  objections,  229. 
Appeal,  Y,\. 

PEACE. 

Recognizance  to  keep  the  peace.  Recog- 
nizance. 
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PENALTY. 

I.  In  breach  of  stipulation  as  to  farm 
produce,  310.     Contract^  V.  1. 

n.  Effect  of  making  it  recoverable  as 
rent,  310.     Contract^  V.  1. 

PERFORMANCE. 

Subsequent 

Of  condition  precedent  imposed  bj 
statute,  645.     Company^  1.  1. 

PERJURY. 

L  Materialitj. 

Whether  at  the  time  when  the  evi- 
dence is  sworn  to,  or  at  the  time 
when  it  is  used,  86.     Witness^  I. 

II.  Jurisdiction. 

Effect  of  the  court  not  having  juris- 
diction over  the  cause,  496,  498. 
County  Court,  II. 

in.  In  particular  instances. 

In  evidence  taken  under  a  commission 
before  issue  joined,  86.    Witness^  I. 

IV.  In  County  Court :  indictment,  496. 
County  Courts  II. 

PLACE. 

I.  Description  by  reference,  562.  High- 
way, I.  1. 

II.  Allegation  of  In  criminal  cases.    In- 
dictmeiUy  IX. 

PLEA. 

I.  Generally. 

1.  Divisibility  of  i^sue,  351.  Defafnw- 
tiouy  I. 

2.  What  plea  puts  title  in  question, 
440.     County  Court,  LI. 

II.  Pleading  several  matters. 

In  Mandamus,  957.    Mandamus,  Y. 

III.  Particular  pleas. 


L  That  the  party  could  not  appe 
the  visitor  on  account  of  disoui 
ing  interest,  1.     Cathedral  Ch 

1.1. 

2.  To  action  for  use  and  occupa 
a  claim  by  plaintiff^s  mortga 
294.    Defence,  I. 

3.  Not  possessed,  440.  County  C 
Ll. 

4.  That  arbitration  under  statu 
the  exclusive  remedy,  995.  Buil 
Society,  L 

5.  That  power  to  collect  rents 
sufficient  and  the  ezduaive  ren 
995.    Building  Society,!. 

PLEADING. 

I.  Stating  names. 

Statement  of  Christian  names 
initials  when  not  insufficient, 
Recognizance,  I. 

II.  Shewing  proceedings  to  have 
regular. 

When  not  necessary  to  shew  coi 
ance  with  rules  of  practice 
Becognizance,  L 

m.  Request. 

When  it  need  not  be  alleged, 
314.     Contract,  V.  1. 

POOR. 

I.  Poor  law  Commissioners :  theii 
ders. 

1.  Validity  until  rescinded  or  qua 

Qutere  whether,  under  stat.  7 
Vict.  c.  101.  M.  61.,  62.,  the  Pooi 
Commissioners  can  appoint  to 
office  of  collector  of  poor  rates 
assistant  overseer  in  a  parish,  or 
ther  the  appointment  of  assistant  • 
seer  still  belongs  exclusively  U 
inhabitants  of  the  parish  in  v< 
under  stat.  59  G.  3.  c.  12.     But, 

Where  union  guardians  have,  i 
an  order  of  the  Poor  law  Coi 
sioners,  appointed  an  assistant 
seer,  the  order  is  valid,  by  stat.  < 
W,  4.  c.  76.  9.  105.,  and  the  ap] 
ment  is  good,  and  the  power  c 
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inhabitants  in  vestrj  to  elect  an  as- 
Bistant  overseer  superseded,  until  the 
order  is  quashed  on  certiorari.  So 
held  on  motion  to  quash  a  disallowance 
by  the  Poor  law  Auditor  of  a  sum 
charged  in  the  OTerseers*  accounts  for 
the  salary  of  an  assistant  OTcrseer 
elected  by  the  yestry. 

The  vestry  of  a  parish  forming  part 
of  a  union  elected  R.  (after  stat.  7  &  8 
Vid,  c.  101.)  to  the  office  of  assistant 
overseer  of  the  parish.  The  union 
guardians,  in  the  same  month,  ap- 
pointed  U.tohe  the  collector  of  rates 
and  assistant  overseer  of  the  same 
parish.  A  quarterns  salary  having 
been  paid  to  U.  by  the  guardians  of 
the  union,  the  Poor  law  Auditor  dis- 
allowed the  sum  in  the  union  accounts, 
and  surcharged  the  amount  upon  the 
ffuardians  who  had  signed  a  cheque 
for  the  payment.  On  appeal  by  these 
guardians  under  stat.  7  &  8  Vict, 
e.  101.  #.  36.,  the  Commissioners,  by 
an  order  addressed  to  the  auditor,  the 
union  guardians,  the  appellants  indi- 
vidually, and  the  overseers,  declared 
the  disallowance  unlawful  and  directed 
the  payment  to  be  allowed ;  and  it 
was  allowed  by  the  auditor  on  his 
next  audit. 

Held,  on  motion  by  the  overseers 
to  quash  the  allowance,  that  it  was 
valid,  being  made  pursuant  to  an  un- 
rcscinded  order  of  the  Poor  law  Com- 
missioners, whether  U.  was  rightly 
elected  or  not.  Regina  v.  Oreene, 
798. 

2.  Construction,  466.     Poat^  HI.  3. 

3.  Quashing  in  part,  466.    Post^  III. 
3. 

4.  Order  directing  allowance  of  item 
in  account,  793.    AnUy  1. 

IL  Poor  law  Commissioners :  powers  as 
to  appointment  of  officers. 

Collector  of  poor  rates  and  assistant 
overseer,  793.    Antey  I.  1. 

m.  Poor  law  Commissioners :   districts 
governed  by  local  act. 

1.  The  commissioners  cannot  change 
statutory  authorities  or  machinery. 

The  Poor  Law  Commissioners  may, 


by  their  orders  under  stat.  4  &  5  W.  4. 
c.  76.  89.  15.,  42.,  contronl,  reflate 
and  guide  the  guardians  of  a  parish  or 
union,  though  governed  by  a  local 
Act,  in  the  management  of  the  poor : 
but  they  cannot  change  the  relations 
of  the  focal  authorities  among  them- 
selves, nor  substantially  alter  the  ma- 
chinery established  under  the  Act  to 
carry  out  its  purpose. 

Under  a  local  Act,  11  O.  4.  & 
1  W.  4.  c.  X.,  the  general  management 
of  the  affairs  of  a  district,  relative  to 
the  maintenance  and  government  of 
the  poor,  was  entrusted  to  a  body  of 
vestrymen ;  and  they,  under  the  same 
Act,  chose  directors  of  the  poor,  who 
performed  executive  duties  under  the 
vestrymen,  and  subject  to  rules  of  go- 
vernment which  the  Act  empowered 
the  vestrymen  to  make.  The  direc- 
tors were  by  the  same  Act  to  exercise 
all  the  powers,  as  to  the  poor,  which 
might  be  exercised  by  churchwardens 
and  overseers.  The  vestrymen  were 
authorized  to  appoint  a  governor  of 
the  workhouse,  and  such  other  offi- 
cers as  they  should  think  fit,  with 
salaries,  and  from  time  to  time  to  re- 
move such  officers  and  appoint  others 
in  their  places. 

The  Poor  Law  Commissioners,  act* 
ing  under  stat.  4  &  5  TT.  4.  c.  76-, 
made  an  order,  requiring,  among 
other  things,  by  Article  66,  that  the 
vestrymen  of  the  above  district  should, 
whenever  it  should  be  requisite,  or 
there  should  be  a  vacancy,  appoint 
persons  to  certain  enumerated  offices 
(including  that  of  Master  of  the  work- 
house), and  also  such  assistants  and 
servants  as  they  or  the  directors,  with 
the  consent  of  the  Commissioners, 
might  deem  necessary  for  the  efficient 
performance  of  the  duties:  and,  by 
Article  67,  that  the  officers  so  ap- 
pointed should  respectively  perform 
such  duties  as  might  be  required  of 
them  by  the  rules  of  the  Poor  Law 
Board,  and  such  other  duties,  con- 
formable to  the  nature  of  their  offices, 
as  the  vestry  or  the  directors  might 
lawfully  require  of  them  ;  and  provid- 
ing, by  Article  88,  that  the  cUrectors 
might  at  their  discretion  suspend  any 
of  the  above  name<l  officers,  reporting 
the  cause  of  such  suspension  to  the 
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Commissioners,  who  might  thereupon 
remove  it.  Held,  on  motion  for  a  cer- 
tiorari, that  the  Commissioners  had,  in 
Articles  66  and  88,  exceeded  their 
authoritj    by    unduly     transferring 

Sowers  from  the  yestrjmen  to  the 
irectors.     Certiorari    granted.    Re- 
gina  v.  Poor  Law  Cornmistioners^  44^. 

2.  Their  sanction  when  necessary  to 
resolutions  of  Guardians  regulating 
tenure  of  office. 

Guardians  of  a  poor  law  district, 
acting  under  a  local  statute  which 
empowered  them  or  any  five  or  more 
of  them  to  appoint  officers,  appointed 
a  master  of  tne  workhouse  for  a  year, 
and,  on  its  expiration,  re-appomted 
him  for  another  year.  Dunng  that 
year  the  Poor  Law  Commissioners 
made  an  order,  under  stat.  4  &  5 
W.  4.  c.  76.,  requiring  the  guardians 
from  time  to  time,  on  the  occurrence 
of  any  vacancy,  to  appoint  certain 
officers  (amonff  whom  was  a  master  of 
the  worKhouse)  by  a  majority  of  the 
guardians  present.  Afterwards,  and 
before  the  master's  last  mentioned 
year  of  office  bad  expired,  the  guar- 
dians passed  a  resolution  that  their 
officers  were  officers  during  pleasure, 
and  that  no  annual  election  should 
take  place.  This  resolution  was  not 
sanctioned  by  the  Commissioners  un- 
der Stat.  4  &  5  Vict,  c,  76.  *.  22. ;  and 
after  the  expiration  of  the  year  of 
office  they  ordered  the  guardians  to 
appoint  a  master  of  the  workhouse, 
which  was  not  done. 

Held,  on  motion  for  a  mandamus, 
that  the  first  mentioned  order  of  the 
Commissioners  was  within  their  ge- 
neral jurisdiction  under  stat.  4  &  5 
W.  4.  c.  76. ;  that  the  resolution  of 
the  guardians,  unsanctioned  by  the 
Commissioners,  could  not  be  afleged 
in  answer;  and  that  there  was,  at  the 
end  of  the  second  year  of  office,  a 
vacancy  which  ought  to  have  been 
filled  up  as  the  Commissioners  had 
directed.  Regina  v.  Oxford^  Quar- 
diansj  457  n. 

3.  Their  power  to  controul  tenure  of 
office. 

An  order  of  the  Poor  Law  Commis- 


sioners  may  Qike  an  order  of  Justi 
be  quashed  in  part  on  certiorar 
the  parts  be  sufficiently  divisible. 

On  motion  for  a  certiorari  to 
move  an  order  of  the  Commissioi 
containing  several  distinct  Artii 
the  Court  granted  the  writ,  pronoi 
ing  an  opinion  that  two  of  the  A 
cles  were  illegal.  The  Commissioi 
made  an  order  rescinding  these, 
gave  notice  of  it  to  the  parochial  b 
which  had  obtained  the  certioi 
The  order  was  then  brought  up  ui 
the  writ. 

Held  that,  in  this  state  of  procc 
ings,  it  was  not  necessary  to  quash 
rescinded  parts  of  the  order,  but  i 
the  Court  might  quash,  or  refus 
quash,  the  whole  residue  or  any  ] 
of  it. 

Held  also  that  an  Article  of 
above  order,  directing  that  every  < 
cer  appointed  to  or  holding  any  ol 
under  the  said  order  (which  reli 
to  the  government  and  care  of 
poor  in  a  Poor  law  district)  she 
continue  to  hold  office  till  de 
resignation  or  removal  by  the  I 
Law  Board,  was  not  beyond  the  aul 
rity  conferred  by  stat.  5  &  6  Tf 
c.  76.  9.  46.,  although  applied  t 
parish  in  which,  by  a  prior  local  j 
the  governors  of  the  poor  had 
power  of  dismissing  the  officers. 

But,  Held  that  the  above  cb 
did  not  operate  to  keep  a  part} 
office  without  re-election,  who 
been  appointed  by  the  directors 
the  poor  (authorized  by  their  1< 
Act)  and  not  under  the  order, 
though  by  an  earlier  Article  it 
provided  that  **  every  regviaJtiofC 
plying  to  any  officer  holding  ol 
under  this  order,  should  apply  to 
officer  of  the  like  denomination 
pointed  by  the  directors,  tho^ 
appointed  before  the  order  she 
have  come  into  force :  the  term  ^  re 
lation**  being  construed  as  refen 
to  a  clause  immediately  preced 
which  required  that  the  officers 
pointed  by  the  directors  she 
respectively  perform  such  du 
(described  in  other  parts  of  the  or^ 
as  might  be  required  of  them  by 
rules  and  regulations  of  the  Poor  I 
Board  in  force  at  the  time. 
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Quare,  Whether,  in  such  an  order, 
the  Commissioners  could,  under  stat. 
5  &  6  W,4,c.  76.,  change  the  term  of 
an  officer  appointed  before  the  making 
of  the  order  from  an  annual  holding 
to  a  holding  for  life.  Regina  v.  Robin- 
#011,  466. 

4.  Order  changing  the  relations  of  the 
local  authorities  amongst  them- 
selves, 445.    Ante^  1. 

6,  Order  transferring  powers  from 
one  set  of  authorities  to  another, 
445.    Ante,  1. 

6.  What  the  commissioners  may  inter- 
fere with,  445,  466,  457  n.  Ante, 
1,  2,  3. 

rV.  Board  of  guardians  :  mode  of  con- 
ducting meetings. 

1.  What  is  not  a  determination  by  a 
majority  of  guardians  present. 

By  an  order  of  the  Poor  Law  Com- 
missioners regulating  the  proceedings 
of  Guardians  of  the  Poor  in  the  parish 
of  M^  the  election  of  officers  was  to 
be  by  a  majority  of  the  Guardians 
present  at  a  meeting  of  the  Board.  By 
Stat.  12  k  13  Vict,  c,  103.  s.  19.,  in  case 
of  an  equality  of  votes  upon  any  ques- 
tion at  a  meeting  of  Guardians  of  any 
Union  or  parish,  the  Chairman  has  a 
•*  second  or  casting  vote." 

At  an  election  of  Clerk  to  the 
Guardians  of  M.  twenty  two  Guar- 
dians attended.  On  their  assembling, 
the  chairman  said  he  should  not  vote 
for  any  candidate,  but  merely  preside 
at  the  meeting  as  chairman.  He  did 
80,  and  took  tne  votes,  of  which  there 
were  eleven  for  one  candidate  and  ten 
for  another.  The  former  was  declared 
elected,  and  entered  upon  the  office. 
On  motion  for  a  Quo  warranto, 

Held  that  the  Chairman  could  not 
be  considered  as  having,  for  the  pur- 
pose of  the  election,  withdrawn ;  and 
that  such  election  was  void,  as  not 
having  been  determined  by  a  majority 
of  the  Guardians  present.  Regina  v. 
Griffiths,  164. 

2 .  Consequence  of  chairman  not  voting, 
164.    Ante,  1. 

y.  Unions  under  Oiiberfs  Act. 


Liability  to  costs  of  irremoveable 
lunatics. 

Stat.  12  &  13  Vict  c.  103.  t.  5., 
which  provides  that  the  costs  incurred 
in  the  removal  and  maintenance  of 
a  lunatic  pauper  removed  to  any 
asylum,  and  who,  if  not  a  lunatic, 
would  have  been  exempt  from  re- 
moval under  stat.  9  &  10  Vict.  c.  66., 
shall  be  borne  by  the  common  fund  of 
the  Union  comprising  the  parish 
wherein  such  lunatic  was  resident  at 
the  time  of  such  removal,  applies  to  a 
Union  formed  under  GUberfs  Act, 
22  G.  3.  c.  83.  (And  see  now  stat. 
16  &  17  Vict.  c.  97.  s.  102.)  Regina 
V.  Priest  Button,  59. 

VI.  Government  by  vestry. 

1.  Adoption  of  Hobhouse*B  Act,  332. 
Vestry,  I. 

2.  Local  Act :  extent  of  the  Poor  Law 
Commissioners*  powers  of  regula- 
tion, 445.    Ante,  IIL  1. 

3.  Submission  to  arbitration :  breach 
of  faith,  978.    Post,Xyhl. 

VII.  Inhabitants  in  vestry. 

What  powers  of  appobtment  super- 
seded, 793.     Ante,  I.  1. 

VIII.  Clerk  to  guardians. 

1 .  Quo  warranto  lies  for  the  office. 

Quo  warranto  lies  for  an  office, 
though  not  immediately  derived  from 
the  Crown,  if  it  be  so  mediately  (as 
where  Commissioners  are  empowered 
by  Act  of  parliament  to  direct  that 
such  office  be  created) ;  if  it  be  an 
independent  substantive  office  ;  and  if 
it  be  of  a  public  nature. 

In  a  parish  governed,  as  to  the 
Poor  law,  by  Guardians  appointed 
under  order  of  the  Poor  Law  Com* 
missioners,  information  in  the  nature 
of  quo  warranto  lies  for  the  office  of 
Clerk  to  such  Guardians,  elected  by 
the  Guardians  under  an  order  of  the 
Commissioners,  pursuant  Jto  stat.  4  &  5 
W.  4.  c.  76.  *.  46.,  prescribing  the 
duties ;  the  tenure  being  for  li£  and 
during  sanity,  or  until  resignation,  or 
removal  by  the  Commissioners :  and 
the  duties  being:    1.  To  attend  all 
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meetings  of  the  Board  of  Goardians 
and  to  keep   their  minutes.     2.  To 
keep,  check  and  examine  all  accounts, 
and  other  documents  relating  to  the 
business  of  the  Guardians,  and  pro- 
duce   them    to  the    auditor.    3.  To 
peruse  and  conduct  the  correspon- 
dence of  the  Guardians,  and  preserve 
the  same,  and  all  orders  of  the  Com- 
missioners, and  make  all  necessary 
copies  of  letters  &c..   4.  To  prepare  all 
written  contracts  and  agreements  to 
be  entered  into  with  the  Guardians, 
and  bonds  &c.  to  be  ^ven  by  parish 
officers,  and  to  see  them  duly  exe- 
cuted.   5.  To  summon  extraordinary 
meeting  on  requisition,  and  to  issue 
all  notices  to  the  Guardians.     6.  To 
countersign  all  legal   orders  of  the 
Guardians  on  overseers  for  payment 
of  money,  and  all  legal  orders  of  the 
Guardians    upon    the  treasurer.    7. 
To  ascertain  and  enter  the  balance  of 
account  with    the    treasurer  in  the 
minute  book  before  every  ordinary 
meeting.    8.  To  lay  the  non-settled 
and  non-resident  poor  accounts  quar- 
terly before  the  Guardians,  and  to 
take  their  directions  as  to  settlement 
of  accounts  with  other  parishes  or 
unions.     9.   To    transmit   periodical 
statements  of  relief  had  by  non-settled 
poor  to  the  parishes  or  unions    on 
account  of  which  it  was  given.     10. 
To  communicate  to  the  persons  en- 
gaged in  the  relief  of  the  poor  within 
the  parish  all  orders  and  directions  of 
the  Commissioners  or  Guardians,  give 
instructions  for  the  prompt  and  cor- 
rect execution  of  such  orders,  and 
report  defaults.     11.  To  conduct  all 
applications  by  the  Guardians  to  jus- 
tices  in  special,  petty  or  general  ses- 
sions, and,  if  an  attorney,  execute  the 
legal  business  of  the  parish  or  Guar- 
dians, with  certain  exceptions,  making 
no  charge  except  for  aisbursements. 
12.    To    prepare    and    transmit    all 
reports,  answers  or  returns,  required 
by  the  Commissioners,  to  questions 
relative  to  the  administration  of  the 
Poor  law  in  the  parish.     13.  To  con- 
duct duly  and    impartially,   and   in 
strict  conformity  with  the  regulations 
in  force  at  the  time,  the  annual  or  any 
other  election  of  Guardians.     14.  Tx) 
observe  and  execute  all  lawful  orders 


and  directions  of  the  Guardians  a| 
cable  to  the  office.  Regina  v. 
Martin\  Chuardiana^  149. 

2.  Election :  what  not  an  electioi 
a  majority  of  the  guardians  prea 
164.    Ante,  IV.  1. 

IX.  Assistant  Overseer. 

1.  Who  may  appoint  since  stat.  7 
Vict.  c.  101.  8.  61.,  793.    Antey 

2.  Authority  of  commissioners  & 
allowance  of  salary  on  audita 
Ante,  I.  1. 

X.  Inferior  officers. 

1.  Whether  quo  warranto  lies 
their  offices,  149.    AnU,  YIII. 

2.  Regulations  as  to  tenure  of  ol 
by  what   authority,    457    n. 
Zn<e,III.2,S. 

3.  Powers  of  dismissal,  466.  / 
III.  3. 

4.  Who  may  appoint  collector  of] 
rates,  793.    AnU,  I.  1. 

XI.  Audit  by  Poor  Law  auditor. 

1.  Auditor  how  far  bound  by  com 
sioners*  orders,  793.    Ante,  I.  ] 

2.  Appeal  against  disallowance 
him,  793.     Ante,  I.  1. 

XII.  Parish  property. 

I.  Lease  by  parish  officers:  wh 
not  such  a  lease  within  staU  5\ 
3.  c.  12. 

Defendant  in  ejectment  was  let 
possession  of  a  cottaee,  parochial 
perty,  by  the  parish  officers  oi 
whose  successors  were  lessors  of 
plaintiff.  An  entry  was  on  that  occi 
made  in  the  vestry-book,  as  follo^ 

**  We,  the  churchwardens  and  ( 
seers  of  P.,  do  hereby  agree  to  1 
J.  B.,  of"  &c.,  "the  newly  ere 
cottage "&c.,  "situate"  &c.,  "a 
rent  ofls,6€L  per  week :  and  the 
J.  B,  doth  hereby  agree  to  quit 
give  up  the  said  cotti^  into  the  h 
of  the  parish  officers  at  any  tim 
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one  month's  notice  from  the  church- 
wardens and  overseers  for  the  time 
being,  or  one  of  them,  or  hy  their 
order :"  ••  the  rent,  as  above  stated,  to 
commence  from  the  date  hereof. 
Witness**  &c.  Signed  by  defendant 
and  an  overseer. 

Defendant  occupied  the  premises 
for  twentj  years,  paying  no  rent.  He 
was  then  served  with  a  notice  to  quit, 
signed  by  an  overseer  but  by  no 
churchwarden  ;  but  he  refused  to  give 
up  the  property,  claiming  it  as  his 
own.  He  continued  to  occupy  for  five 
years  longer,  and  then  sold  the  pre- 
mises. There  was  evidence  that  his 
occupation,  and  the  circumstances  of 
it,  were  known  to  the  successive  parish 
officers  during  all  the  above  period. 
Held: 

That,  if  the  parish  officers,  lessors 
of  the  plaintiff,  were  entitled  to  main- 
tain the  action,  notice  to  quit  was 
unnecessary,  the  defendant  having 
disclaimed. 

That  the  document  above  described 
was  for  a  sufficiently  determinate 
period  to  constitute  a  lease. 

That  such  a  lease,  being  for  less 
than  three  years,  might  have  been 
granted  by  the  parish  officers  without 
writing,  it  all  concurred. 

But  that  the  document  in  question 
did  not  appear  to  be  a  grant  by  all 
the  parish  officers,  as  the  overseer  did 
not  profess  to  sign  for  all,  nor  did  it 
appear,  by  the  document  itself  or  by 
extrinsic  evidence,  that  all  the  officers 
concurred :  Consequently,  that  there 
was  no  valid  lease  under  the  powers 
given  to  parish  officers  by  stat.  59  O. 
8.  e.  12.  M.  13.,  17. : 

And,  therefore,  that  the  defendant 
held  without  such  lease  in  writing  as 
is  contemplated  by  the  Limitation 
Act,  3  &  4  TF.  4.  c.  27.  9.  8.,  and  the 
ri^ht  of  the  lessors  of  the  plaintiff  to 
bnng  ejectment  was  barreci  by  sects. 
8  &  2.  Doe  dem.  LaiudeU  y.  Oawer, 
589. 

2.  How  such  a  lease  may  be  granted, 
589.    Ante^  1. 

3.  Right  to  bring   ejectment   when 
barred  by  lapse  of  time,  589.  Ante^ 


XIII.    Property   rateable:    beneficial 
occupation. 

1.  Reservoirs  formed  and  maintained 
under  local  act  for  supplying  mills 
of  district  with  water. 

By  a  local  act,  reciting  that  it  was 
expedient  to  form  reservoirs  on  the 
river  K.  for  the  purpose  of  affording 
a  more  re^lar  supply  of  water  to  the 
mills  on  its  banks,  and  by  means 
thereof  cleansing  the  stream  and  im- 
proving the  hefHth  of  those  resident 
on  its  banks,  the  occupants  of  mills  on 
the  river  K,  were  made  Commissioners 
for  making  reservoirs ;  and  the  said 
Commissioners  were  authorized  to 
make  and  maintain  reservoirs,  and  to 
levy  a  water  rate  on  all  mills  using 
the  water,  for  the  purposes  of  defray- 
ing^ the  expenses  of  the  Act,  and 
maintaining  the  reservoirs. 

The  Commissioners  made  a  reser- 
voir occupying  forty  eight  acres, 
entirely  situate  in  the  township  of  K. 
The  mills  benefited  were  situate  in 
eiffht  other  townships.  The  overseers 
of  K.  rated  the  Commissioners  as 
occupants  of  land.  On  appeal,  the 
Sessions  stated  the  above  facts  in  a 
case,  in  which  they  found,  as  a  fact^ 
that,  if  the  works  occupied  by  the 
Commissioners  had  been  a  private 
undertaking,  belonging  to  persons  who 
had  increased  the  available  supply  of 
water  by  means  of  the  reservoir  as 
the  Commissioners  had  done,  and  who 
could  allow  or  refuse  the  millowners 
the  benefit  of  such  increased  supply, 
and  charge  them  for  it,  the  assessed 
value  would  be  a  fair  one. 

Held :  That  the  Commissioners  had 
a  beneficial  occupation,  and  were  rate- 
able :  and  That,  on  the  above  finding, 
the  quantum  of  the  assessment  was 
right.     Regina  v.  Kentmere^  551. 

2.  Waterworks  vested  in  Municipal 
Corporation. 

Under  stat.  10&  11  Vid,  e.  cciii., 
the  Corporation  of  Manchester  pur- 
chased sul  the  estate,  interest,  works, 
stock  in  trade  and  property  of  the 
Manchester  and  Salford  Waterworks 
Company,  incorporated  by  statute,  to 
be  paid  for  by  certain  annual  pay- 
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mentfl  to  the  Company.  The  Corpo- 
ration were  required,  by  the  nrst 
mentioned  Act,  to  supply  the  inha- 
bitants of  the  borough  of  Manchester 
with  water  fur  domestic  purposes,  to 
be  paid  for  by  the  rate  afterwards 
authorized  to  be  levied  under  the 
name  of  **  the  Domestic  water  rate.** 
They  were  also  authorized  to  supply 
water  for  other  than  domestic  pur- 
poses upon  terms  to  be  agreed  upon 
oetween  themselves  and  the  con- 
sumers; and  to  continue  supplying 
with  water  all  persons  without  the 
borough  who  haa  been,  or  who  might 
have  been,  supplied  by  the  Company 
before  the  transfer  of  their  interest, 
at  such  rents  as  the  Company  might 
have  charged.  They  were  required 
to  supply  tne  existing,  and  authorized 
to  erect  and  supply  additional,  public 
cisterns  for  gratuitous  use  in  the 
borou^vh ;  and  to  supply  the  borough 
of  Saifard  with  water  at  a  price  not 
exceeding  a  prescribed  sum,  to  be 
agreed  upon  between  themselves  and 
that  borough.  And  they  were  autho- 
rized, for  the  purpose  of  defraying  the 
costs,  charges  and  expences  of  sup- 
plying the  borough  with  water,  to 
levy  a  "  Domestic  water  rate"  on  the 
occupiers  of  all  dwelling  houses  within 
the  liorough,  and  a  '*  Public  water 
rate**  on  the  owners  of  all  dwelling 
houses,  shops,  mills,  manufactories  &c. 
within  the  same. 

All  the  proceeds  derived  from  the 
works  and  the  water  supplied  and  sold 
as  aforesaid  were  absorbed  by  the 
annual  payments  to  the  Company. 

On  appeal  against  a  rate  laid  upon 
the  Corporation,  as  the  occupiers  of 
the  water  works,  for  the  relief  of  the 
poor  of  the  township  of  Manchester^ 
part  of  the  said  borough. 

Held,  that  they  were  so  rateable ; 
for  that  their  occupation  of  the  water 
works  was  not  an  occupation  exclu- 
sively  for  public  purposes.  Man- 
chester, Mayor  frc^  v.  Manchester, 
Overseers,  859. 

3.  Occupation  for    public   purposes, 
859.    Ante,  2. 

4.  Waterworks  in  a  different  town- 
ship, 871.    Pm^XV.  2. 


XIV.  Rateable  occupier. 

Commissioners  of  waterworks. 
Post,  XV.  2. 

XV.  Rateable  value :  increase  b; 
of  occupation. 

1.  Fixed  machinery :  chemical 

The  occupiers  (not  being  o 

of  premises  were  rated  for  tl 

the  poor  as  for    **  Chemical 

lands  and  buildings.**      Part 

works  consisted  of  '*  chambers' 

for  the  manufacture  of  sulphuri 

The  chambers  were  vessels  oi 

lead,    weighing    each    several 

13  feet  high,  13  wide,  and  from 

60  long ;  the  lower  part   forn 

dish  12  inches  deep,  in  which  tb 

was  deposited;    tne  upper  sh 

down  upon  the  lower  and  rec 

vapour.    They  stood  in  the  ope 

each    was    surrounded    by  wi 

strong  masonary  forming  an  o 

which  was  filled  up  with  sand 

the  chamber  rested   upon  the 

being  also  supported  bj  and  r\\ 

to  a  frame  of  wood  which  ran 

the  tops  of  the  walls.    The  w 

frame  was  in  some  instances  1 

mortar  on  the  tops  of  the  wal 

others  it  merely  rested  upon 

At  each  end  of  the  chamber 

pipe  to  convey  gases  and  vapoi 

and  out ;  each  pipe  was  fixed, 

extremity,  into  buildings  which 

part   of   the    freehold.     When 

pipes  entered  and  passed  out  < 

chamber,    the  lead   of  the    chi 

was  beaten  round  the  pipe,  an 

insertion  was  made  vapour-tis:l 

luting.    Steam  (necessary  to  Vm 

nufacture)    was  conveyed    intc 

chamber,  also  by  a  pipe,  which  p 

from  the  boiler  and  was  rivett 

the  wooden  frame-work.     The  1 

was  affixed  to  the  freehold,  an< 

pipe  to  the  boiler.    Every  pipe  i 

DC  removed  by  taking  it  to  piec< 

by  unfastening  the    rivets,    wi 

injury  to  the  freehold :   and  thei 

chamber  would  rest  on  the  groui 

its  mere    weight,  and    mighty 

sufficient  force,  be  lifVed  from  th< 

without  displacing  any  part  o: 

freehold.    In  a  case    stated  foi 
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opinion  of  this  Court,  the  Sessions 
found  that  the  chambers  were  at- 
tached to  the  freehold  in  manner 
before  mentioned,  but  not  affixed 
thereto. 

Held  that,  assuming  the  chambers 
not  to  be  so  annexed  as  to  form 
part  of  the  freehold,  yet,  being  fixed 
machinery,  attached  to  buildings,  and 
necessarily  so  attached  for  the  purpose 
of  being  used,  they  were  properly 
considered  in  the  rate  as  increasing 
the  rateable  value  of  the  buildings : 
and  a  rate  calculated  on  such  m- 
creased  value  was  confirmed.  Regina 
V.  Haslam,  220. 

2.  Waterworks,  with  statutory  re- 
strictions, for  supplying  a  different 
parish  with  water. 

^  By  certain  local  Acts,  Commis- 
sioners were  authorized  to  purchase 
lands,  construct  reservoirs,  and  lay 
down  pipes,  for  the  purpose  of  supply- 
inj^  the  town  and  neighbourhood  of  B, 
with  water :  they  were  empowered  to 
divert  the  water  from  springs  in  a 
township,  Z.,  adjoining  Ii, :  and  they 
were  required,  by  way  of  compensa- 
tion to  certain  null  owners  in  Z.  who 
had  previously  used  the  said  springs, 
to  construct  one  reservoir  in  Jt.,  and 
to  impound  therein  sufficient  water 
for  the  use  of  such  mill  owners.  The 
Commissioners  were  also' authorized 
to  borrow  money  on  the  security  of 
their  works  and  water  rents.  All  the 
money  so  raised  by  them  was  to  be 
applied  to  the  purposes  of  their  Acts. 
Water  was  to  be  supplied  to  the  pre- 
mises of  such  inhabitants  of  H,  and 
its  neighbourhood  as  might  desire  it, 
at  certain  specified  rents,  the  whole 
amount  not  to  exceed,  in  any  one 
year,  and  afler  all  expenses  paid  7/. 
lOs.  per  cent,  on  the  amount  which 
should  then  be  owing  by  the  Commis- 
sioners of  the  loan  to  be  raised  as 
above  mentioned.  Afler  the  whole 
loan  had  been  paid  off,  the  rents  were 
to  be  reduced  so  as  only  to  cover  the 
current  expenses  of  executing  the 
powers  of  the  Acts.  Water  was  to  be 
supplied  for  watering  the  streets  at 
let,  for  every  100  gallons ;  and,  in  case 
of  fire,  gratis.  Under  these  powers 
the  Commbsioners  borrowed  money, 
VOL.  XVII.  K.  s.  4  a 


and  constructed  two  reservoirs  in  Z., 
one  for  the  supply  of  water  to  H,,  and 
the  other  as  a  compensation  reservoir 
to  the  mill  owners  in  Z.,  and  laid  down 
pipes  in  Z.  The  water  rents  were 
charged  and  applied  as  directed  by 
the  Acts. 

The  Commissioners  were  rated  to 
the  poor  in  Z.  at  490/. ;  the  Sessions 
finding  that  sum  to  be  the  estimated 
net  rateable  value  per  annum  of  all  the 
water  works  in  Z.,  taken  in  connexion 
with,  and  as  part  of,  the  entire  water 
works  in  Z.  and  H. ;  the  490/.  bein^ 
made  up  of  300/.,  the  net  annual 
value  01  the  reservoirs  in  Z.,  and 
190/.,  the  net  annual  value  of  the  pipes 
and  other  apparatus  in  Z.  The  Ses- 
sions also  found  that  a  yearly  tenant 
of  the  entire  water  works,  if  released 
from  the  restrictions  in  the  Acts,  and 
able  to  exercise  his  discretion  as  to 
the  amount  of  water  rents  and  rates, 
might  calculate  on  a  gross  revenue 
of  3000/.  from  the  works :  and  that, 
afler  deducting  800/.  as  the  average 
of  current  annual  expenses,  and  1 100/., 
annual  deduction  for  repairs  and  ten- 
ant's profits,  the  residue  of  1100/.  re- 
presented the  net  rateable  value  per 
annum  of  the  entire  works  to  such 
yearly  tenant :  but  that,  if  such  ten- 
ant were  subject  to  the  restrictions  in 
the  Acts,  he  could  make  no  profit 
at  all. 

Held,  by  Coleridge  J.  That  the 
real  occupiers,  and  the  parties  really 
rated,  were  not  the  Commissioners, 
but  the  consumers  of  the  water ;  and 
that  the  use  and  enjoyment  of  that 
water  constituted  the  rateable  value  : 
the  restrictive  clauses  in  the  Acts 
being  no  more  than  an  arrangement 
between  the  Commissioners  and  the 
consumers,  taken  as  one  body,  as  to 
the  terms  upon  which  the  consumers 
were  to  enjoy  the  benefits  arising  from 
the  occupation  of  the  land.  That, 
therefore,  in  calculating  the  net  rate- 
able value  of  the  works  in  Z.  by  the 
usual  t«st  of  a  hypothetical  annual 
tenancy,  the  restrictions  imposed  on 
the  Commissioners  by  the  Acts  ought 
not  to  be  taken  into  calculation  in 
estimating  the  value  of  such  tenancy. 
And  that,  consequently,  assuming 
490/.  to  be  that  proportion  of  the 
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1100/.  (the  net  rateable  yalpe  per 
annum  of  the  entire  works  in  L.  and 
H.)  which  was  attributed  by  the  Ses- 
sions to  Z.,  such  sum  of  49o£  had  been 
arrived  at  on  a  right  principle. 

Held,  by  Wighinum  J.  and  Cromp- 
ton  J.  That  the  case  put  bj  tne 
Sessions  of  an  annual  tenant  free  from 
all  restrictions  was  not  a  supposable 
one  with  respect  to  property  of  this 
description,  and  could  not,  tnerefore, 
fumisn  a  criterion ;  and  that,  con- 
sequently, the  principle  on  which  it 
was  sought  to  raise  the  assessment 
haying  failed,  the  rate  must  stand  at 
490/.  Regina  y.  Longwoody  Over' 
seersy  871. 

8.  ftesenroirs  for  supplying  the  mills 
of  a  district  with  water,  551.  Ante^ 

xm.  1. 

4.  Supposed  rent  when  not  a  criterion, 
871.    Ante,  2, 

XYI.  Appeal  against  poor  rate« 

Enforcement  of  rate  contrary  to  good 
faith  after  submission  to  reference. 

1.  A  yestry,  constituted  under  stat. 
1  &  2  TT.  4.  c.  60.,  but  exercising  powers 
under  a  local  Act  (which  ^ave  them 
all  the  authorities  of  a  public  yestry^, 
made  a  poor  rate  wnereby  certam 
amounts  were  charged  upon  a  Rail- 
way Company  in  respect  of  various 
properties  within  the  parish.  By  the 
local  Act,  a  party  aggrieved  by  any 
assessment  might  appeal  to  the  vestry 
at  any  meeting  within  one  month  af^er 
demand  of  the  rate,  and  they  might 
give  relief;  and  the  appellant,  if  not 
satisfied  with  their  determination, 
might,  at  any  time  within  three 
months  af^er  it,  appeal  to  the  Ses- 
sions. The  Company  appealed  to 
the  Vestry  under  this  clause :  and  by 
agreement  {September  14th,  1850) 
between  the  Company  and  the  Vestry 
(who  authorized  their  chairman  to 
sign  it),  the  question,  whether  or  not 
the  property  had  been  overrated,  was 
referred  to  an  arbitrator,  who  was  to 
have  the  powers  of  a  Court  of  Quarter 
Sessions  on  appeal :  and,  the  Com- 
pany having  paid  the  rate  in  question, 
it  i\  as  agreed  tbat,  if  the  assessment 


fo 


should  be  reduced,  the  amoi 
paid  should  be  credited  to 
account  of  the  next  rate ; 
award  should  regulate  the  ai 
to  all  future  rates  up  to  its  < 
that  all  payments  on  such  ful 
should  be  credited  to  the 
in  the  same  manner  as  the 
already  made.  Pending  the 
a  second  rate  was  made  (I 
21st,  1850),  and  a  third  i 
following,  both  on  the  same 
value  as  the  first ;  and  the  ' 
paid  the  second. 

The  parties  attended  b< 
arbitrator :  and  he  made  I 
(Apnl  29th,  1851),  asses 
Company's  properties  respe 
reduced  values,  and  fixing  t 
rateable  value  at  an  amou 
than  that  in  dispute  by  57Si, 
the  total  as  correct,  the 
were  creditors,  upon  the  thi 
to  the  amount  of  418/. ;  bi 
error  of  figures,  the  total  stal 
award  exceeded  by  a  few  p< 
aggregate  of  the  sums  asse 
tne  several  properties  accc 
the  arbitrator  s  finding.  Tb 
clerk  proposed  to  r^er  th 
back  to  the  arbitrator.  The ' 
objected,  but  ofiered  to  dif 
total  sum  and  take  the  at 
according  to  the  valuation! 
several  parcels.  This  was  n< 
to ;  but  no  proceeding  was 
set  the  award  aside.  The  ^ 
whom  forty  had  come  into 
place  of  forty  who  retired, 
making  of  the  award,  refuse 
sider  it  as  valid,  and  distrai: 
the  Company  under  a  ma 
warrant  for  the  third  rate 
original  scale  of  assessmei 
Company  replevied,  and  ai 
moved  this  Court  that  pr< 
might  be  stayed  and  the 
bond  delivered  up. 

Held  that,  whether  the  a 
binding  on  the  Vestry  or 
proceeding  by  summons  anc 
was  against  good  faith,  the 
having,  by  their  agreement 
Vestry,  been  led  into  a  courj 
ceeding  which  had  deprivec 
an  apical  to  Sessions.  And 
proceedings  of  the  Compai 
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plerin  might  be  staged,  and  their 
Dond  given  up,  at  their  own  instance. 
Lomdon  and  North  Western  Railicay 
Congxunf  y.  Bedford,  978. 

2.  Parish  officers  how  far  bound  by 
the  submission  of  their  predeces- 
sors, 978.    Ante,  1. 

XYII.  Special  case. 

CJosts,  83.     CertiaraHy  IV. 

XVIII.  Muntenance:  contracts  relat- 
ing to. 

Agreement  for  continued  residence  in 
removing  parish  at  charge  of  settle- 
ment parish,  52.     Post,  XXI.  3. 

XIX.  Birth  settlement. 

Of  daughter  of  7mA  parents,  636. 
PotOOLJX.  2. 

XX  Bemoveabilitj  :  periods  excluded 
from  calculation. 

1.  Imprisonment. 

Under  Stat.  9  &  10  Vict.  c.  66.  8. 1., 
time  during  which  a  pauper  has  been 
in  prison  cannot  be  taken  into  com- 
putation for  the  purpose  of  making 
up,  or  for  the  purpose  of  breaking,  a 
five  years*  residence. 

Therefore,  where  a  pauper,  having 
resided  with  his  family  in  parish  if. 
ten  years,  was  committed  to  a  prison 
situate  in  another  parish  on  a  charge 
of  felony,  convicted,  and  confined  in 
gaol  in  a  third  parish  under  a  sentence 
of  two  years*  imprisonment,  the  family 
continuing  to  reside  in  i2.,  and  a  war- 
rant was  then  applied  for  to  remove 
the  family  from  R*  to  their  place  of 
settlement : 

Held  that  the  time  during  which 
the  pauper  had  been  absent  from  the 
residence  of  his  family,  and  in  prison, 
out  of  parish  2?.,  before  the  applica- 
tion for  a  warrant,  could  not  be  re- 
garded as  breaking  the  residence  in 
K, :  and  that  the  family  were  irrc- 
moveable.  Harijield  v.  Boiherfield, 
746. 

2.  Pauper  had  resided  in  parish  A. 
five  years  next  before  the  application 
after  mentioned,  exclusive  of  a  period 
during  which  he  was  in  the  workhouse 

4a2 


of  that  parish,  and  exclusive  of  two 
several  periods,  of  two  weeks  and 
three  weeks,  during  which  he  was 
imprisoned  in  a  house  of  correction 
not  in  parish  A.^  for  misbehaviour  in 
the  saia  workhouse.  After  comple- 
tion of  the  five  years,  and  while  pau- 
per still  resided  in  A  ,  application  was 
made  for  an  order  of  justices  to  re- 
move him  from  A,  to  the  place  of  his 
settlement 

Held,  that  the  two  periods  of  im- 
prisonment were  to  be  excluded,  for 
all  purposes,  in  the  computation  of 
the  pauper*s  residence  in  Jl.,  and  that 
he  was  therefore  irremoveable  under 
Stat.  9  &  10  Vict.  c.  66.*.  1. 

Held  also  that,  but  for  the  proviso 
of  sect.  1,  excluding  periods  of  im- 
prisonment from  computation,  the  im- 
prisonments above  described  would 
have  broken  the  residence,  though 
the  pauper  was  not  committed  for 
felony,  and  though  he  always,  during 
his  absences  from  parish  A.^  intended 
to  return  thither.  Begina  y.  St  An- 
drew Holhom  above  Bars^  746. 

3.  Relief  of  children  of  widow. 

Relief  given  to  or  on  account  of 
the  children,  under  sixteen,  of  nny 
widow  is,  by  stat.  4  &  5  ir.  4.  c.  76. 
8,  56.,  to  be  considered  as  given  to 
such  widow.  Rut  it  is  nevertheless 
relief  given  to  the  children  also  ;  and 
the  time  during  which  they  so  receive 
relief  must  be  excluded  from  a  com- 
putation of  the  five  years  of  residence 
necessary  to  make  them  irremoveable 
under  stat.  9  &  10  Vict.  c.  66.  i?f- 
gina  V.  ShavingtoH  cum  Grestij^  48. 

XXL  Removeability,  disruption  of  re- 
sidence. 

1.  Husband's  absence  without  animus 
revertendi. 

A  married  pauper  and  her  children 
were  removed  by  an  order  of  justices 
from  the  parish  where  she  hud  re- 
si<led,  as  a  married  woman,  for  (en 
years  continuously.  Two  years  bofori' 
the  order  of  removal,  her  husband  ha<l 
left  her  and  gone  to  America.  She 
had  received  letters  from  him  sinco 
his  departure,  and  was  daily  expect- 
ing, at  the  time  of  the  hearing  of  the 
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appeal,  to  receive  a  letter  from  him 
containing  moncj  to  enable  her  and 
her  children  to  join  him.  The 
Sessions  having  quashed  the  order, 
and  stated  the  above  facts  in  a  case 
for  this  Court : 

Held :  that  there  was  a  disruption 
of  the  husband^s  residence,  and  that 
such  disruption  rendered  the  wife  and 
children  removeable,  notwithstanding 
their  unbroken  personal  residence  in 
the  respondent  parish.  Regina  v. 
LUxneUy,  40. 

2.  Husband*8    death    whilst    absent 
without  animus  revertendi. 

Pauper  had  lived  five  years  in  a 
parish  not  that  of  her  settlement, 
when  she  became  chargeable  and  an 
order  was  made  for  her  removal.  At 
the  commencement  of  the  five  years 
her  husband  resided  with  her  in  the 
parish;  but  he  left  her,  during  the 
five  years,  and  went  to  live  in  America 
without  animus  revertendi.  During 
the  five  years  and  before  the  order  of 
removal,  he  died. 

Held  that  the  pauper  was  not  irre- 
moveable  under  stat.  9  &  10  Vict,  c.  66. 
«.  1.  or  11  &  12  Vict,  c.  111.  tf.  1. 
Regina  v.  Manchestery  46. 

3.  By  removal  under  order :  pemoc- 
tation. 

Paupers  who  had  resided  in  parish 
S.  ever  since  1835,  were  removed  in 
1845,  under  an  order  of  justices,  un- 
appcaled  against,  to  parish  C  They 
were  delivered  to  the  overseer  of  C. 
at  his  house  in  C,  remained  there  a 
few  hours,  and  then  returned  to  S, 
the  same  day,  and  slept  there  the  same 
night;  an  agreement  having  been 
made  between  the  officers  of  the  two 
parishes,  that  the  paupers  should  con  • 
tinue  to  reside  at  S.  and  be  relieved 
at  the  cost  of  C.  They  continued  to 
reside  at  S.  under  this  arrangement 
up  to  the  passing  of  stat.  9  &  10  Vict, 
c.  66. ;  after  which  an  order  of  justices 
was  made  for  their  removal  from  S, 
to  C. 

Held,  on  appeal  against  the  order, 
that  the  paupers  were  not  irremoveable 
by  reason  of  a  five  year*s  unbroken 
residence  in  S.  R^na  v.  Cakiecote^ 
52. 


4.  Desertion  by    unsettled 
of  wife  with  maiden  settlen 

An  Irishman^  having   no 
settlement,  married  a  woma 
in  il.,  and  lived  with  her  i 
more  than  five  years.     He 
serted  her  and  left  the  kingdi 

Held  that  she  was  removei 
B.toA.,  not  to  Ireland,  Mu 
V.  PrestoUy  548. 

5.  Burthen  of  proof  of  animi 
tendi,40.     Ante,  1. 

XXII.  Wife  and  family. 

1.  Disruption  of  residence 
band*s    absence,    40,  548, 
XXI.  1.  4. 

2.  Disruption  of  residence 
band's  absence  and  death,  4 
XXI.  2. 

3.  Relief  of  children  under 
48.    iln/e,  XX.  3. 

4.  Removal  of  wife  of  unsettl 
man  to  maiden  settlemc 
Ante,  XXI.  4. 

5.  Daughter  under  age  of  irif/ 
residmg  elsewhere  in  Engl 
Post,iiXIK.2. 

XXIII.  Residence. 

1.  Disruption,  40, 46,  52,  54€ 
XXI. 

2.  Computation,  48.    Ante,  1 

3.  Pemoctation,  52.    Ante,  J 

4.  Agreements  as  to,  52.  Ante, 

XXIV.  Widow. 

Relief  to  children,  48.    Ante, 

XXV.  Relief. 

Of  children  of  widow,  48.    A\ 


XXVI.  Order  of  removal. 

1.  Qualification   or  renuncia 
agreement^  52.    Ante,  XX 

2.  Effect  on  continuity  of  n 
52.    Ante,  XXL  3, 
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XXVII.  Costs  of  paupers  irremoveable 
under  stat.  9  &  10  Vict,  c.  66. 

Liabilitj  ofGUberfa  unions,  59.    Ante^ 

XXVIII.  Appeal  against  order  of  re- 
moval :  objections  cured  by  stat. 
11  &  12  Ftc^  c.  31.  «.  3. 

That  the  order  was  made  on  hearsay 
evidence,  630.    Post,  XXXIV. 

XXIX.  Irish  and  Scotch, 

1.  Removal  of  wife  and  children  to 
maiden  settlement  of  wife,  548. 
Ante,  XXI.  4. 

2.  Legitimate  daughter  under  use  of 
Irish  parents  residing  in  third  pa- 
rish. 

A  female  pauper,  born  in  parish  A., 
the  legitimate  daughter  of  Irish  pa- 
rents, neither  of  whom  had  gained  a 
settlement  in  England,  left  their  house 
while  under  the  age  of  21,  and  resided 
three  years,  unmarried,  in  parish  jB., 
with  a  man,  by  whom  she  had  a  child. 
While  so  residing,  she  visited  her  pa- 
rents several  times,  for  a  fortnight  or 
three  weeks  at  a  time.  After  the 
death  of  the  man  with  whom  she  had 
been  residing,  she  and  her  illegitimate 
child,  still  residing  in  parish  B.,  were 
relieved  by  that  parish.  While  she 
was  still  under  21,  parish  B,  obtained 
an  order  to  remove  her  and  her  child 
from  B,  to  A,  From  the  time  when 
the  pauper  led  her  parents  till  the 
makmg  of  the  order,  they  resided,  not 
in  A.  or  B,,  but  in  a  third  parish  in 
England, 

Held,  on  appeal  against  an  order  of 
Sessions  quasning  uie  order  of  re- 
moval, that  the  pauper  and  her  pa- 
rents were  not  removeable  to  Ireland 
under  stat.  8  &  9  Vict,  c,  117.  s,  2., 
and  that  the  order  of  removal  to  A. 
was  rightly  made.  Regina  v.  St,  Giles 
without  Cripplegaie,  636. 

XXX.  Pauper  lunatics  :  chargeability 
to  county. 

Whether  appeal  lay  against  adjudica- 
tion. 

No  appeal  lay  against  an  order  of 


justices  under  stat.  8  &  9  Vict.  c.  126. 
w.  59.,  63.  (see  stat.  16  &  17  Vict, 
c,  97.  s,  98.)  adjudging  that  the  settle- 
ment of  a  pauper  lunatic  sent  by  parish 
officers  to  an  Asylum  could  not  be  as* 
certained  and  that  such  lunatic  was 
chargeable  to  the  county,  and  direct- 
ing payment  by  the  county  treasurer 
for  the  maintenance  and  other  ex- 
penses of  the  lunatic.  Wilson  v.  Li- 
verpool, Overseers,  303. 

XXXI.  Pauper   lunatics :    liability   to 
maintain. 

In  cases  of  irremoveability :  Oilberfs 
unions,  59.     Ante,  V. 

XXXII.  Order  of  maintenance. 

Effect  of  order  adjudicating  settle- 
ment being  made  on  hearsay  evi- 
dence, 630.    Post,  XXXIV. 

XXXni.  Pauper  lunatics :  reimburse- 
ment to  parish. 

Seizure  of  the  lunatic's  property : 
debts  due  to  him,  77.  Lunatic,  I.  1. 

XXXIV.  Order    adjudicating   settle- 
ment.   . 

No  objection  that  it  was  made  on 
hearsay  evidence. 

On  appeal  against  an  order  for  the 
maintenance  of  a  pauper  lunatic  un- 
der stat.  8  &  9  Vict.  c.  126.  s.  62  ,  it  is 
no  valid  ground  of  objection  that  the 
order  of  justices,  recited  in  the  order 
of  maintenance,  adjudicating  the  pau- 
per's place  of  settlement,  was  made 
upon  nearsay  evidence  only ;  such 
objection  being  cured  by  stat.  1 1  &  12 
Vict.  c.  31.  s.  3.  Regina  v.  St.  Peter, 
Barton  upon  Humber,  630. 

XXXV.  Criminal  Lunatics,   77.    Xu- 
naiic,  I.  1. 


POOR  LAW  COMMISSIONERS. 
See  Poor,  I.—III. 


POSSESSION. 


By  assignor  of  personal  chattels  un- 
der usual  proviso,  937.     Assignment, 
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PROHIBITION 


II.  Estoppel   as  to,    by  consent  rule, 
166.     Ejectment,  I. 


POWER. 

I.  Generally. 

When  it  does  not  exclude  action  of 
covenant,  995.    Building  Society,  I. 

II.  Compulsory.  ^ 

Under  Lands  Clauses  Act,  840.    Com' 
pany,  IV.  1. 

III.  Execution  of. 

1.  Necessity   for   some  reference  to 
subject  matter,  245.     Devise,  III. 

2.  By  residuary  devise  in  a  will,  245. 
Devise,  III. 


PRACTICE. 

I.  Generally. 

1.  Compliance  with,  when  it  need  not 
be  shewn  in  pleading,  64.  Ttecog- 
nizcmce,  I. 

2.  Sometimes  departed  from  in  ex- 
treme cases,  86.     Witness,  I. 

II.  See  also  the  following  Titles.  Ac' 
tion.  Admission.  Affidavit.  Appear^ 
ance.  Arbitration.  Attachment.  At' 
testation.  Attorney.  Baron  and  Feme. 
Bill  of  Exceptions.  Certiorari.  Con- 
viction. Costs.  Criminal  Law.  Crown 
Office.  Damages.  Debtor.  Decla- 
ration. Default.  Ejectment.  Error. 
Evidence.  Execution.  Ex  parte  pro- 
ceeding.  Gaol.  Infancy.  Inspection. 
Issue.  Judge.  Judgment,  Judgment 
as  in  case  of  a  Nonsuit.  Jury.  Man- 
damus. Mesne  Profits.  New  Trial. 
Nolle  Prosequi,  rlonsuit.  Notice. 
Order.  Plea.  Prohibition.  Recog- 
nizance. Stay  of  proceedings.  Time. 
Verdict.  Waiver.  Warrant  of  At- 
torney.    Witness. 


PRESCRIPTION. 
Twenty  years  enjoyment. 
Interruptions,  267-    Easement,  I.  1. 


PRESUMPTION 

I.  Of  death,  after  a  lapse  of 
fifty  years,  276.     Evidence 

II.  That  tenant  holds  an  enc 
as  part   of  the   demised 
Encroachment,  I. 

III.  Not  of  favour  in  a  judg 
thedral  Church,  I.  1. 

IV.  None  that  different  coi 
indictment  are  for  the  sai 
317.    Accessory,  I. 

PREVENTION. 
By  notice,  127.     Contract,  X 

PRINCIPAL  AND  ACCI 
See  Accessory. 

PRINCIPAL  AND  AC 
See  Agent. 

PRISON. 

I.  Generally :  see  GuoL 

II.  Effect  of  imprisonment  o 
ability,  746.     Poor,  XX.  1 

PRISON  BREACI 
Page  317.    Accessory,  I. 

PRIVITY. 
Of  contract,  766.     BiRs,  I.  1, 

PROHIBITION. 

I.  To  stay  what  proceedings. 

To  stay  attachment  agiuns 
foreign  sovereign,  171. 
ment,  I.  I. 

II.  Who  may  apply  for. 

1.  In  foreign  attachment, 
171.     Attachment,  I.  I. 

2.  When  a  mere  stranger, 
tachment,  I.  I. 

III.  Time  of  applying  for. 


PROCUREMENT. 


RECOGNIZANCE. 
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In  foreign  attachment,  171.     Attach- 
mentj  I.  1. 

PROCUREMENT. 
Of  absence  of  witness,  238.    Deposition, 

PROMISE. 
Implied,  310.     Contract,  V.  1. 

POMISSORY  NOTE. 

See  Bills  of  Exchange  and  Promissory 
Notes, 

PROVISO. 
Construction  of,  466.     Poor,  III.  3. 

PUBLIC  PURPOSES. 
Page  859.     Pcwr,  XIH.  2. 

PURCHASER. 
See  Vendors  and  Purchasers. 

QUO  WARRANTO. 
For  what  offices. 

I.  For  office  of  clerk  to  guardians,  149. 
P<wr,VIIL  1. 

IL  Source,  tenure  and  duties  of  office. 
149.    Poor,yUl,l. 

RAILWAY. 

L  Obli^tions   for  the  benefit  of  the 
pabbc. 

1.  To  carry  soldiers  and  their  families, 
652.     Contract,  IV.  1. 

2.  To    carry  mails,  652.      Contract, 
IV.  1. 

3.  Mandamus  to  carrj  out  line,  362. 
Company,  IX.  1. 

4.  Mandamus  to  make  bridge  over 
highway,  485.    Mandamus,lll, 


II.  Traffic  agreements  between  railway 
companies. 

When  not  illegal,  652.  Contract, 
IV.  1. 

III.  Leasing. 

1.  Condition  precedent  to,  652.  Con- 
tract,    IV.  1. 

2.  When  not  a  condition  precedent  to 
collateral  agreement,  652.  Contract, 
IV.  1. 

IV.  Lands    Clauses    Act.       Company, 
Statute. 

RAILWAYS  CLAUSES. 
Statute,  XLIX. 

RATE. 

I.  Poor  rate.    Poor,  XIIL— XVI. 

II.  Under  local  act,  512.     Tenement, 

RATIFICATION. 

Of  imperfect  contract  by  agent. 

When  not  by  conduct  in  ignorance  of 
the  imperfection,  103.    broker. 

RECOGNIZANCE. 

I.  To  keep  the    peace:   declaration  in 
sci.  fa. 

Christian  names  shewn  only  by  ini- 
tials. 

Declaration,  in  scire  facias  on  a 
recognizance  to  keep  the  peace,  stated 
that  the  recognizance  was  acknow- 
ledged '*  before  Lee  P,  Townshend 
Esquire  and  J,  H.  Harper  Esauire,** 
two  justices  of  the  peace.  Held,  on 
demurrer,  that  Uie  Christian  names  of 
the  justices  did  not  i4>pear  to  be  in. 
sufficiently  stated. 

It  is  not  a  ground  for  demurring  to 
such  a  declaration,  that  the  recogni- 
zance is  not  shewn  to  be  in  compliance 
with  the  Crown  Office  Rules,  HU,  T, 
1844.    Regina  v.  Dale,  64. 

II.  Compliance   with  office    rules  not 
shewn,  64.    Ante,  L 
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RECORD. 


RESIDENCE. 


RECORD. 

Conclusiveness. 

As  to  plaintiff  submitting  to  be  non- 
suited, 540.    Bill  of  JExcepiunu. 

RECOVERY. 

I.  Uses. 

1 .  Effect  of  there  being  no  deed  to  lead 
or  declare  uses,  390.  Conveyance^ 
II. 

2.  Effect  of  the  recovery  beii^  frau- 
dulent, 390.     Conveyance^  IL 

3.  When  void  as  against  subsequent 
purchaser,  390.     Conveyance^  II. 

II.  Estates  barred. 

1.  Where  the  deed  leading  the  uses  is 
cancelled  on  the  ground  of  fraud, 
390.     Conveyance,  II. 

2.  Where  the  deed  leading  the  uses 
is  void  as  against  purchasers,  390. 
Conveyance^  II. 

REFERENCE. 

I.  Generally. 

1.  How  much  is  imported,  562.  H^h- 
way^  I.  1. 

2.  What  are  and  what  are  not  inse- 
parable adjuncts,  562.     Highway, 

II.  In  particular  instances. 

Averments  of  locality  and  non-repair 
by  reference  to  first  count,  562. 
Aighway,  I.  1. 

III.  Construction  of  words  of  reference, 
905.     Devise,  II.  1. 

REFUSAL. 

Tacit. 

By  taking  no  step  afler  notice,  362, 
364.      Company,  IX.  1. 

REGISTER. 
Of  transfer  of  shares,  645.     Company, 


REGUL^  GENERALE 

I.  Hil  T,  4  W.  4. 1.  Effect  of  a 
being  no  longer  given  in  e 
under  non-assumpsit,  as  r^ar 
cedure  and  pleading,  590.  Ad 
I.  1. 

n.  Ha.  T.  1844.  Crown  offic< 
Nos.  24,  25.     64.  Recognizam 

RELIEF. 
See  Poor,  XXV. 

REMEDY. 

I.  Action,  arbitration,  or  coUe 
rents  under  rule  of  societ 
Building  Society,  I.  1. 

II.  Mandamus  or  appeal  to  vi 
Cathedral  Church,  L  1. 

III.  Quo  warranto  or  mandami 
Poor,  VIII.  1. 

rV.  Stay  of  proceedings,  978. 
XVI.  1. 

V.  Action  on  implied  oontraci 
demnify  or  on  contract  to  gii 
acceptance,  989.      Bills,  II.  I 

REMOVEABILITY. 
Of  poor.     Poor,  XX.  XXI. 

REPEAL. 
Of  statutes.     Statute,  U. 

REPLEVIN. 

Stay  of  proceedings. 

As  a  remedy  against  breach 
978.     Poor,  XVL  1. 

RESERVOIRS. 
Rateability,  551.     Poor,  XIII. 

RESIDENCE. 
I.   Place  of. 

Place  of  business  when  not 
sidered,  772.  Municipal  i 
Hon,  L  1. 


RESULTING  USE. 


SHARE. 
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II.    Pernoctation,  52.     Poor,  XXI.  8. 

in.  Disruption,    40,    46,    52.       Poor, 
XXI. 


RESULTING   USE. 
Page  390.     Conveyance,  II. 

RETURN. 
To  mandamus.      Mandamus,  IV. 

REVENUE.  » 
Land  Tax.     Land  Tax, 

ROAD. 
Public     Highway, 

RULES,  GENERAL. 
See  ReguUB  Oenerales, 

RULE. 

Nisi :  materials  on  which  it  is  obtained. 

Effect  of  using  some  improper  affi- 
davits, 693,  695.  Baron  and  Feme, 
L 

SALE. 
Verubre  and  Purchasers, 

SANCTION. 

Of  Poor  Law  Commissioners  to  reffula- 
tions  by  Guardians,  457,  n.  Poor, 
111.2. 

SCHOOLMASTER. 

Remedy  for  improper  dismissal,  1.  Ca- 
thedral Church,  1.  1. 

SCIRE  FACIAS. 

On  recognizance  to  keep  the  peace: 
pleading,  64.    Recognizance,  I. 


SEAL. 

essary  to 
vilege,  574.    Fixtures,^ 


I.  How  far  necessary  to  crant  of  a  pri- 
~         s,l.  1. 


II.  When  not  essential  to  the  authority 
of  an  agent,  127.     Contract,  X.  1. 

in.  Discharge,  by  conduct,  of  contract 
under  seal,  127.     Contract,  X.  1. 

SECRETARY. 
Of  Friendly  Society,  524.    Discretion. 

SENTENCE. 
Pages  503,  504,  n.     Criminal  Law,  IV. 

SERVANT. 
See  Master  and  Servant. 

SESSIONS. 

I.  Held  by  adjournment. 

1.  At  place  added  by  statute  to 
county,  817.    Accessory,  I. 

2.  Caption,  317.    Accessory,  I. 

II.  Orders  of. 

Enforcing  order  for  costs,  in  Q.  B., 
229.    Appeal,y.l. 

SETTLEMENT. 
L  Of  Estate. 

1.  Resettlement,  when  void  as  against 
subsequent  purchasers,  390.  Con' 
veyance,  H. 

2.  See  also  Devise. 
II.  Of  Poor. 

1 .  Of  pauper  lunatics.  Poor,  XXX. 
—XXXIV. 

2.  Of  poor  generally.    Poor,  XIX. 

SEVERAL  MATTERS. 
Pleading  in  mandamus,  957.  Mandamus, 

SHARE. 

In  Public  Company,  645.     Company,  I. 
1. 
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SHAREHOLDER. 
Page  362.     Company^  IX.  1. 

SIGNATURE. 

Discretionary  or  ministerial,  524.    DiS' 
cfttUm, 

SOCIETY. 

Sututory. 

I.  Arbitration  clauses,   995.    Building 
Society^  I. 

n.  Powers  under  rules,  995.    Building 
Society^  I. 

in.  Effect  of  nonappointment  of  arbi< 
trators,  995.     Building  Society,  L 

SOLDIERS. 

Carriage  by    railway    companiea,   652. 
Contract,  IV.  1. 

SOVEREIGN. 
Foreign,  17L    Attachment,  I.  1. 

SPECIAL  JURY. 
See  Jury, 

STATUTE. 
FiBST :  Generally. 

I.  Construction.     Construction,  I. 

II.  Repeal. 

1.  Effect  of  general  repeal  of  existing 
enactments,  229,  236.  Appeal,  V. 
1. 

2.  What  allegations  suiEcient  to  bring 
a  place  wimin  a  partially  repealing 
clause,  317.    Accessory,  I. 

III.  Policy. 

Agreements  contrary  to,  785.  Con- 
tract, IV.  2. 

IV.  Statutory  words. 

Use  of,  when  sufficient,  671.  Con- 
spiracy, I. 


Sbc 

VI. 

▼ 

1 
2 

VIJ 

g 

VI 

1 


IX 


Co0t8  of  irremoveable    lanatics,  59. 
Poor.Y. 

XVI.  38  O.  3.  c.  6.     (Land  Tax). 

Sect.  4.  Property  rateable,  358.  Land 
Tax. 

XVn.  53  Q.  3.  c.  127.  (Church  rates). 

Sect.  7.  Disputed  validity,  816.  Church 
Bate,  1. 1. 

XVm.  59  G.  3.  c.  12.     (Poor). 

1.  Sect.  7.    Assistant  overseer,  793. 
Poor,  I.  1. 

2.  Sects.   13,   17.    Leases  of  parish 
property,  589.     Poor,  XII.  1. 

XIX.  4  O.  4.  c.  84.     (Master  and  Ser- 
vant). 

Sect.  3.     Intimidation,    671.     Cori' 
spiracy,  I. 

XX.  4  O.  4.  c.  64.     (Gaols). 

Sect.  43.     Felonious  prison  breach, 
317.    Accessory,  I. 

XXL  5  O.  4.  c.  83.     (Vagrancy). 

Sect.  4.   Intention  to  commit  felony, 
833.    Vagrant. 

XXn.  6  O.  4.  c.  50.    (Juries). 

Sect.  30.    Special  juries,  688.    Jury, 
LI. 

XXIII.  9  O.  4.  c.  61.    (Alehouses). 

1.  Sect.  29.    Costs,  229.    Appeal,  Y. 
1. 

2.  Sect.  34.  Certiorari,  229.    Appeal, 
V.  1. 

XXIV.  loa  4.C.  56.    (Friendly  So- 
cieties). 

See  BuUding  Society.     Friendly  So- 
defy.    Society. 

XXV.  U  0.4  ^l  W.4.C.  70.     (Cri- 
minal  Law).  I 

Sect.  0.    Fentence    at    assizes,    503. 
Criminal  Law,  IV.  I 
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XXVI.  1  W.  4.  c.  21.     (Mandamus). 


Sect.  3.  Pleading  several  matters, 
957.    Mandamus,  V. 

XXVn.  1  W.  4.  c.  22.    (Evidence). 

Sect.  4.  Commission  to  examine  wit- 
nesses, 86.     Witjtess,  I. 

XX  VIIL  1  &  2  TT.  4.  c.  60.  (Hobhouses 
Act). 

Sect.  2.  Adoption,  332.     Vestry. 

XXIX.  2  &  3    TF.  4.  c.  71.     (Pre- 
scription). 

Sect.  2.  Enjoyment  as  of  right,  267. 
Easement,  I.  1. 

XXX.  2  &  3  IT.  4.  c.  100.   (Tithes). 

Sect.  1.  Composition  real,  529.  Com- 
position  Real. 

XXXI.  3  &  4  TT.  4.  c.  27.     (Limita- 
tion). 

1.  Sects.  2,  3.  Landlord  and  Tenant, 
373.    Encroachment,  I. 

2.  Sects.  2,  7,  8,  13.  Right  of  entry, 
366.    Limitation,!.  I. 

3.  Sect.  8.  Lease  in  writing,  589. 
Poor,  XIL  1. 

XXXn.  3  &  4  TF.  4.  c.  42.    (Amend- 
ment of  the  law). 

Sect.  5.  What  bonds  saved  by  ac- 
knowledgment, 423.    Bond,  1. 

XXXIII.  4  &  5  TF.  4.  c.  76.    (Poor). 

1.  Sects.  15,  42.  Powers  of  Commis- 
sioners, 445,  457  n,  466.   Poor,  III. 

2.  Sect.  22.  Sanction  of  Commis- 
sioners, 457  n.    Poor,  III.  2. 

3.  Sect.  46.  Appointment  and  dis- 
missal of  officers,  149,  466.  Poor, 
III.  2.  VIIL  1. 

4.  Sect.  56.  Relief  to  children,  48. 
Poor,  XX.  3. 

I      5.  Sect.  105.  Finality  of  orders,  793. 
Poor,  I.  1. 
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STATUTE. 


XXXIV.  5  &  6  IT.  4.  c.  76.    (Muni- 
cipal Corporations). 

Sect.  32.  Voting  papers,  772.    Muni- 
cipal Corporation^  I.  1- 

XXXy.  6  &  7  FT.  4.  c.  32.    (Biulding 
Societies). 

Sect.  4.    Provisions  of  Friendly  So- 
ciety Acts,  995.    Building  Society j 

XXXVI.   6  &  7  TT.  4.  c.  71.     (Tithe 
Commutation). 

Sect.  46.    Evidence  of  modus,  529. 
Composition  Real, 


XXXVII.    7   W.  4  &  I  Vict. 
(Mortgages). 


c.   28. 


Pajment  of  interest,  366.    LimUation^ 

(Bail- 


Wmei 
I.  1.    373.    Encroachment,  I. 


XXXVIII.  1  &  2  Vict.  c.  98. 
ways). 

Sect.  1.  Carriage  of  mails,  652.    Con- 
tract,  IV.  1. 

XXXIX.  1  &  2  Vict.  c.  no.    (Debtor 
and  Creditor). 

Sect.  9.  Execution  of  warrant  of  at- 
torney, 383.    Attestation. 

XL.  2  &  3  Vict.  c.  84.     (Poor). 

Sect.  2.  Orders  declared  valid,  793. 
Poor,  I.  I. 

XLI.   3  &  4  Vict.  c.  54.     (Criminal 
Lunatics). 

Sect.  2.   Repayment  out  of  lunatic*8 
property,  77.    Lunatic,  I.  1. 

XLII.   5  &  6  Vict.  c.  110.     (Coventry). 

1.  Sect.  2.  County  gaol,  317.    Acces- 
sory, 1. 

2.  Sects.  7,  9.    Caption  of  sessions, 
317.    Accessory,  I. 

XLIII.    7  &  8  Vict.  c.  84.     (Building 
Act). 

Sects.  5, 14, 18, 80  to  84.  Jurbdiction, 
884.     Building  Act. 


XLIV.  7kS  Vict.  c.  85.     (Railw; 

Sect  12.    Carriage  of  soldiers, 
Contract,  IV.  1. 

XLV.  7  &  8  Vii^.  c.  101.     (Poor). 

1.  Sect.  36.  Appeal  against  disal 
auce  by  auditor,  793.   Poor,  1. 

2.  Sects.  61,  62.  Appointment  o 
sistant  overseers,  793.  Pooi 
1. 

XLVI.  8  &  9  Vict.  c.  10.    (Bastan 
Form,  8,  902.     Bastardy. 

XL VII.  8  &  9  Vict.  c.  16.   (Comp 
Clauses.). 

1.  Sect.  16.  Transfer  of  shares, 
Company,!.  1. 

2.  Sects.  64, 120.  Distribution  of 
fits,  652.    Contract,  IV.  1. 

XLVIII.    8  &  9   Ftc<.  c.  18.    (1 
t/Uuses). 

1.  Sect.  18.  Notice  by  Compai 
treat  for  land,  645.  Compat 
1. 

2.  Sect.  24.  Compensation  by  jui 
order,  67.    Limitation,  VI.  1. 

3.  Sect.  34.  Costs,  969.  Arbitr 
1. 

4.  Sect.  123.  Limitation  of  time, 
Company,  1. 1. 

5.  Sect  145.  Certiorari,  67.  Li 
tions,  VI.  1. 

XLIX.    8  &  9  Vict.  c.  20.     (Rail 
Clauses). 

1.  Sects.  6,  22,  23, 24, 32.  Comp 
tion  by  order  of  justices,  67.  , 
tation,  VI.  1. 

2.  Sect.  16.  Power  to  make  a] 
tions,  485,  494.     Mandamus,  I 

3.  Sect.  46.  Crossing  highways, 
Mandamus,  III. 

4.  Sect  156.  Certiorari,  67.  Zi 
tion,yi.  1. 


STATUTE. 

c.  117.     {Scotch  and 
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L.   8  &  9   VicL 
Irish  Poor). 

Sect  2.  Child  of  Irish  parents,  636. 
Poor,  XXIX.  2. 

LI.  8  &  9  Vict.  c.  126.     (Pauper  Luna- 
tics). 

1.  Sects.  59,  63,  80.  Chargeabilitj  to 
county,  303.    Poor^  XXX. 

2.  Sect.  62.  Appeal  against  order  of 
maintenance,  630.    Poor,  XXX. 

LII.   9  &  10  Vict.  c.  66.    (Removal  of 
Poor). 

1.  Sect.  1.  Disruption  of  residence, 
40,52,746.  Poor,  XX.  XXL  1, 
3. 

2.  Computation  of  time,  48.  Poor, 
XX.  3. 

LIII.    9  &   10   Vict.  c.  95.     (County 
Court). 

1.  Sect.  58.  Title  in  question,  440. 
County  Court,  I.  1. 

2.  Averment  shewing  constitution  and 
jurisdiction  of  court,  496.     Comity 

Court,  II. 

LIV.  11  &  12  Vict.  c.  31.     (Poor). 

Sect.  5.  Objections  cured,  630.  Poor, 
XXXIV. 

LV.  11   &  12  Vict.  c.  42,     (Justices  of 
the  Peace). 

Sect.  17.  Deposition  of  absent  witness, 
238.    Deposition. 

LVL  11  &  12  Vict.  c.  43.     (Orders  of 
justices). 

1.  Sect.  11.  Limitation  of  time,  67. 
Limitation,  YI.  1. 

2.  Sect.  27.  Costs,  229.  Appeal,  V. 
1. 

LVIL  11  &  12  Vict.  c.  44.    (Justices' 
protection). 

Sect.  5.  Costs,  884.     Building  Act. 

LVIII.  11  &  12  Vict.  c.  78.     (Criminal 
Law). 


Sect.  5.  Judgment  by  Court  of  error, 
317.     Accessory,  I. 


LIX.  11  &  12  Victc.  III.     (Removal 
of  poor). 

1.  Sect.  1.    Removeability    of  wife, 
40,  46.     Poor,  XXI.  1,  2. 

2.  Sect.  1.    Wife    and    children    of 
Irishman,  548.    Poor,  XXI.  4. 

LX.  12  &  13  Vict.  c.  45.    (Sessions). 

Sect.  18.  Execution  for  costs,  229. 
Appeal,  V.  1. 

LXI.  12  &  13  Vict.  c.  103.    (Poor). 

1.  Sect.  5.  Costs  of  irremoveable  luna- 
tics, 59.    Poor,  V. 

2.  Sect.  1 9.  Chairman's  casting  vote, 
164.    Poor,  IV.  I. 


LXIL  13  &  14 
Courts). 


Vict.  c.  61.     (County 


Sect.  13.  Costs  in  superior  Court,  440. 
County  Court,  I.  1. 

LXin.  14&15Ftc/.c.99.  (Evidence). 
Sect.  6.  Inspection,  957.    Mtmdamus, 

LXIV.  16  &  17  Vict.  c.  97.    (Pauper 
lunatics). 

1.  Sect.  98.  Chargeability  to  county, 
303.     Poor,  XXX. 

2.  Sect.  102.   Costs  of  irremoveable 
lunatics,  59.     Poor,  V. 

Tbibdlt  :  Decisions  on  Acts  local  and 
personal  public. 

LXV.  Arrangement  in  order  of  time. 

1 .  9  Ann.  c.  22.   St.  Giles  in  the  Fields, 
332.     Vestry. 

2.  10   Ann.  c.  11.    St.  Giles  in  the 
Fields,  332.     Vestry. 

3.  4  G.  1.  c.   14.     St.  Giles  in  the 
Fields,  332.     Vestry. 

4.  3  G.  2.  c.  19.    St.  Giles  in  the 
Fields,  332.     Vestry. 
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STATUTE. 


5.  2  O.  3.  c.  58.  St.  James  Westmin- 
ster, 46">.     Poory  III.  3. 

6.  11  G.  3.  c.  14.  City  of  Oxford, 
5.17  n.     Poor,  III.  2. 

7.  57  O,  3.  c.  xxix.  (Metropolis 
Paving  Act). 

Sect.  72.  JuriBdiction,  884.  Building 
Act. 

8.  58  O,  3.  c.  Ht.  St.  James  West- 
minster, 466.     Poor,  III.  2. 

9.  1  &  2  G.  4.  c.  Izxii.  Lighting 
MiU  End  Old  Town,  512.  Tene- 
ment. 

10.  11  G.  4.  &  1  W.  4.  c.  X.  St. 
Giks  in  the  Fields  and  St.  George 
Bloomsbury,  SS2.  Vestry,  445,466. 
Poor,  III.  1,  3. 

1 1.  7  IT.  4.  &  1  Viet.  c.  lii.  {Swansea 
Waterworks),  267.    Easement,  1. 1. 

12.  8  &  9  Vict.  c.  cxl.  Kendal  reser- 
voirs, 551.     Poor,  XIII.  1. 

13.  10  &  11  Vict,  c.  cxxi.  Shropshire 
Union  railways,  652.  Contract, 
IV.  1. 

14.  10  &  11  Vicf.  c.  cciii.  Manchester 
waterworks,  859.     Poor,  XIII.  2. 

LXVI.  Gaols. 

5  &  6  Vict.  c.  110.  Coventry,  317. 
Accessory,  I. 

LXVI  I.  ManagemcDt  of  the  poor :  ves- 
tries. 

1.  Bedford  vestry,  978.  Poor,  XVI. 
1. 

2.  City  of  C>x/brrf,  457  n.  Poor,  III. 
2. 

3.  St.  Giles  in  the  Fields  and  Si. 
George  Bloomshtiry,  332.  Vestry, 
445,  406.     Pcwr,  IlL  1,  3. 

4.  iS'/.  James  Westminster,  466.  Poor, 
III.  3. 

LXVIII.    Lighting    and    improvement 

HCtS. 

Mile  End  Old  Town,  512.     Tenement. 


TENEMENT. 


TITLE. 
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By  notice  not  to  deliver,  127.     Ccwi- 
tract,  X.  1. 

TENEMENT. 

What  is  rateable  ar  such  under  a  local 
act. 

Waterpipes  when  not. 

Bj  an  Act  for  lighting  and  improv- 
ii^  a  district,  rates  for  afl  the  purposes 
ofthe  Act  were  to  be  laid  upon  every 
person  and  persons  who  should  **  in- 
nabit,  hold,  use,  occupy,  be  in  posses- 
sion of,  or  enjoy  any  mesnutges^  tene- 
mentSf  coach-houses^  stables^  cellars^ 
vamUsy  houses^  shops^  uxtrehousesj  or 
other  buildings^  tenements,  or  heredita' 
mentSj  situate  or  being  in  any  of  the 
streets,  squares,  lanes,  and  odier  pub- 
lic passages  and  places**  within  the 
district,  according  to  the  yearly  value ; 
so  as  all  such  rates  for  lighting  the 
district  should  be  laid  upon  such  per- 
sons as  should  inhabit,  hold,  &c. ''  any 
messuages,  tenements,**  &c.,  *'  or  other 
buildings,  tenements  or  heredita- 
ments** situate  in  such  of  the  streets 
&c.  only,  within  the  district,  as  should 
from  time  to  time  be  lighted  by  virtue 
ofthe  Act. 

Held:  That  a  Water  Company 
within  the  district  were  not  liable  to 
be  assessed  under  this  Act  for  their 
mains  and  other  pipes,  plugs  and 
apparatus  used  for  the  conveyance  of 
water,  and  part  of  which  ran  under- 
ground through  the  public  streets  and 
places.  £ast  London  WaterxDorks 
Company  v.  Mile  End  Old  Town, 
Trustees,  512. 

TENURE. 

Quamdiu  bene  se  gesserit,  149.     Poor, 
VIIT.  1. 


Of 


TERMINUS. 

f  part  of  road  out  of   repair. 
Highway,  I.  1 . 


562. 


TEST. 

What  not  to  be  imposed  by  justices  of 
the  peace,  816.     Church  Rate,  L  1. 


TIME. 

I.  Time  not  yet  arrived. 

1.  Postponement  of  delivery  by  re- 
quest, 127.     Contract,  X.  1. 

2.  Breach  by  discharge  before  time 
for  performance,  127.  Contract, 
X.  1. 

II.  Lapse  of. 

1.  Application  for  rule  against  at- 
torney for  improperly  enhancing 
costs,  when  too  late,  571 .  Attorney, 
II. 

2.  When  it  does  not  bar  objection  to 
execution  of  warrant  of  attorney, 
883.    Attestation, 

3.  Limitation  of  time  for  instituting 
proceedings.    Limitation. 

TITHE. 

I.  Modus  or  composition  real. 

Evidence  on  issue  as  to  payment  of 
modus  during  statutable  period, 
529.     Composition  Real. 

II.  Efiect  of  fixed  annual  payment  for 
glebe  and  tithes  commencing  since 
Stat.  13  Eliz.  c.  20.,  529.  Composition 
Real. 

TITLE. 

I.  To  land. 

Objections  to,  91.     Vendors,  I.  1. 

II.  To  copyright. 

1.  Warranty  of  title,  281.    Copyright, 

2.  Equitable   title,  281.      Copyright, 

IIL  Pleading. 

What  plea  puts  title  in  issue,  440. 
County  Court,  I.  1. 

IV.  Miscellaneous  points. 

Title  in  question,  within  County 
Courts*  Acts,  440.  County  Court, 
L  1. 
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TRANSFER. 


VENDORS  AND  PURCHASi 


TRANSFER, 
or  shares,  645.     Company y  I.  1. 

TRESPASS. 

By  assignor  against  assignee  of  goods 
for  taking  possession  too  soon,  937. 
Assignmefdj  I. 

TRIAL. 

I.  Bill  of  Exceptions.  Bill  of  Exeep-^ 
tions. 

II.  Nonsuit.    Nonsuit. 

TROVER. 

When  it  does  not  lie. 

For  unsevered  fixtures,  574.  Fix- 
hires,  1. 1. 

TRUSTEE. 

I.  Grenerally. 

Conditions  of  sale  with  reference  to, 
91.     Vendors,  I.  I. 

II.  For  public  purposes. 

Accidental  death  occasioned  by  non- 
performance of  duties,  34.  ilfan- 
slaughter, 

UNION. 
Gilberts  Unions,  59.     Poor,Y, 

USAGE. 

Annual  payment  for  tithe  and  glebe, 
529.     Composition  Reed, 

USE. 
Uses  of  recovery,  390.     Conveyance,  II. 

USE  AND  OCCUPATION. 

Action  by  mortgagor,  294.  Defence,  I. 

USER. 

As  of  right:  interruptions,  267.     Ease- 
merit,  I.  1. 


VAGRANT. 

Conviction  for  frequenting  highwa; 
intent  to  commit  felony. 

Under  the  Vagrant  Act,  5  G 
83.  «.  4.,  a  person  is  well  convic 
bein^  a  rogue  and  vagabond, 
conviction  state  that  he,  "  being 
puted  tiiief,  did  frequent  the  ] 
nighway*'  at  &c.  "with  intei 
commit  felonv.**  .It  is  not  essen 
the  ofience  that  the  highway  s 
lead  to  any  river,  canal  or  navi 
stream,  dock  or  basin,  quay,  wh 
warehouse,  or  that  it  should  I 
jacent  to  any  place  of  public  r 
or  avenue  thereto.  So  held  by 
Campbell  C.  J.,  Coleridge  and  V 
man  Js.,  Patteson  J.  dissentientc 

Held,  by  all  the  Court,  Thu 
conviction  need  not  charge  th' 
fendant  with  having  frequente< 
highway  with  intent  to  commit  f 
there,    Regina  v.  Brown,  833. 

VALUE. 

Rateable,  220,  551.      Poor,  XII 
XV.  1. 

VARIANCE. 

I.  In  description  of  termmi,  562.  I 
way,  I.  1. 

II.  Between  bought  and  sold  notes. 
Broker, 

VENDORS  AND  PURCHASE 
FiBST.  Of  land. 

I.  Conditions  of  sale. 

1.  Effect  of  stipulation  that,  if 
quired,  parties  shall  join  who  ci 
do  so  without  breach  of  trust. 

By  a  marriage  settlement^  1 
were  conveyed  to  trustees,  to 
use,  after  the  husband's  death,  o 
wife,  Judith,  dunng^  her  life,  an 
trust,  upon  her  death,  to  sell,  and  a 
possessed  of  the  purchase  money,  i 
divided  equally  among  the  chil 
of  the  marriage  on  their  res 
tively  attaining  twenty  one.  T 
were  children  of  Judiths  marriage 
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and  M,  Afler  the  husband^s  death, 
Judith  surviving  him,  and  E,  and  M. 
having  attained  twenty  one  and  mar- 
ried, the  trustees  sold  the  lands. 

One  of  the  conditions  of  sale  recited 
80  much  of  the  settlement  as  is  above 
stated,  and  that  there  were  children, 
as  above,  who  had  attained  twenty 
one:  and  it  stipulated  **/Aaf  such 
children,  or  the  assigns  or  trustees 
of  such  of  them  who  have  aliened 
or  settled  their  estates  and  interests^ 
shtUl,  if  required,  join  in  the  con- 
veyance :"  "  but  no  purchaser  shall 
be  at  liberty  to  object  to  the  title  of 
the  vendors  on  the  ground  that  the  sale 
is  taking  place  in  the  lifetime  of  the  said 
Judith.  Notice  of  any  objection  by 
the  purchaser  to  the  vendors'  title  was 
to  be  given  before  March  2d. 

Before  the  sale,  E.  and  M,  had 
settled  their  respective  shares  in  trust 
for  themselves  and  their  husbands 
during  their  respective  lives,  re- 
mainder to  their  issue  respectively  : 
and  both  had  children  under  age. 

Held  that,  as  the  children  of  ^.  and 
M.,  or  the  trustees  on  their  behalf, 
could  not,  if  required,  join  in  convey- 
ing to  a  purchaser,  the  vendors,  trus- 
tees of  Ju^t'M,  could  not  make  a  good 
title ;  that  the  conditions  of  sale  im- 
plied that  a  good  title  could  be  so 
made;  and  that  the  purchaser  was 
not  precluded  by  the  conditions  of  sale 
from  taking  this  objection. 

The  purchaser,  on  receiving  an 
abstract  of  title,  gave  notice  to  the 
vendors  bv  letter,  before  March  2d, 
that  he  objected  to  the  title  on  the 
^ound  that  a  sale  could  not  be  made 
in  Judith^s  lifetime ;  and  he  sent,  with 
the  letter,  a  conveyancer's  opinion 
that  a  title  could  not  be  made  during 
Judith^  life,  because  the  trustees 
under  the  settlements  of  E.  and  M. 
could  not  join  in  a  conveyance  without 
breach  of  trust.  No  other  statement 
of  objection  was  made  before  March 
2d. 

Held  that  there  was  a  good  notice 
of  the  objection  which  ultimately 
prevailed,  within  the  lime  limited. 
Mosley  v.  Hide,  91. 

2.  Stipulation  limiting  the  time  for 
objecting  to  title,  91.    Ante,  I. 

VOL.  XVII.  K,  8.  4  b 


3.  When  they  imply  that  a  good  title 
can  be  made,  9 1 .    Ante,  I. 

4.  Exclusion  of  certain  objections,  91. 
Ante,  I. 

II.  Objections  to  title. 

1.  That  a  necessary  party  cannot 
convey  without  a  breach  of  trust, 
91.    Ante,l\. 

2.  What  a  sufficient  notice  within 
limited  time,  91.    Ante,  I.  1. 

lU.  Purchases  of  lands  in  mortgage. 

Effect  of  paying  principal  and  inte- 
rest as  regards  the  adverse  posses- 
sion of  a  third  person,  373.  En- 
croachment,  1. 

IV.  By  notice  to  treat  under  Lands 
Clauses  Act  1845,  840.  Company, 
IV.  1. 

V.  Conveyances     void     against    pur- 

chasers. 

See  Conveyance, 

Secondly  :  Of  goods  &c. 

VI.  Contract:  Statute  of  Frauds. 

1.  Variance  between  bought  and  aold 
notes,  103.    Broker. 

2.  Evidence  of  ratification,  103. 
Broker. 

3.  What  is  the  contract,  and  what  a 
memorandum,  103.    Broker, 

VII.  Goods  bargained  and  sold. 

1.  Contract  to  manufacture  and  de- 
liver, 127.     Contract,  X.  1. 

2.  Effect  of  notice  by  purchaser  that 
he  will  not  accept,  127.  Contract, 
X.  1. 

VIU.  Title. 
I      I.  Warranty  of  title,  281.    Copyright, 

i 

2.  Equitable  title,    281.     Copyright, 
i  I.  1. 
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VENUB. 


WAIVER. 


IX«  Tender. 

When    excused  by  prevention,  127. 
Cantract,yi.  1. 

X.  Diflcharge. 

By  notice    not    to    mftnufactnre   or 
deliver,  127.     Contract,  X.  1.      • 

XL  Measure  of  damages. 

Qaanti  interfuit,  127.      Contract,  X. 
1. 


VENUE. 
In  criminal  cases.    Indictment,  \l\. 


VERDICT. 

Effect  in  caring  defects  in  the  pleading. 
In  criminal  cases,  562.    Highway,  L 


VESTRY. 

I.  HohhouMc^n  Act :   adoption. 

In  one  division  of  a  parish  divided  bj 
statute  where  the  separate  vestries 
formed  the  joint  vestry. 

The  ancient  parish  of  St.  Giles  in 
the  Fields  was  divided  (under  Acts  of 
Anne  and  G.  1.  and  G.  2.  for  the  build- 
ing &c.  of  new  churches)  into  two 
parishes,  St,  Giles  in  the  Fields  and  St, 
George  Bloomsbury,  which  were  made 
separate  and  distinct  for  all  purposes 
except  as  to  church,  highway  and 
poor  rates;  and  separate  vestrymen 
were  appointed  for  the  new  parish. 
By  Stat.  II  G.  4  8c  I  W,  4.c.  x.,  For 
regulating  the  affairs  of  the  joint 
parishes  of  St.  Giles  and  St.  George, 
and  of  the  separate  parishes  of  St. 
Giles  and  St.  George,  the  vestry  of 
each  parish  was  to  be  composed  of 
forty  two  persons  (besides  the  rector 
and  churcnwardens),  elected  by  the 
vestrymen  duly  qualified ;  each  vestry 
was  to  appoint  its  own  churchwardens 
and  auditors  and  make  its  own  church 
rates,  and  to  manage  some  other 
affairs  of  the  separate  parish;  and 
the  vestrymen  of  the  two  parishes 
were  to  be  tlie  joint  vestry  of  the 
parishes,  and  to  appoint  overseers  and 


dneetors  and  other  officers  to  n 
the    relief  of  the   poor    of  th€ 
parish,  to  make  its   poor   rate 
to  exercise   other  powers  rela) 
the  poor  and  concerning  the  p 
jointly.     Questions   before  the 
vestry  were  to  be  decided  by 
jority  of  the  vestrymen  present 
Held  that  the  parishioners  < 
of  the  parishes  could  not  sep 
adopt  tne   provisions  of  Sir  J 
houses  Act,  1  &2  W.4.c.  60.,  i 
election  of  their  own  vestry. 
V.  Basset,  332. 

II.  Under  local  act. 

Powers  of  vestrvmen  under  lo 
445.     Poor,  ill.  1. 

III.  Inhabitants  in  vestry. 

What  powers  of  appointment 
seded,  793.     Poor,  1.  1. 

IV.  Acts  of  Vestry. 

Reference    to  arbitration    bj 
Poor,  XVI.  1. 

VISITOR. 

I.  Of  cathedral  church,   1.     C 
Church,  I.  1. 

II.  Interest,  1.    Cathedral  Chur 

VOLUNTARY  CONVEYA 
See  Conveyance, 

VOTE. 

I.  Generally. 

,    1.  Right  to  casting  vote,  164, 
IV.  1. 

2.  Omission  to  vote,  164.  Poo 

II.  Voting  paper. 

Misdescriptions  in,   772.      A 
Corporation,  I.  1. 

WAIVER. 

I.  Of    right    of    action     on 
.      breaches,  423.     Bond,  I. 

II.  Of  objection,  383.     Attesta 
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WARRANT  OF  ATTORNEY. 

I.  Attestation. 

FIaintiff*8    attorney    acting  for    de- 
fendant, 383.    Attestation. 

II.  Objections. 

1.  What  lapse  of  time  does  not  bar 
objection,  383.    Attestation. 

2.  Wliat  laches  may  amount  to  an 
estoppel,  383.    Attestation. 

WARRANTY. 
Of  title,  28 1 .     Copyright^  I.  1 . 

WATERCOURSE. 

Easements   over:     interruptions,    267. 
Easement,  I.  1. 

WATER  WORKS. 

I.  Rateability  of  to  poor,  551,  859,  871. 
Poor,  XIII.  XV. 

II.  Pipes  when  not  rateable  to  land  tax, 
358.    Lmid  tax. 

III.  Pipes  when   not  rateable   under 
local  act,  5 1 2.     Tenement. 


WAY. 

Public    E^ghway. 

WAYGOING  CROP. 
Page  505.    Landlord  and  Tenant^  II.  1. 

WIDOW. 
Relief  to  children,  48.    Poar^  XX.  3. 

WIFE. 

I.  Of  unsettled  Irishman.  548.    Poory 
XXI.  4. 


II.  Generally.    See  Baron  and  Feme. 

WILL. 

I.  Construction.    Devise. 

II.  Executionof  power  by,  245.  Devise^ 

in. 


WITNESS. 

I.  Commission  to  examine. 

In  what  extreme  cases  granted  before 
issue  joined. 

Under  stat.  1  W.  4.  c.  22.  *.  4.,  the 
general  rule  of  practice  is  that  a  com- 
mission to  examine  witnesses  in  a 
cause  shall  not  be  granted  before  issue 
joined.  But  a  commission  may  be  so 
granted  in  an  extreme  case  and  where, 
without  it,  justice  would  be  defeated, 
by  the  exclusion  of  material  evidence. 

As  where  the  plaintiff  in  an  action 
of  promises  applied  for  a  commission 
immediately  atter  action  brought  and 
before  declaration,  intending  to  try 
at  the  next  assizes;  and  the  party 
whom  it  was  proposed  to  examine  was 
a  witness  to  actual  promises,  and  was 
to  sail  in  five  days  for  South  Africa^ 
purposing  to  remain  there  eighteen 
months.    Finney  v.  Beesley^  86. 

II.  Absence. 

Absence  by  procurement  of  one  of 
several  prisoners,  238.    Deposition. 

III.  Costs. 

1.  Divisibility  of  issue,  351.  Defa- 
motion^  I. 

2.  Not  to  be  sworn  to  in  affidavit  of 
increase  until  actually  paid,  571. 
Attorney y  II. 

WORKMAN. 

Conspiracy  to  intimidate,  671.     Cou' 
spiracyj  I. 


